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PEEFACE. 

FIRST  EDITION. 

The  appearance  of  a  new  means  of  transportation — ^the 
automobile — on  the  public  streets  and  highways  is  creating 
a  far-reaching  influence,  not  only  on  industry  and  com- 
merce, but  also  on  legislation.  The  attention  of  legislative 
bodies  has  been  taken  by  the  twentieth  century  conveyance 
to  such  an  extent  that  there  now  exists  much  important 
statutory  law  concerning  automobiles  and  their  operation, 
as  will  be  seen  from  the  pages  of  this  book. 

The  legislation  in  the  United  States  concerning  motor- 
ing is  not,  however,  all  of  a  serious  character.  The  various 
statutory  provisions  are  exceedingly  interesting  from  many 
points  of  view.  Some  of  the  provisions  are  really  amusing. 
Thus,  the  legislature  of  Kansas  has  shown,^its  kindly  feel- 
ing towards  motoring  by  actually  incorporating  into  its 
legislation  a  provision  regulating  the  operation  of  automo- 
biles which  is  worth  twice  reading,  as  follows : 

"  Nothing  in  this  section  shall  be  construed  as  in 
any  way  preventing,  obstructing,  impeding,  embarrass- 
ing or  in  any  other  manner  or  form  infringing  upon 
the  prerogative  of  any  political  chauffeur  to  run  an 
automobilious  band-wagon  at  any  rate  he  sees  fit,  com- 
patible with  the  safety  of  the  occupants  thereof;  pro- 
vided, however,  that  not  less  than  ten  nor  more  than 
twenty  ropes  be  allowed  at  all  times  to  trail  behind 
this  vehicle  when  in  motion,  in  order  to  permit  those 
who  have  been  so  fortunate  as  to  escape  with  their 


yi  PREFACE. 

political  lives,  an  opportunity  to  be  dragged  to  death ; 
and  provided  further,  that  whenever  a  mangled  and 
bleeding  political  corpse  implores  for  mercy,  the  driver 
of  the  vehicle  shall,  in  accordance  with  the  provisions 
of  this  bill,  'throw  out  the  Hfe-line.' "      (See  Kan. 
Laws  of  1903,  ch.  67,  p.  113.)     Kansas  is,  no  doubt, 
on  the  right  road. 
Not  only  have  the  law-making  bodies  enacted  laws  in 
reference  to  the  motor  car  and  automobiling,  but  the  re- 
ported judicial  decisions  of  the  highest  courts  of  record 
and  other  courts  in  many  jurisdictions  are  multiplying,  and 
have  accumulated  to  such  an  extent  that  many  questions  of 
vital  importance  have  been  decided. 

Very  true,  many  of  the  cases  merely  have  called  for  the 
application  of  established  rules  of  law,  in  dealing  with  the 
motor  vehicle ;  but  there  have  been  decided  numerous  points 
of  special  application  to  the  aiitomobile  and  its  operation 
on  the  public  avenues  of  travel,  of  which"  the  up-to-date 
layman,  lawyer,  and  judge  should  be  cognizant  if  he  is  to 
keep  abreast  with  the  progress  of  scientific  inventions  which 
are  bound  to  figure  in  litigation  and  to  occupy  a  prominent 
place  in  our  jurisprudence.  That  there  existed  a  necessity 
for  a  collection  of  all  the  law,  both  statutory  and  that  an- 
nounced by  the  courts  in  an  accessible  convenient  form,  is 
undoubted. 

The  encouragement  given  to  the  author  in  his  under- 
taking to  compile  this  work  by  gentlemen  prominently  in- 
terested^ in  automobiling  has  strengthened  his  belief  that 
a  work  of  this  kind  will  be  welcomed. 

Many  branches  of  the  law  are  being  affected  by  the 
horseless  carriage  figuring  in  litigation.  Where  the  auto- 
mobile's permeating  influence  will  stop  is  beyond  prophesy. 
It  is  certain,  however,  that  the  motor  car,  including  every- 
thing connected  with  it,  is  bound  to  be  the  subject  of  a  vast 


PREFACE. 


vu 


amount  of  litigation  in  the  future  and  legal  literature  will 
justly  devote  much  space  to  this  new  and  most  useful  means 
of  transportation.  The  motor  carriage  has  already  brought 
to  us  new  terms  and  new  ideas. 

This  book  is  compiled  for  the  use  of  the  layman,  lawyer, 
and  judge.  Its  purpose  is  to  present  all  the  legal  informa- 
tion on  the  subject  that  exists,  including  a  consideration  of 
all  the  reported  judicial  decisions  in  America  and  England, 
which  have  decided  questions  pertaining  to  the  automobile 
and  its  operation. 

The  work  also  treats  of  those  principles  and  rules  of  law 
closely  allied  to  the  operation  of  automobiles  and  which 
concern  subjects  other  than  the  motor  carriage,  such,  for 
example,  as  the  law  of  the  road  as  applied  to  vehicles 
generally. 

An  accurate  compilation  of  all  the  state  automobile  laws 
in  the  United  States,  and  also  the  English  Motor  Car  Act, 
are  to  be  found  in  Part  Two  of  the  work. 

With  the  hope  that  this  work  may  prove  of  assistance 
to  those  interested  in  the  automobile,  the  author  respectfully 
submits  it  for  the  consideration  of  the  layman  and  the  legal 
profession. 

X.  P.  H. 

New  York  City,  June  i,  1906. 
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SECOND  EDITION. 

It  is  with  pleasure  and  some  little  pride  that  the  author 
presents  the  second  edition  of  this  work  to  the  public. 

Since  the  publication  of  the  first  edition  of  this  book,  the 
law  concerning  the  subject  has  developed  to  a  marked  ex- 
tent. Numerous  interesting  and  important  questions  have 
been  set  at  rest  by  the  courts  of  highest  resort,  and  a  large 
amount  of  legislation  governing  automobiling  has  been  en- 
acted. The  necessity  for  the  writing  of  a  second  fedition 
exists  because  of  the  increased  number  of  decisions  of  the 
courts  and  the  urgent  need  of  having  the  law  as  developed 
and  established  available  for  use  in  litigation.  The  first 
edition  was  so  well  received  that  it  is  a  gratification  to  feel 
that  the  present  edition  will  be  welcomed  with  more  en- 
thusiasm, since  it  is  considered  by  the  author  a  far  more 
valuable  and  useful  work,  and  is  not  in  any  sense  an  ex- 
periment. 

Two  striking  and  important  principles  of  law  concern- 
ing the  motor  vehicle  have  been  established  since  the  first 
edition  appeared. 

The  first  and  most  important  is  that  the  automobile  is 
not  an  agency  dangerous  per  se  and  to  be  classed  with  com- 
bustibles, explosives,  inflammable  substances,  fire  arms, 
vicious  animals  and  the  like.  All  of  the  courts  of  highest 
resort  before  which  this  question  has  arisen  have  been 
harmonious  in  their  decisions  supporting  this  view. 
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The  second  important  question  which  has  been  settled  is 
that  the  owner  of  an  automobile  is  not  liable  for  the  acts 
of  another  to  whom  he  has  loaned  his  machine,  and  the 
owner  is  likewise  not  responsible  for  the  acts  of  his  chauf- 
feur who  commits  an  injury  when  driving  for  himself, 
even  though  the  employer  permitted  the  chaufifeur  to  use 
the  motor  vehicle.  This  last  ruling  has  gone  almost  to  the 
limit. 

As  stated  in  the  first  edition,  this  work  is  written  for  the 
judge,  lawyer  and  layman,  and  it  is  the  author's  intention 
and  piirpose  to  make  the  book  not  only  valuable  as  a  text- 
book on  the  law  relating  to  the  subject,  but  to  make  it  in- 
teresting reading.  The  Court  of  Appeals  of  Georgia,  in 
deciding  that  the  automobile  is  not  an  agency  or  a  machine 
dangerous  per  se,  says : 

"  It  is  insisted  in  the  argument  that  automobiles  are 
to  be  classed  with  ferocious  animals,  and  that  the  law 
relating  to  the  duty  of  the  owners  of  such  animals  is 
to  be  applied.  It  is  not  the  ferocity  of  automobiles 
that  is  to  be  feared,  but  the  ferocity  of  those  who  drive 
them.  Until  human  agency  intervenes,  they  are 
usually  harmless." 

"  While  by  reason  of  the  rate  of  pay  allotted  to  the 
judges  in  this  State,  few,  if  any,  have  ever  owned  one 
of  these  machines,  yet  some  of  them  have  occasionally 
ridden  in  them,  thereby  acquiring  some  knowledge  of 
them;  and  we  have,  therefore,  found  out  that  there 
are  times  when  these  machines  not  only  lack  ferocity, 
but  assume  such  an  indisposition  to  go,  that  it  taxes 
the  limits  of  human  ingenuity  to  make  them  move  at 
all.  They  are  not  to  be  classed  with  bad  dogs,  vicious 
bulls,  evil  disposed  mules  and  the  like." — Lewis  v. 
Amorous,  59  S.  E.  Rep.  338. 
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The  Court  of  Appeals  of  Georgia  speaking  through  Mr. 
Justice  Powell  is  both  right  and  wrong  in  the  above  asser- 
tions. That  the  automobile  is  not  dangerous  per  se  is  cor- 
rect, but  the  intimation  that  the  modern  motor  vehicle  is 
not  a  success  as  a  road  vehicle  is  erroneous,  since  the  auto- 
mobile has  already  proven  to  be  a  practical  vehicle.  The 
incorrect  statement  was  not  made  seriously.  The  author 
desires  to  thank  the  Horseless  Age,  for  the  valuable  assist- 
ance rendered  in  the  compilation  of  this  work.  The 
Law  of  Automobiles  is  fast  assuming  a  position  of  import- 
ance equal  to  the  law  governing  the  operation  of  street 
and  other  railroads.  Its  field  is  much  broader  than  these 
and  its  development  will  be  of  greater  magnitude. 

X.  P.  H. 

New  York  City,  April  i,  1909. 
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In  the  short  interval  of  about  three  years  which  has  elapsed 
since  the  publication  of  the  second  edition  of  this  work  the  num- 
ber of  automobiles  in  use  has  increased  enormously.  Many  of 
the  thoroughfares  in  our  large  cities  are  for  hours  at  a  time 
crowded  with  a  continuous  passing  line  of  these  vehicles.  And 
even  upon  our  rural  highways,  where  only  a  very  few  years  since 
an  automobile  was  an  object  of  curiosity,  it  is  to-day  no  inore  the 
subject  of  attention  than  is  the  horse  and  carriage  which  it  has 
to  such  a  great  extent  supplanted.  With  this  increase  in  use 
there  has  also  been  a  corresponding  increase  in  litigation,  as  is 
evidenced  by  the  fact  that  during  the  same  period  there  has  been 
nowhere  near  a  proportionate  increase  in  the  number  of  decisions 
relating  to  any  other  subject.  There  has  been  much  legislation, 
both  State  and  local,  having  for  its  object  the  regulation  and 
control  of  automobiles  and  naturally  questions  involving  the  ex- 
tent of  State  and  municipal  powers  have  arisen.  Likewise  there 
have  been  numerous  decisions  involving  the  questions  of  negli- 
gence and  of  contributory  negligence,  the  rights  and  duties  of 
drivers  both  in  respect  to  the  public  and  to  the  employer,  criminal 
responsibility  for  unlawful  speeding  and  numerous  others  in  con- 
nection with  the  use  of  the  motor  car.  In  view  of  this  great  in- 
crease of  litigation  and  of  the  favorable  reception  accorded  to  the 
former  editions,  it  has  been  deemed  advisable,  in  order  to  keep 
pace  with  the  development  of  the  law,  to  prepare  a  third  edition 
of  this  book.  In  doing  this  it  has  been  the  aim  of  the  editor  to 
present  to  the  bench  and  the  bar  a  work  which  will  be  complete 
and  thorough  dovra  to  the  date  of  going  to  press.     And  in  order 
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to  add  to  the  value  of  the  work  an  endeavor  has  been  made  to 
give  Canadian  decisions  of  the  higher  courts  in  full  and  also  lead- 
ing English  decisions.  Also  in  preparing  this  work  it  has  been 
the  aim  of  the  writer  to  confine  the  citations  to  those  which  relate 
directly  to  automobiles  except  where  occasionally  a  decision  might 
be  an  aid  in  the  elucidation  of  some  question  involved,  since  often- 
times a  multiplicity  of  citations  relating  only  indirectly  or  in- 
ferentially,  tends  to  confusion  than  to  solution.  The  intention 
has  been  to  confine  the  treatment  to  the  scope  of  the  subject.  It 
is  to  be  hoped  that  there  will  be  a  continuation  of  the  approval 
extended  to  the  former  editions. 
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FOURTH  EDITION. 

The  value  of  a  legal  work  consists,  not  only  in  the  fact  that 
it  contains  a  correct  statement  of  the  rules  of  law,  applicable  to 
the  particular  subject,  but  also  that  the  user  may  find  therein 
the  exposition  of  those  rules,  so  far  as  they  have  been  applied 
in  late  cases,  both  in  respect  to  their  strict  letter  as  well  as  the 
exceptions  thereto  and  the  modifications  or  limitations  which 
have  been  engrafted  thereon  by  recent  judicial  utterances.  This 
is  especially  true  in  the  case  of  a  new  and  growing  branch  of 
the  law. 

Necessity,  therefore,  caused  by  the  rapidly  increasing  de- 
cisions, the  same  consideration  with  added  force  which  led  to 
the  publication  of  the  last  edition  of  this  work,  has  again  im- 
pelled the  publishers  to  the  preparation  of  the  present  volume. 

Not  only  since  the  last  edition  have  the  decisions  increased, 
in  proportion  as  the  use  of  the  automobile  has  grown  in  favor 
both  as  a  vehicle  for  purposes  of  pleasure  and  for  business,  but 
the  field  has  also  broadened,  requiring  the  inclusion  of  new  mat- 
ters in  the  present  volume. 

This  is  particularly  illustrated  by  the  recent  introduction  of 
automobile  for  the  general  carriage  of  passengers  and,  in 
some  cases,  of  freight;  vehicles  thus  used  being  popularly  desig- 
nated as  jitneys.  A  chapter  has,  therefore,  been  added,  covering 
this  subject  to  the  date  of  going  to  press,  showing  their  posi- 
tion as  carriers  and  the  rules  and  principles  which  are  controlling 
of  their  operation,  both  in  respect  to  other  carriers  and  to  the 
public  in  general. 

Another  matter,  which  it  has  been  deemed  advisable  to  treat 
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in  a  separate  chapter,  is  that  of  insurance,  in  its  relation  not  only 
to  automobiles  as  subjects  of  insurance  but  in  respect  to  the 
liability  of  such  companies  for  injuries  of  a  physical  nature  or 
for  death  caused  in  their  operation. 

In  brief  it  may  be  said,  in  conclusion,  that  the  work  has,  as 
an  entirety,  been  brought  down  to  date  in  every  detail,  respect- 
ing the  legislative  control  and  regulation  and  the  operation  and 
use  of  this  class  of  vehicles,  for  any  and  all  purposes,  with  the 
view  of  presenting  the  law  as  it  stands  to-day  in  all  of  its 
phases. 

With  the  hope  that  it  may  be  of  increased  value  and  aid  to 
the  profession  it  is  respectfully  submitted. 

H.  C.  J. 

May  20,  19 16. 
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CHAPTER   I. 

DEFINITIONS  AND  GENERAL  CONSIDERATIONS. 

Sec.     1.  Definitions  in  general. 

2.  The  term  "  auto." 

3.  The  term  ' '  car. ' ' 

4.  The  terms  "  motor  "  and  "  motoring." 

5.  "  Automobile  line." 

5a.  Automobile  for  public  conveyance  a  ' '  stage  coach. ' ' 

6.  An  automobilist. 

7.  Extrinsic  evidence  as  to  the  meaning  of  the  various  terms  employed 

to  designate  the  automobile, 

8.  Legal  definitions. 

9.  Definitions  in  automobile  legislation. 

10.  Traction  engine  as  automobile. 

11.  Meaning  of  the  word  "  team." 

12.  Automobile  a  vehicle. 

12a.  Automobile  a  vehicle:  exemption  laws. 

13.  Does  "motor  vehicle  "  include  "  motor  cycle  "f 

14.  Automobile  a  carriage. 

15.  Automobile   a   carriage  —  conflict   in   authorities. 
15a.  Automobile  a  carriage:  exemption  laws. 

16.  Automobile  as  pleasure  carriage.  , 

17.  Motor  bicycle  a  carriage. 

17a.  Word  "  owner  "  construed:  statutes. 

18.  Other  definitions. 

19.  The  words  "  ride  "  and  "  drive." 

20.  Definitions  of  automobile  parts  and  accessories. 

Sec.  1.  Definitions  in  general. 

The  term  automobile  is  the  generic  name  which  has  been 

[1] 
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adopted  by  popular  approval  for  all  forms  of  self-propelling  ve- 
hicles for  use  upon  highways  and  streets  for  general  freight  and 
passenger  service.  This  definition  should  not  include  such  self- 
propelling  machines  as  steam  road  rollers  or  traction  engines  de- 
signed for  hauling  loaded  trucks  or  vans  in  trains,  nor  such  ve- 
hicles as  require  tracks  for  operation.^ 


1.  "Automobile"     defined. —  The 

New  International  Encyclopedia,  vol. 
II.,  pp.  271,  272. 

A  hybrid  adjective  —  substantive 
(from  Greek  auto,  stem  of  autos, 
"  self,"  and  Latin  mobilis,  "  mova- 
ble "),  adopted  as  a  generic  term  for 
self-propelled  vehicles  adapted  to 
run  and  be  steered  on  common  roads 
and  to  carry  either  articles  or  pas- 
sengers other  than  exclusively  for 
their  own  use  or  guidance.  The 
word  is  quite  commonly  abbrevi- 
ated to  "  auto "  simply ;  while  a 
devotee  of  the  new  mode  of  loco- 
motion is  very  frequently  styled  an 
"  autoist."  It  is  sometimes  em- 
ployed also  in  its  original  adjective 
of  "  self -movable "  to  form  self- 
explaining  compounds,  such  as  "  au- 
tomobile boat,"  and  the  like.  Int. 
Motor  Gyc.  p.  37. 

Primarily  the  word  means  a 
vehicle  designed  mainly  for  trans- 
portation of  persons  on  highways, 
equipped  with  an  internal  combus- 
tion, hydrocarbon  vapor  engine, 
which  furnishes  the  motive  power 
and  forms  a  structural  portion  of 
the  vehicle.  Secondarily,  it  is  used 
as  synonymous  with  "  motor  vehi- 
cle," denoting  a  vehicle  moved  by 
inanimate  power  of  any  description, 
generated  or  stored  within  it,  and 
intended  for  the  transportation  of 
either  goods  or  persons  on  common 
highways.    Americana. 


Traction  engine  included  under 
New  Hampshire  law.  —  Emerson 
Troy  Granite  Co.  v.  Pearson,  74  N. 
H.  22,  64  Atl.  582. 

"  An  automobile  is  not  a  work  of 
art,  nor  a  machine  about  which 
there  can  be  any  very  peculiar  fancy 
or  taste,  but  it  is  not  a  common, 
gross  thing,  like  a  road  wagon  or  an 
ox  cart."  Walker  v.  Brout  Bros. 
Automobile  Co.,  124  Mo.  App.  628, 
642,  102  S.  W.  25. 

Automobilism. — The  science  which 
treats  of  automobiles  and  their 
structure,  operation  and  applica- 
tions, and  of  other  matters  pertain- 
ing directly  and  indirectly  thereto. 
Int.  Motor  Cyc.   p.  45. 

Washing  automobile  —  domestic 
use  of  water. — Water  supplied  to 
and  used  by  a  man  for  washing  a 
motor  car  and  for  other  purposes  in 
connection  therewith,  the  motor  car 
being  used  by  him  for  the  purpose 
of  his  profession  or  the  business  of 
a  physician  and  surgeon,  is  water 
supplied  for  domestic  purposes  with- 
in the  meaning  of  English  Water- 
works Law.  Harrogate  Corporation 
V.  McKay,  2  L.  Eep.,  K.  B.  Div. 
1907. 

Automobiles  as  household  effects. 
—  See  Hillhouse  v.  United  States, 
152  Fed.  163,  81  C.  C.  A.  415.  In 
this  case  a  decision  was  rendered 
by  the  United  States  Circuit  Court 
of    Appeals    on    January    14,    1909, 
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The  meaning  of  the  word  automobile  is,  containing  means  of 
propulsion  within  itself;  self-propelling;  as  automobile  car  —  an 
automobile  vehicle  or  mechanism.^ 


Sec.  2.  The  term  "  auto."         ^ 

The  term  "  auto  "  is  an  abbreviation  of  the  word  automobile, 
used  as  a  prefix  with  the  meaning  of  self -moving,  self-propel- 
ling; as  an  autocar,  an  autocarriage,  an  autotruck,  an  automobile 
ear,  carriage,  truck,  etc.,^  and  is  one  which  is  frequently  used  in 
referring  to  such  vehicles. 


holding  that  American  owners  of 
foreign  touring  cars  returning  to 
this  country  must  pay  duty  upon 
their  machines.  The  court's  decision 
reverses  the  judgment  of  the  lower 
courts  and  the  action  of  the  general 
appraisers.  It  was  rendered  in  a 
case  involving  the  importation  of  an 
automobile  which  had  been  repaired 
abroad.  The  practice  had  been  to 
admit  the  automobiles  of  returning 
tourists  free  of  duty  as  household 
effects.  The  decision  held  that  an 
automobile  is  not  a  household  effect 
within  the  meaning  of  the  law,  and 
that  for  so  much  of  the  machine  as 
was  a  new  manufacture  and  had 
been  used  abroad  for  the  period  re- 
quired duty  should  be  exacted,  but 
not  for  so  much  as  had  been  used  for 
the  requisite  time. 

It  was  held  in  a  later  case  in  the 
same  court  that  it  would  be  an  un- 
reasonable extension  of  the  proposi- 
tion here  stated  to  hold  that  im- 
portations dutiable  at  some  particu- 
lar rate  as  completed  articles  may  be 
constructively  separated  for  duty 
purposes  into  parts  subject  to  dif- 
ferent classifications.  So  when  an 
importer  imports  incomplete  cars 
and   tires   separately   by   the    same 


vessel  and  entered  at  the  custom 
house  at  the  same  time,  the  parts 
are  dutiable  as  a  whole  and  not  as 
separate  entities.  United  States  v. 
Auto  Import  Co.,  168  Fed.  242,  93  C. 
C.  A.  456. 

And  in  another  later  case,  under 
this  same  section  504,  it  is  decided 
that  by  the  use  of  the  words 
"  similar  household  effects "  after 
the  words  "  books,  libraries,  usual 
and  reasonable  furniture,"  Congress 
intended  to  do  away  with  the  ex- 
emption of  household  effects  gen- 
erally and  to  restrict  it  to  such  as 
should  be  like  books,  libraries,  or 
household  furniture  and  that  auto- 
mobiles cannot  be  said- to  be  similar 
to  either  of  these.  United  States  v. 
Grace  &  Co.,  166  Fed.  748,  92  C.  C. 
A.  536. 

2.  Means  of  propulsion  ■within  it- 
self.—Web.  Int.  Diet.,  Supp.,  p.  19. 

The  term  means  "  self-propelling ; 
self -moving;  applied  especially  to 
motor  vehicles,  such  as  carriages 
and  cycles  of  those  types  usually 
or  formerly  propelled  by  horses  or 
men.  An  autocar  or  horseless  car- 
riage."    Standard  Diet.  Addenda. 

3.  Auto.  —  Web.  Int.  Diet.,  Supp., 
p.  19. 
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Sec.  3.  The  term  "  car." 

The  term  "  car  "  is  a  common  and  popular  expression  desig- 
nating the  automobile,  and  when  used  in  connection  with  other 
words  of  a  written  instrument,  for  example,  which  make  it  ap- 
parent what  is  referred  to,  there  can  be  no  question  as  to  the 
interpretation.  This  frequent  and  generally  accepted  use  of  the 
word  has  made  its  application  to  the  automobile  correct  and  the 
courts  are  bound  to  take  judicial  notice  of  the  custom.  The 
terms  "  machine  "  and  "  motor  car  "  are  also  frequently  heard.* 

Sec.  4.  The  terms  "  motor  "  and  "  motoring." 

The  term  "  motor  "  is  commonly  used  to  designate  the  auto- 
mobile as  a  whole,  and  the  word  "  motoring  "  is  also  in  common 
use  as  meaning  operating  or  driving  a  motor  vehicle.  However, 
unless  the  contrary  appears,  the  term  "  motor  "  may  have  a  more 
limited  application.  Thus  this  word  used  in  a  statute  empower- 
ing street  railways,  with  the  consent  of  the  municipal  authorities, 
to  use  electric  or  chemical  motors  as  a  propelling  power  of  their 
cars,  has  been  construed  to  mean  the  motion-producing  contriv- 
ance of  the  car,  and  not  to  embrace  the  entire  car,  though  the 
word  is  sometimes  loosely  used  to  designate  a  whole  car.® 

Sec.  5.  "  Automobile  line."  ' 

"  Automobile  line,"  "  stage  line,"  "  railroad  line  ''  are  expres- 
sions which  are  ordinarily  understood  to  mean  a  regular  line  of 
vehicles  for  public  use  operated  between  distant  points,  or  be- 
tween different  cities,  and  have  been  construed  as  not  including 

Auto  truck.  —  It  is  said  that  an  drawn,  is  called  a  "  carriage."    Int. 

auto    truck    is    a    self-propelling    or  Motor  Gyc.  p.  97. 

self -moving  truck  adapted  for  heavy  An  autocar  may  be  said  to  be  an 

grades.     Standard     Diet.     Addenda.  automobile     vehicle     especially    for 

The  term  is  nlore  accurately  applied  street    travel.      Standard    Diet.    Ad- 

to  automobiles  used  for  commercial  denda. 

purposes  and  the  hauling  of  heavy  5.  "  Motor,."  —  State     v.     Inhabi- 

loads,  and  is  one  which  is  frequently  tants  of   City  of  Trenton,  54  N.  J. 

used  in  referring  to  such  vehicles.  Law  (25  Vroom)  92,  23  Atl.  281. 

4.  Car.  —  A  general  term  for  a  ve-  The  word  "  motor  "  means  a  ma- 

hicle  of  a  type  which,  when  horse  chine      for      transforming      natural 
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hacks,  stages,  and  automobiles  which  merely  operate  from  point 
to  point  in  one  city  for  the  transportation  of  the  public.® 

The  term  "  automobile  line,"  however,  owing  to  the  fact  of 
the  introduction  of  the  "  jitney  "  service  in  many  cities,  for  the 
carriage  of  passengers  over  certain  designated  routes  and  be- 
tween specified  points  within  municipal  limits  may,  it  would  seem, 
be  properly  used  in  such  cases. 

Sec.  5a.  Automobile  for  public  conveyance  a  "  stage  coach." 

An  aiitomobile  used  in  the  place  of  a  stage  coach  for  the  car- 
riage of  mails,  freight  or  passengers,  has  also  been  held  to  be  a 
"  stage  coach  "  within  the  meaning  of  a  statute  regulating  toll 
roads  and  prescribing  the  rates  of  toll  to  be  charged  for  the  use 
of  turnpikes  by  "  vehicles,"  "  pleasure  carriages  or  hackney 
coaches,"  "  stage  coaches  "  and  "  traction  or  other  engines,"  it 
being  declared  that  it  was  immaterial  that  the  automobile  was  un- 
known at  the  time  of  the  passage  of  the  act  as  it  was  not  the 
model  or  name  of  the  vehicle  but  the  purpose  for  which  it  was 
used  which  fixed  the  toll  charge.'^ 

Sec.  6.  An  automobilist. 

An  automobilist  may  be  said  to  be  one  who  rides  in,  or  drives 
an  automobile,®  and  may  include  either  an  owner,  licensee,  chauf- 
feur or  driver  provided  he  is  familiar  with  the  operation  of  a 
car. 

energy   in   various   forms   into   me-  —  See  Int.  Motor  Oye.  p.  327. 

chanieal    work,    the    term    in    the  An   automotor  is  a  self-propelled 

modern  sense   embracing   windmills,  machine   (Standard  Diet.  Addenda), 

water-wheels,    and    turbines,    steam  and    an    automobile    (Webster    Int. 

engines,  and  steam  turbines,  the  vari-  Diet.    Supp. ) . 

ous  kinds  of  gas  engines,  compressed-  6.  Automobile     line,     stage     line, 

air   motors,  petroleum  motors,   elee-  etc.  —  Commonwealth  v.  Walton,  31 

trie  motors,  etc.     Steam,  hot  air,  gas,  Ky.  L.  Rep.  916,  104  S.  W.  323. . 

and  petroleum  motors  together  con-  7.  Burton  v.  Montieello  and  Burn- 

stitute  the  group  of  thermic  motors,  side  Turnpike  Co.,  162  Ky.  787,  173 

because  in  all  of  them  the  source  of  S.   W.   144. 

energy   is   heat.     The   Encyclopedia  8.  Automobilist.  —  Standard  .Diet. 

America,  vol.  X.  Addenda. 

Various  kinds  of  motors  defined.  A    person    conversant    with    the 
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Sec.  7.  Extrinsic  evidence  as  to  the  meaning  of  the  various 
terms  employed  to  designate  the  automobile. 
Extrinsic  evidence  as  to  the  meaning  of  the  various  terms  em- 
ployed to  designate  the  automobile  would  be  admissible  as  ex- 
planatory of  the  language  of  any  particular  instrument  or  writ- 
ing. In  pleadings,  however,  especially  in  criminal  proceedings, 
particular  care  should  be  exercised  in  using  the  proper  and  cor- 
rect terms,  especially  where' the  definitions  are  to  be  found  in  a 
statute,  which  should  be  followed  in  the  language  of  the  act.^ 

Sec.  8.  Legal  definitions. 

The  automobile,  or  self-moving  carriage,  has  not  as  yet  been 
judicially  defined  except  that  it  has  been  declared  to  be  a  car- 
riage, though  the  courts  have  said  more  or  less  in  describing  the 
motor  carriage.  The  only  general  definitions  which  the  author 
has  been  able  to  find  in  any  of  the  law  books  are  those  given  in 
two  law  dictionaries,  one  of  which  states  that  the  terrn  means, 
"  All  motor  traction  vehicles  capable  of  being  propelled  on  ordi- 
nary roads.     Specifically  horseless  carriages."  ^^ 

In  the  other  it  is  defined  as  "  a  vehicle  for  the  carriage  of 
passengers  or  freight  propelled  by  its  own  motor."  ^^ 

In  Orators  Limited  v.  Tollit,^^  the  court  speaks  of  motors 
and  automobiles  as  the  only  words  which  represent  the  fashion- 
able locomotives  of  the  day.^* 

Sec.  9.  Definitions  in  automobile  legislation. 

Fearing  that  disputes  in  the  future  might  arise  concerning  the 
meaning  of  the  terms  employed   in  automobile  legislation  to 

structure  and  mechanism  of  an  au-  This    definition   was    approved    in 

tomobile  and  who  is  experienced  in  Diocese  of  Trenton  v.  Toman,  74  N. 

driving   it.    Int.    Motor    Cyc.   p.    45.  J.  Eq.  702,  70  Atl.  606. 

9.  "  Judges  have  the  general  cog-  11.  Bouvier's     Law     Diet.      (Ed. 
uizauce   of   other  people   as  to   the  1914),   p.    294. 

terms  relating   to   the  use   of   auto-  12.  86  Law  T.   (N.  8.)  651,  50  W. 

mobiles."      Chamberlayne's    Modern  R.  584,  71  L.  J.  Ch.  727,  1902,  2  Ch. 

Law  of  Evidence,  see.  775.  319. 

10.  Legal   definitions.  —  See    Eng-  13.  Per  Parwell,  J. 
lish's  Law  Diet.  p.  78. 
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designate  the  automobile,  in  many  of  the  States  the  terms  "  motor 
vehicle,"  "  automobile,"  "  motor  car,"  and  "  motor  cycle,"  have 
been  expressly  defined  by  the  legislatures.  Thus  it  is  commonly 
provided  that  the  term  "  motor  vehicle  "  shall  include  all  vehicles 
propelled  by  any  power  other  than  muscular,  except  road  rollers, 
fire  engines,  traction  engines,  and  such  vehicles  as  run  only  upon 
rails  or  tracks.  Cars  of  electric  and  steam  railways  are  specifi- 
cally excepted  from  the  operation  of  the  statutes  and  so  are 
bicycles,  tricycles,  or  such  other  vehicles  propelled  exclusively, 
or  in  part,  by  muscular  pedal  power.  The  term  "  motor  vehicle  " 
as  used  in  legislation  means  motor  vehicles  having  more  than 
two  wheels  ordinarily.  Automobile  fire  engines  and  such  self- 
propelling  vehicles  as  are  used  neither  for  the  conveyance  of  per- 
sons for  hire,  pleasure,  or  business,  nor  for  the  transportation  of 
freight  are  excepted  from  the  provisions  of  some  of  the  enact- 
ments. 

The  term  "  machine "  is  also  sometimes  used  in  connection 
with  other  words  to  designate  the  automobile.^* 

The  expression  "  motor  car  "  in  the  English  Motor  Car  Act 
of  1903,  means  the  same  as  the  expression  "  light  locomotive  "  in 
the  principal  act  as  amended  by  the  1903  act,  except  that,  for 
the  purpose  of  the  provisions  of  the  law  of  1903  with  respect  to 
the  registration  of  motor  cars,  the  term  "  motor  car  "  does  not 
include  a  vehicle  drawn  by  an  automobile.^® 

Sec.  10.  Traction  engine  as  automobile. 

A  traction  engine  has  been  held  to  be  an  automobile  within  the 

14.  Machine.  —  An   assemblage   of  such    point    tends   to    move    is    the 

inter-related  movable  parts,  forming  "  direction  of  the  power ;  "   the   re- 

an   appliance    for   transmitting   and  sistance      to      be      overcome,      the 

modifying    forces    and    the    motion  "  weight ;  "    and    that    part    of    the 

produced    by    them.      A    force    em-  machine  immediately  applied  to  the 

ployed    to    move    a    machine    is    a  resistance,     the     "  working     point.'' 

"  motor."      The    moving   force   in    a  Int.  Motor  Cyc.  p.  295. 

machine  is  called  the  "  power."    The  15.  Meaning   of   "  motor   car "   in 

place  of  its  appliance  is  the  "  point  English  statute.  —  See  Sec.  20,  Subd. 

of  application;"  the  Une  in  which.  (1),  Eng.  Motor  Car  Act  1903. 
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meaning  and  construction  of  an  automobile  law  providing  that 
the  terms  "  automobile  "  and  "  motor  cycle  "  shall  include  all 
vehicles  propelled  by  other  than  muscular  power,  except  railroad 
and  railway  cars  and  motor  vehicles  running  only  upon  rails  or 
tracks  and  road  rollers.^® 

Traction  engines  are  usually  excluded  from  the  definitions  of 
the  terms  "  automobile "  and  "  motor  vehicle,"  but  in  the  act 
referred  to  this  ,was  apparently  overlooked.  Automobile  legis- 
lation should  not  include  within  its  terms  traction  engines,  since 
road  machines  or  locomotives  of  this  type  are  not  of  the  same 
class  as  automobiles  and  cannot  properly  fit  into  the  theory  upon 
which  motor  vehicle  statutes  are  enacted  and  warranted.  Ex- 
treme care  should  be  exercised  in  the  framing  of  statutory  defini- 
tions of  an  automobile  law.  All  things  should  be  included  which 
properly  come  within  the  purpose  and  scope  of  the  law  and  all 
objects  excluded  which  are  foreign  to  the  legitimate  sphere  of 
the  enactment. 

Sec.  11.  Meaning  of  the  word  "team." 

The  word  "  team  "  has  been  defined  by  statute  as  including  all 
kinds  of  carriages  on  the  public  ways  for  persons  and  for  prop- 
erty." 

Sec.  12.  Automobile  a  vehicle. 

There  can  be  little  doubt  but  that  the  automobile  constitutes  in 
law  a  vehicle,  ordinarily  speaking,  and  it  comes  within  a  definition 
stating  that  "  a  vehicle  is  a  carriage  moving  on  land,  either  on 
wheels  or  runners ;  a  conveyance ;  that  which  is  used  as  an  instru- 
ment of  conveyance  or  communication."  ^* 

16.  Traction  engine  is  an  automo-  District  of  ColumUa.  —  Gassen- 
bile.  —  Emerson  Troy  Granite  Co.  v.  heimer  v.  District  of  Columbia,  26 
Pearson,  74  N.  H.  22,  64  Atl.  582.  App.    Cas.     (D.    C.)     557;    compare 

17.  Me.  Rev.  St.  1903,  chap.  24,  ^  "Washington  Electric  Vehicle  Trans- 
1,  p.  295.  fer  Co.,  19  App.  Cas.  (D.  C.)  462. 

18.  Alabama.  —  See  Davis  v.  Pet-  Iowa.  —  Lames  v.  Armstrong,  162 
rinovieh,  112  Ala.  654,  21  So.  344,  Iowa  327,  144  N.  W.  1,  49  L.  B.  A. 
36  L.  E.  A.  615.  (N.  8.)  691n. 
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In  Connecticut  it  was  provided  by  statute  that  the  word  "  ve- 
hicle "  whenever  it  occurred  in  the  enactments  regulating  the  use 
of  vehicles  on  the  highways  should  be  construed  to  include  bi- 
cycles, tricycles,  and  motor  carriages.^^ 

In  Ohio,  the  word  "vehicle"  as  used  in  the  Revised  Statutes, 
includes  all  -classes  and  kinds  of  conveyances,  whether  used  for 
hire  or  not.^" 

So  it  has  been  decided  in  New  Hampshire  that  an  ordinance 
requiring  the  licensing  of  any  "  hackney  coach,  cab  or  other  ve- 
hicle for  the  conveyance  of  passengers,  for  hire  from  place  to 
place  within  the  limits  of  the  city  "  applied  to  taxicabs  engaged 
in  the  business  of  conveying  passengers  for  hire,  it  being  the 
business  of  public  conveyance  in  "  vehicles  "  that  was  subject 
to  the  supervision  of  the  city,  without  regard  to  the  motive 
power  used  in  propelling  the  vehicle.^^ 


Kentucky.  —  City  of  Henderson  v. 
Lockett,  157  Ky.  366,  163  8.  W.  199. 

Massachusetts.  —  Foster  v.  Curtis,, 
213  Mass.  79,  99  N.  E.  961,  Ann.  Cas. 
1913  E.  1116. 

The  automobile  is  a  vehicle  in 
common  use  for  transporting  both 
persons  and  merchandise  upon  the 
public  ways,  and  its  use  is  regulated 
by  statute.  Baker  v.  City  of  Fall 
Eiver,  187  Mass.  53,  72  N.  E.  336. 

19.  Connecticut  statute.  —  Gen. 
Stat.   Conn.  1902,  see.  2038. 

20.  Ohio  statute.  —  Sterling  v. 
Bowling  Green,  5  C.  C.  (N.  S.)  217, 
16  Cir.  Dee.  581. 

21.  State  V.  Dunklee,  76  N.  H. 
439,  84  Atl.  40,  Ann.  Cas.  1913  B. 
754.  The  court  said,  per  Walker, 
J.  "  The  validity  of  the  ordinance 
as  applied  to  the  business  of  trans- 
porting passengers  in  cabs  or  hack- 
ney coaches  is  not  questioned,  nor 
is  it  contended  that  the  use  of  taxi- 
cabs  as  a  public  means  of  convey- 


ance does  not  require  for  practical 
purposes  the  same  supervision  or 
regulation  by  the  city  as  the  use  of 
hacks  in  the  same  business.  The 
evident  purpose  of  the  ordinance, 
which  was  enacted  in  1894  by  virtue 
of  authority  granted  to  the  city  by 
section  10,  c.  50,  Public  Statutes, 
was  to  regulate  and  supervise  the 
business  of  public  carriers  of  pas- 
sengers upon  the  streets  of  the  city, 
for  the  convenience  and  safety  of 
the  public.  The  license  is  required 
when  one  engages  in  that  business, 
and  not  when  he  uses  a  hack,  or  a 
taxicab,  or  other  vehicle  for  his 
own  accommodation.  The  particular 
name  or  designation  of  the  vehicle 
is  not  important,  but  the  character 
of  the  business  in  which  it  is  used 
is  important,  and  determines  the 
question  whether  a  license  is  re- 
quired under  the  ordinance.  In 
other  words,  the  ordinance  does  not 
purport  to  regulate  or  supervise  the 
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Similarly  in  a  recent  case  in  Massachusetts  it  was  decided  that 
an  automobile  was  included  in  the  application  of  a  statute  pro- 
viding that :  "  The  driver  of  a  carriage  or  other  vehicle  travel- 
ling in  the  same  direction  shall  drive  to  the  left  of  the  middle  of 
the  travelled  part  of  a  bridge  or  way."  ^^ 

By  the  statutes  of  the  United  States  it  has  been  provided  that 
the  word  "  vehicle "  includes  every  description  of  carriage  or 
other  artificial  contrivance  used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  land.^* 

In  this  connection  it  is  of  interest  to  note  that  according  to  a 
long  line  of  decisions  the  term  "  vehicle  "  includes  a  bicycle,  and 
it  is  very  appropriately  stated  in  a  Minnesota  case  that  the  term 
"  vehicle  "  includes  a  bicycle,  the  latter  being  used  very  exces- 
sively for  convenience,  recreation,  pleasure,  and  business;  and 
the  riding  of  bicycles  upon  the  public  highway  in  the  ordinary 
manner,  as  it  is  now  done,  is  neither  unlawful  nor  prohibited, 
as  they  cannot  be  banished  because  they  were  not  ancient  vehi- 
cles and  used  in  the  Garden  of  Eden  by  Adam  and  Eve.^* 

mechanism  of  vehicles  that  are  al-  meaning    of    a    statute    using    that 

lowed  to  use  the  streets,   or  to  au-  term.     Gassenheimer  v.  Dist.  of  Co- 

thorize  the  mayor  and  aldermen  to  lumbia,   26   App.   Cas.    (D.   C.)    557. 

determine  the  kind  of  motive  power  But  see  Washington  Electric  Vehicle 

that  may  be  used  in  the  propulsion  Transfer  Co.  v.  Dist.  of  Columbia,  19 

of   carriages  upon   the  public  high-  App.  Cas.  (D.  C.)  462. 

ways.     It   is    only   the   business   of  24.  "  Vehicle "  includes  bicycle.  — 

public  conveyance  in  "  vehicles "  of  Thompson  v.   Dodge,   58   Minn.   555, 

some    kind    that    is    subject    to    the  60  N.   W.   545,  28  L.  R.   A.  608,  49 

supervision  of  the  city."  Am.  St.  Eep.  533. 

22.  Foster  v.  Curtis,  213  Mass.  79,  That  the  term  "vehicle"  includes 
99    N.    E.    961,    Ann.    Cas.    1913    B.  the  bicycle,  see 

1116, —  wherein  it  is  said  that:  "A  Alabama. — Davis    v.    Petrinovieh, 

vehicle  is  a  means  of  conveyance  and  112  Ala.  564,  21  So.  344,  36  L.  E.  A. 

the  term  has  not  been  restricted  to  615. 

horse-drawn   carriages,  but  includes  Indiana.  —  Mercer   v.    Corbin,   117 

bicycles,   motor   cycles,   automobiles,  Ind.  450,  20  N.  E.  132,  134,  3  L.  E. 

or  a  street  car,"  per  Braley,  J.  A.  221,  10  Am.  St.  Eep.  76 ;  Holland 

23.  United  States  statutes.  —  U.  S.  v.  Bartch,  120  Ind.  46,  22  N.  E.  83, 
Comp.  Stat.   1901,  p.  4,  sec.  4.  85,  16  Am.  St.  Eep.  307. 

Automobile  is  a  vehicle.  —  An  au-  Iowa.  —  Eoberts  v.  Parker,  117 
tomobile  is  a  "vehicle"  within  the 
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Sec.  12a.  Automobile  a  vehicle;  exemption  laws. 

In  the  construction  and  application  of  exemption  laws  an 
automobile  has  frequently  been  regarded  as  a  vehicle.  So  under 
a  statute  providing  that  where  the  debtor  was  the  head  of  a 
family  he  might  in  certain  cases  hold  a  "  wagon  or  other  ve- 
hicle "  exempt  from  execution  it  was  held  that  an  automobile 
was  a  vehicle  within  the  meaning  of  this  law.^^ 

Similarly  under  a  statute  exempting  a  carriage  from  execution 
an  automobile  has  been  held  to  be  within  the  meaning  of  that 
term.^® 

Sec.  13.  Does  "motor  vehicle"  include  "motor  cycle?" 

Whether  the  term  "  motor  vehicle,"  when  used  in  automobile 
legislation,  includes  the  "  motor  cycle,"  may  not  be  clear.  Of 
course,  if  the  term  "  motor  cycle  "  is  expressly  defined  in  the 
law,  as  is  the  case  in  several  of  the  States,  then  there  should  be 
little  question  concerning  the  construction  of  the  statutory  defini- 
tions, but,  where  motor  cycles  are  required  to  conform  to  the 
automobile  law  by  the  public  authorities  who  rely  solely  upon  the 
term  "  motor  vehicle  "  as  including  the  "  motor  cycle,"  then  it 
might  seem  at  first  that  it  is  stretching  a  point  to  include  "  motor 
cycles  "  within  the  provisions  of  an  act  which  purports  to  regu- 
late the  four-wheeled  vehicle  which  is  commonly  called  an  au- 

lowa  389,  90  N.  W.  744,  57  L.  E.  A.  Pennsylvania.  —  Laey  v.  Winn,  4 

'764,  94  Am.  St.  Eep.  316.  Pa.  Dist.  E'ep.  409,  412. 

Massachusetts. —  Foster  v.  Curtis,  Rhode   Island. —  State   v.   Collins, 

213   Mass.    79,   99   N.   E.   961,   Ann.  16  E.  I.  371,  17  Atl.  131,  3  L.  E.  A. 

Cas.  1913  E.  1116.  394n. 

Michigan. — Myers  v.   Hinds,   110  Texas.  —  Laredo    Electric    &    Ey. 

Mich.  300,  68  N.  W.  156,  157,  33  L.  Co.   v.  Hamilton,  23   Tex.  Civ.  App. 

E.  A.  356,  64  Am.  St.  Eep.  345.  480,  56  8.  W.  998,  1000. 

Minnesota.  —  Thomson    v.    Dodge,  Virginia.  —  Jones  v.  City  of  Wil- 

58  Minn.  555,  60  N.  W.  545,  546,  28  liamsburg,  97  Va.  722,  34  S.  E.  883, 

L.  R.  A.  608,  49  Am.  St.  Eep.  533.  47  L.  E.  A.  294. 

North   Dakota. —  Gagnier  v.  City  25.  Lames  v.  Armstrong,  162  Iowa 

of  Fargo,  11  N.  D.  73,  88  N.  W.  1030,  327,  144  N.  W.  1,  49  L.  E.  A.    (N. 

1031,  95  Am.  St.  Eep.  705.  S.)  691n. 

26.  See  §  15,  a  herein. 
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tomobile.  It  must,  however,  be  conceded,  that,  generally  speak- 
ing, a  "  motor  cycle  "  is  a  "  motor  vehicle,"  ^"^  such  a  conclusion 
following  by  analogy  that  generally  reached  by  the  courts  in 
holding  that  a  bicycle  is  a  vehicle.^* 

So  it  has  been  decided  in  a  recent  case  in  Georgia  that  a  "  mo- 
tor cycle  "  is  a  "  vehicle  of  like  character  "  with  an  automobile 
as  that  term  is  used  in  a  statute  regulating  "  the  running  of  au- 
tomobiles, locomobiles  and  other  vehicles  and  conveyances  of  like 
character.^® 


27.  Motor  cycle.  —  A  two-wheeled 
or  sometimes  three  or  four-wheeled 
cycle  driven  by  a  motor  and  usually 
furnished  with  pedals.  The  motor 
drives  the  wheel  by  belt,  chain  or 
propeller  shaft,  or  even  directly  by 
spur-wheels,  and  is  usually  started 
by  the  pedals  or  by  a  crank.  There 
is  usually  but  one  speed,  but  some- 
times two  or  three.  Motor  cycles 
carry  but  one  person,  the  driver,  al- 
though some  makes  produce  arrange- 
ments for  carrying  another  on  an 
auxiliary  framing,  or  in  a  forward 
seat  converting  the  motor  cycle  into 
a  tricycle.  When  furnished  with 
four  wheels  it  becomes  a  quadricycle 
or  "  quad."     Int.  Motor  Cye.  p.  326. 

A  boy's  sled  is  not  a  motor  vehicle. 
Perrill  v.  Virginia  Brewing  Co., 
(Minn.)   153  N.  W.  136. 

28.  See  J  12,  herein. 

In  this  connection  it  must  be  re- 
membered that  there  are  many 
points  of  similarity  between  motor 
cycles  and  automobiles  as  for  in- 
stance the  motive  power  used,  the 
speed  at  which  they  may  be  run,  and 
the  dangers  incident  to  their  opera- 
tion. Most  statutes  relating  to 
motor  vehicles  have  for  their  objects 
the  protection  of  the  general  public 
in  their  use  of  the  streets  and  high- 
ways, either  on  foot  or  in  some  form 


of  conveyance,  and  it  would  seem 
that,  having  regard  to  the  purpose 
to  be  accomplished,  a  statute  relat- 
ing to  "  motor  vehicles "  might  be 
construed  as  including  "  motor 
cycles  "  within  that  term,  unless  ex- 
cluded by  the  terms  of  the  act  or 
some  express  provisions  are  made 
in  regard  thereto. 

29.  Bonds  v.  State,  (Ga.  App.),  85 
8.  E.  629,  631.  It  was  said  by  the 
court  in  this  case  per  Wade,  J. 
"  The  danger  to  others  which  arises 
from  the  use  of  an  automobile  or 
vehicle  of  like  character  depends  in 
part  upon  the  rapid  rate  of  speed 
at  which  such  vehicles  ordinarily 
travel,  or  of  which  they  are  at  least 
generally  capable,  the  noise  usually 
accompanying  their  operation,  which 
is  calculated  to  frighten  horses  or 
other  animals  traveling  along  the 
public  highways,  and  the  difficulty 
with  which  they  may  be  guided  and 
controlled  when  running  at  a  high 
rate  of  speed,  so  as  to  avoid  col- 
lisions with  persons  or  teams  on  the 
highways.  It  is  a  matter  of  com- 
mon knowledge  that  a  motor  cycle 
propelled  by  gasolene  is  capable  of 
as  high  or  a  higher  rate  of  speed 
than  may  be  attained  by  a  four- 
wheeled  automobile;  and  it  is 
equally    well-known    that    a    motor 
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And  in  a  case  in  Michigan  it  is  decided  that  a  motor  cycle  is 
a  motor  vehicle  within  the  meaning  of  a  statute  of  that  State 
relating  to  such  vehicles.®" 

Again,  in  construing  a  statute  in  Illinois  limiting  the  rate  of 
speed  at  which  an  "  automobile,  or  any  other  conveyance  of  a 
similar  type  or  kind  "  may  be  driven  and  imposing  certain  other 
duties  upon  the  driver  thereof,  it  is  decided  that  a  motor  cycle 
comes  within  the  meaning  of  the  words  "  or  other  conveyance  of 
a  similar  type  or  kind."  ®* 

Sec.  14.  Automobile  a  carriage. 

There  seems  to  be  some  question  as  to  whether  the  term  "  car- 
riage "  may  always  and  under  all  circumstances  include  the 
modern  vehicle  of  transportation.  It  has  been  emphatically  laid 
down  that  an  automobile  is  a  carriage.  Plainly,  an  automobile  is 
a  vehicle  which  can  carry  passengers  or  inanimate  matter,  and 
therefore,  ordinarily  speaking,  it  is  a  carriage.®^ 


cycle  is  even  more  noisy  and  is  a 
more  alarming  object  to  country-bred 
domestic  animals  than  is  a  larger 
type  of  automobile. 

We  may  easily  conclude  that  since 
the  primary  purpose  of  the  Legis- 
lature was  to  protect  pedestrians 
and  others  on  the  highways,  a  motor 
cycle  is  a  vehicle  '  of  like  char- 
acter '  with  an  automobile,  so  far  as 
the  act  of  1910  is  concerned,  as  the 
use  of  a  motor  cycle  on  the  public 
highways  without  cheek  or  regula- 
tion would  bring  about  or  produce 
the  identical  ,  dangerous  situations 
and  possibilities  that  the  use  of  the 
four-wheeled  automobile  might  pro- 
duce. It  is  immaterial,  so  far  as 
frightening  a  horse  on  the  roadway 
is  concerned,  whether  the  self-pro- 
pelled machine  which  approaches  at 
an  unlawful  rate  of  speed,  wrapped 
in  a  cloud  of  smoke,  emitting  and 
accompanied   by   the    vile   smell   of 


exploding  gasolene,  runs  on  two 
wheels  or  four,  for  it  may  not  be 
imagined  that  a  horse  which  would 
take  fright  at  a  four-wheeled  vehicle 
would  not  be  equally  frightened  at 
the  too  rapid  approach  of  a  two- 
wheeled  vehicle  of  like  character  so 
far  as  its  capacity  for  rapid  move- 
ment, its  noise,  and  its  smell  are 
concerned." 

30.  People  v.  Smith,  156  Mich. 
173,  120  N.  W.  581,  16  Ann.  Cas. 
607,  21  L.  E.  A.   (N.  S.)  41n. 

31.  Dunkelbarger  v.  McFerren,  149 
111.  App.  630. 

32.  United  States.  —  Patten  v. 
Sturgeon,  214  Fed.  65,  130  C.  C.  A. 
505. 

Massachusetts.  —  Baker  v.  City  of 
Fall  River,  187  Mass.  53,  72  N.  E. 
336;  compare  Doherty  v.  Town  of 
Ayer,  197  Mass.  241,  83  N.  E.  677, 
14  L.  E.  A.   (N.  8.)   816n. 

New  Jersey.  —  Diocese  of  Trenton 
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Sec.  15.  Automobile   a   carriage  —  conflict   in   authorities. 

It  would  naturally  be  supposed  that  there  could  be  no  question 
as  to  whether  the  automobile  is  or  is  not  a  "  carriage."  The 
motor  vehicle  is  nothing  more  or  less  than  a  carriage  with  a 
motor  attached  and  moved  by  mechanical  power  instead  of  by 
muscular  power.  We  would,  however,  hesitate  to  call  an  ordi- 
mry  old-fashioned  horse-drawn  vehicle  a  "car,"  although  the 
automobile  is  frequently  so  designated. 

The  highest  judicial  authority  tells  us  that  an  automobile  may 
or  may  not  be  considered  a  carriage,  according  to  the  facts  and 
circumstances  surrounding  the  use  of  the  word.  Drivers  of 
"  carriages  "  are  not  allowed  to  do  certain  things.  Are  chauf- 
feurs or  automobile  drivers  included  in  the  prohibition?  Towns 
are  compelled  to  keep  their  roads  and  highways  in  reasonably 
safe  repair  and  condition  for  the  safety  of  "  carriages."  This 
legal  requirement  was  enacted  a  hundred  years  ago,  long  before 
automobiles  were  heard  of.  Must  the  avenues  of  travel  be  kept 
in  a  safe  condition  for  automobile  travel?  The  answer  to  the 
last  question  depends  upon  whether  the  term  "  carriages  "  shall 
be  held  to  include  automobiles.  The  Supreme  Judicial  Court  of 
Massachusetts  has  held  that  automobiles  are  not  carriages  within 
the  meaning  of  such  a  requirement  as  the  last  mentioned.^* 

V.  Toman,  74  N.  J.  Eq.  702,  70  Atl.  Doherty  v.  Town  of  Ayer,  197  Mass. 

606.  241,  83  N.  B.  677,  14  L.  E.  A.   (N. 

Pennsylvania. —  Commonwealth   v.  S. )  816n. 
Hawkins,     14    Pa.     Dist.     E.     592;  Author's  note.  —  So  far  as  the  in- 

Scranton  v.  Laurel  Turnpike  Co.,  14  tention  of  the  statute  referred  to  is 

Luz.  Leg.  Eep.  97.  concerned  the  Massachusetts  court  is 

Texas  -r-  Hammond      v.      Pickett,  undoubtedly  correct,  but  upon  prin- 

(Tex.    Civ.    App.),    158   S.   W.    174;  ciple  it  would  seem  that  in  justice 

Peevehouse    v.     Smith,     (Tex.     Civ.  the    automobile    should   be    included 

App.),  152  S.  W.  1196.  within    such   a   statute.      The    court 

The  New  York  Highway  Law  pro-  in  this  case  held  further  that  though 

vides  that  the  term  "  carriage  "  shall  persons    may    lawfully    travel    over 

be  construed  to  include  automobiles  highways  in  automobiles,  a  town  is 

or    motor    vehicles.      Consol.    Laws  not    liable    for    a    failure    to    make 

New  York,   1909,  p.   2346,   sec.   326,  special  provisions  required  only  for 

Highway  Law.  their  safety  and  convenience,  if  the 

33.  Automobile  not  a  carriage. —  roads  are  kept  reasonably  safe  and 
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So  in  construing  a  statute  in  that  State  providing  that 
"  whoever  .  .  .  with  intent  to  cheat  or  defraud  the  owner 
thereof,  .  .  .  refuses  to  pay  for  the  use  of  a  horse  or  carriage, 
the  lawful  hack  or  carriage  fare  established  therefor  by  any  city 
or  town  shall  be  punished  "  by  fine  or  imprisonment,  or  both,  it 
is  decided  that  automobiles  are  not  included.** 

The  court  said :  "  It  is  certain  that  when  this  statute  was 
originally  enacted,  the  Legislature,  in  using  the  word  '  carriage  ' 
had  no  thought  of  a  vehicle  made  up  in  large  part  of  complicated 
machinery,  and  propelled  by  a  powerful  engine,  whose  operation 
is  similar  to  that  of  locomotive  engines  on  railroads.  While 
such  a  vehicle  may  be  called  a  carriage  in  the  broad  sense  that 
it  is  used  to  carry  persons  and  property,  it  is  not  commonly  re- 
ferred to  as  a  carriage,  but  is  distinguished  from  carriages 
by  another  name  to  designate  a  vehicle  of  an  entirely  different 
character."  ** 

The  decisions  of  the  Massachusetts  court  are  not  in  harmony 
with  the  prevailing  judicial  opinion  on  the  subject.  There 
have  been  many  judicial  expressions  to  the  effect  that  an  automo- 
bile is  a  carriage,  and  it  is  the  common-sense  view  to  include  in  the 
term  the  new  means  of  highway  travel. 

That  the  automobile  is  a  "  carriage  "  has  been  held  by  the  New 
Jersey  Court  of  Chancery.*^ 

convenient  for  travel  generally.     It  Massachusetts     court     decided     the 

may    be    asked,    What    is    "  travel  question  before  it  correctly  from  a 

generally? "  legal  standpoint.     However,  to  hold 

The  general  travel  on  our  public  that  an  automobile  is  not  a  carriage 

highways  to-day  is  largely  composed  within   the   meaning  of   the   statute 

of  automobile  travel,  and  it  is  some-  referred   to   is   a   somewhat   narrow 

what    questionable    whether    or   not  construction  of  the  act,  and  the  de- 

"  travel  generally  "  is  not  made  up,  cision  is  not  in  all  respects  in  har- 

to   a   larger    extent,    of   the   use    of  mony  with  a  liberal  interpretation, 

automobiles.      If    it    is    required    of  with  a  view  to  complete  justice. 

a    municipality    to    keep    its    roads  34.  Commonwealth     v.     Goldman, 

in   a  reasonably  safe  condition  for  205  Mass.  400,  91  N.  E.  392. 

travel  generally,  it  certainly  would  35.  Per  Knowlton,  C.  J. 

seem  that  such  a  law  would  include  36.  Diocese  of  Trenton  v.  Toman, 

the  automobile.    Unquestionably,  the  74  N.  J.  Eq.  702,  70  Atl.  606. 
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The  court  in  this  case  had  before  it  a  covenant  in  a  deed  re- 
serving a  strip  of  land  for  a  carriageway  forever.  Vice-Chan- 
cellor Walker,  in  the  court's  opinion,  says : 

"  No  particular  kind  of  carriage  or  wagon  is  mentioned.  Al- 
though automobiles  had  not  been  invented  at  the  time  the  ease- 
ment was  created,  yet  the  language  of  the  grant  is  unrestricted 
and  must  be  held  to  include  any  vehicle  on  wheels  then  or  there- 
after to  be  used." 

Here  we  find  the  court  of  New  Jersey  and  Massachusetts 
seemingly  diametrically  opposed,  the  latter  courts  holding  that 
an  automobile  is  not  a  carriage  and  the  former  that  the  term  in- 
cludes the  automobile.  The  circumstances  in  each  case  were  very 
similar.  The  term  was  used  long  before  the  invention  of  the 
motor  vehicle,  only  in  the  Massachusetts  case  a  State  law  was 
under  consideration,  while  in  New  Jersey  a  covenant  between 
two  persons  was  being  construed.  The  opinion  of  the  New 
Jersey  court  further  states  as  follows : 

A  case  entirely  in  point,  on  principle,  is  that  of  Taylor  v. 
Goodwin,^''  in  which  it  was  held  that  a  person  riding  a  bicycle  on 
a  highway  at  such  a  pace  as  to  be  dangerous  to  the  passers-by 
might  be  convicted  of  furiously  driving  a  "  carriage  "  under  the 
Eng,  St.  5  and  6  Wm.  IV,  C.  50,  Sec.  72.  Lush,  J.,  concurring 
with  Mellor,  J.,  made  the  following  observations:  "The  mis- 
chief intended  to  be  guarded  against  was  the  propulsion  of  any 
vehicle  so  as  to  endanger  the  lives  or  limbs  of  the  passers-by.  It 
is  quite  immaterial  what  the  motive  power  may  be.  Although 
bicycles  were  unknown  when  the  act  was  passed,  it  is  clear  that 
the  intention  was  to  use  words  large  enough  to  comprehend  any 
kind  of  vehicles  which  might  be  propelled  at  such  a  speed  as  to 
be  dangerous.  Mr.  Huddy,  in  his  '  Law  of  Automobiles  '  (page 
6),  speaking  of  the  machines  which  he  calls  automobiles,  or 
self-moving  carriages,  says  that  the  only  definition  he  has  been 
able  to  find  of  them  is  that  in  English's  Law  Diet.,  p.  78,  which 
states  that  the  term  means  '  all  motor  traction  vehicles  capable  of 

37.  4  Q.  B.  228. 
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being  propelled  on  ordinary  roads.  Specifically,  horseless  car- 
riages.' " 

There  probably  is  not  so  much  real  conflict  of  authority  con- 
cerning whether  an  automobile  may  be  considered  a  carriage 
within  the  meaning  of  a  statute  or  writing,  as  would  seem,  for, 
after  all,  the  particular  construction  of  the  term  will  depend  upon 
the  intention  with  which  the  word  was  used  and  the  demands  of 
justice,  provided  the  interpretation  is  reasonable.  Thus  an  Eng- 
lish court  decided  that  an  automobile  is  not  a  carriage.  A  man 
in  making  his  will  left  a  choice  of  "  carriages  "  to  his  wife,  daugh- 
ter and  a  son,  in  succession  in  his  will.  Later,  he  bought  two 
motor  cars,  and  the  question  which  arose  on  his  death  was  as  to 
whether  in  choosing  a  "  carriage "  the  devisees  could  take  a 
motor  car.  It  was  held  that  all  the  ingenuity  of  counsel  had  not 
been  able  to  convince  the  court  that  the  motor  cars  were  included 
in  the  various  bequests  of  "  carriages  "  to  be  chosen  by  the  wife, 
and  by  the  daughter,  and  "  carriages  not  otherwise  disposed  of  " 
to  the  son.  Each  of  the  devisees  wanted  a  motor  car,  and  each 
had  a  lawyer  to  show  that  a  motor  car  was  a  "  carriage,"  but 
the  court  sent  the  automobiles  into  the  residue  of  the  estate. 

In  distinguishing  the  automobile  from  the  bicycle  it  should  be 
mentioned  that  it  has  been  held  that  a  bicycle  was  not  a  carriage 
within  the  meaning  of  a  Massachusetts  statute  requiring  high- 
ways to  be  kept  reasonably  safe  for  carriages.^* 

In  New  York  a  statutory  requirement  that  a  forerunner  must 
precede  a  carriage,  vehicle  or  engine  propelled  by  steam  has 
been  held  to  have  no  application  to  an  automobile  propelled  by 
steam.*® 

38.  Bicycle  not  a  carriage.  —  Eioh-  vehicle.  —  In  the  state  of  New  York 
ardson  v.  Danvers,  176  Mass.  413,  57  there  is  a  law  which  makes  it  neces- 
N.  B.  688,  50  L.  E.  A.  127,  79  Am.  sary  for  an  owner  of  a  vehicle 
St.  Eep.  330.  See  also  cases  cited  in  propelled  by  steam  to  send  ahead 
first  part  of  this  section.  of   the   vehicle   a  person   of  mature 

A   Tjicyole    may   l)e    considered    a  age,  at  least  one-eighth  of  a  mile  in 

carriage.  —  Taylor  v.  Goodwin,  4  Q.  advance,  who  shall  notify  and  warn 

B.  228.  persons    of    the    approach    of    the 

39.  Automobile  not  a  carriage  or  vehicle.     This   law   would   seem   to 
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Sec.  15a.  Automobile  a  carriage;   exemption  laws. 

The  question  whether  an  automobile  is  a  carriage  has  in  some 
cases  arisen  under  statutes  exempting  a  carriage  belonging  to 
the  debtor  from  attachment  or  execution.  Under  statutes  so 
providing  it  has  generally  been  held  that  an  automobile  is  within 
the  meaning  of  the  term  carriage  and  is  exempt.*" 

In  a  case  in  Texas,  in  determining  whether  an  automobile  is 
a  carriage,  a  distinction  is  made  between  criminal  and  exemption 
statutes,  it  being  declared  that  if  the  statute  is  a  penal  one  a 
strict  construction  is  the  rule  and  the  use  of  the  term  "  carriage  " 
would  perhaps  not  include  an  automobile,  while  if  the  statute  is 
an  exemption  statute,  which,  under  all  the  canons  of  construction 
is  to  be  liberally  construed,  the  broader  interpretation  would  be 
adopted,  and  "  carriage  "  would  include  automobile.    This  con- 


apply  to  an  automobile  propelled  by 
steam,  and,  it  might  be  suggested 
that  if  the  prosecuting  authorities 
wished  to  do  so  the  owners  and 
drivers  of  automobiles  propelled  by 
steam  eould  be  prosecuted  under  the 
provisions  of  this  statute.  Such  a 
view,  however,  is  erroneous,  for  it 
has  been  expressly  held  in  Nason  v. 
West,  31  Misc.  E.  (N.  Y.)  583,  65 
N.  Y.  Supp.  651,  that  the  provisions 
of  the  highway  law,  section  155,  and 
of  the  Penal  Code,  section  640,  sub-' 
division  11  do  not  apply  to  ...  "  au- 
tomobiles, but  are  directed  against 
the  heavier  traction  engines;  and 
the  requirement  that  a  forerunner 
must  precede  the  steam  carriage 
would  have  no  value,  and  has  no 
application."  The  New  York  statute 
is  as  follows :  "  The  owner  of  a 
carriage,  vehicle,  or  engine,  pro- 
pelled by  steam,  his  servant  or 
agent,  shall  not  allow,  permit  or  use 


the  same  to  pass  over,  through  or 
upon  any  public  highway  or  street, 
except  upon  railroad  tracks,  unless 
such  owners,  or  their  agents  or  ser- 
vants, shall  send  before  the  same  a 
person  of  mature  age  at  least  one- 
eighth  of  a  mile  in  advance,  who 
shall  notify  and  warn  persons  travel- 
ing or  using  such  highway  or  street, 
with  horses  or  other  domestic  ani- 
mals, of  the  approach  of  such  car- 
riage, vehicle,  or  engine;  and  at 
night  such  person  shall  carry  a  red 
light,  except  in  incorporated  villages 
and  cities.  This  section  shall  not 
apply  to  any  carriage  or  motor 
vehicle  propelled  by  steam  develop- 
ing less  than  twenty-five  horse 
power,  other  than  a  steam  traction 
engine." 

40.  Hammond  v.  Pickett,  (Tex. 
Civ.  App.),  158  S.  W.  174;  Peeve- 
house  V.  Smith,  (Tex.  Civ.  App.), 
152  S.  W.  1196;  Patten  v.  Sturgeon, 
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elusion  was  reached  in  construing  a  statute  exempting  to  every 
family  "  one  carriage  or  buggy."  *^ 

It  was  said  in  this  case:  "Of  course  automobiles  were  un- 
known to  our  lawmakers  when  the  statute  under  consideration 
was  passed,  and  they  could  not  have  had  in  mind  specifically  to 
exempt  such  vehicle,  but  this  is  not  necessary.  The  Legislature 
did  have  in  mind  the  exemption  to  every  family  of  a  means  of 
conveyance  for  the  convenience  and  comfort  of  its  members, 
and  the  use  of  the  word  '  carriage '  in  that  connection  is  merely 
generic,  indicating  the  use  and  purpose  rather  than  the  particular 
character  of  the  vehicle.  An  automobile  is  essentially  a  carriage, 
used  for  identically  the  same  purpose  as  the  horse-drawn  car- 
riages of  our  fathers'  days,  the  principal  difference  between  the 
two  being  the  motor  power  employed.  From  the  standpoint  of 
utility  no  distinction  can  be  made  between  the  two."  *^ 

Sec.  16.  Automobile  as  pleasure  carriage. 

"  A  pleasure  carriage  is  one  for  the  more  easy,  convenient,  and 
comfortable  transportation  of  persons,"  **  and  the  term  "  plea- 
sure carriage,"  as  used  in  an  act  establishing  a  turnpike,  includes 
a  one-horse  wagon  with  a  spring  seat  and  painted  sides,  which 
is  not  used  for  farming  purposes  or  for  carrying  goods.** 

The  automobile  being  a  "  pleasure  carriage  "  may  use  a  toll 
road  or  turnpike  upon  paying  reasonable  fees  for  the  privilege.*^ 

Under  these  definitions  of  the  term  "  pleasure  carriage  "  there 
seems  to  be  no  doubt  as  to  whether  a  motor  vehicle,  which  is  used 
for  the  more  easy,  convenient,  and  comfortable  transportation  of 
persons,  is  a  pleasure  carriage.  The  term  carriage,  under  a  stat- 
ute or  ordinance,  may  refer  only  to  vehicles  as  automobiles  used 
for  the  conveyance  of  persons,  and  not  those  used  in  the  trans- 

214  Fed.  65,  130  0.  0.  A.  505.     Com-  v.   Warley,   28   N.   Y.   Supp.   557,   8 

pare   In   re   Wilder,    221    Fed.    476.  Mise.  R.  (N.  T.)  253. 

41.  Parker   v.    Sweet,    (Tex.    Civ.  44.  "Pleasure   carriage"    includes 
App),  127  S.  W.  881.  what?  — Moss  v.   Moore,   18   Johns. 

42.  Per  Speer,  J.  (N.  T.)    128. 

43.  Pleasure    carriage.  —  Brendon  /  45.  TJse  of  toU  road  or  turnpike.  — 
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portation  of  property.  Thus,  where  an  ordinance  provided  that 
no  one  should  keep  or  hire  out  carriages  without  license,  it  was 
held  that  carriages  for  persons  only  were  meant.*® 

Sec.  17.  Motor  bicycle  a  carriage. 

In  England  it  has  been  decided  that  a  motor  bicycle  is  a  "  car- 
riage "  for  which  a  license  is  required  within  the  meaning  of 
the  Customs  and  Inland  Revenue  Act  of  1888,*''  as  being  a  car- 
riage drawn  or  propelled  upon  a  road  by  mechanical  power.*^ 

Sec.  1 7a.  Word  "  owner  "  construed ;  statutes. 

The  word  "  owner  "  is  defined  as  "  The  person  in  whom  is 
vested  the  ownership,  dominion,  or  title  of  property:  pro- 
prietor:"" 

"  He  who  has  dominion  of  a  thing,  real  or  personal,  corporeal 
or  incorporeal,  which  he  has  a  right  to  enjoy  and  do  with  as 
he  pleases,  —  even  to  spoil  or  destroy  it,  as  far  as  the  law  per- 
mits unless  he  be  prevented  by  some  agreement  or  covenant 
which  restrains  his  right."  ®" 

These  definitions  may  be  said  to  state  in  a  general  way  the 
meaning  of  the  word  owner.  The  question,  however,  arises 
whether  one  who  has  purchased  property  under  a  conditional  sale 
agreement  by  which  title  is  reserved  in  the  seller  may  be  said  to 
be  the  owner.  In  two  cases  in  Canada  —  in  which  this  question 
was  considered  it  was  held  that  the  purchaser  was  the  owner 
within  the  meaning  of  a  statute  respecting  the  liability  of  the 
"  owner  "  of  an  automobile  for  personal  injuries  sustained  by 
the  mismanagement  of  the  car  while  under  his  control. ^^ 

In  the  Appellate  Court  it  was  said,  "  The  word  '  owner '  is 
an  elastic  term,  and  the  meaning  which  must  be  given  to  it  in  a 

Seranton   v.    Laurel    Bun    Turnpike      T.  (N.  S.)  843,  68  J.  P.  349. 

Co.,  14  Luz.  Leg.  Reg.  Eep.  97.  49.  Black's  Law  Diet.,  2nd  ed.,  p. 

46.  Carriages   for   persons.  —  Sny-      865. 

der  V.   City   of   North  Lawrence,   8  50.  Bouvier's     Law     Diet.      (Ed. 

Kan.  82.  1914),  p.  2437. 

47.  §  4.  51.  Wynne  v.  Dalby,  16  Dom.  Law 

48.  O'Donoghue  v.  Moon,  90  Law  Eep.  710,  affirming  Wynne  v.  Dalby, 
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statutory  enactment  depends  very  much  upon  the  object  the  en- 
actment is  designed  to  serve."  ^^  And  in  line  with  this  the  court 
below  remarked :  "  The  legislators  intended  to  reach  the  person 
who,  having  the  control  and  management  of  the  motor  vehicle, 
and  having  an  interest  such  as  that  of  a  bona  -fide  purchaser, 
is  concerned  in  securing  a  proper  driver  or  operator,  and  who 
should,  under  the  intention  of  the  Act,  be  responsible  for  the 
acts  of  the  person  to  whom,  as  servant,  employee,  or  agent,  he 
intrusts  its  operation. 

In  the  absence  of  an  express  interpretation  of  the  word  owner, 
and  especially  in  view  of  what  I  take  to  be  the  object  of  pass- 
ing sec.  19,  of  the  Act,  I  can  give  no  other  meaning  to  the  word 
than  that  in  ordinary  use  and  as  defined  above.  If  the  legislators 
had  intended  it  to  have  a  wider  or  different  meaning,  they  would 
no  doubt  have  said  so."  ®® 

In  a  recent  case  in  Alabama  it  is  also  decided  that  the  expres- 
sion "  owners  or  custodians  "  does  not  extend  to  a  mere  servant 
or  a  person  having  only  temporary  control  of  an  automobile  un- 
der permission  from  the  owner.  ^* 

Under  a  statute  making  "  the  owner  of  a  motor  vehicle  liable 
for  any  injury  occasioned  by  the  negligent  operation  by  any 
person  of  such  motor  vehicle,"  the  word  "  owner  "  has  been  held 
not  to  include  a  person  who  may  be  merely  either  mediately  or 
immediately  in  possession  of  the  vehicle  but  to  refer  to  the  real 
proprietor  only.^^ 

13  Dom.  Law  Eep.  569,  29  Ont.  Law  of  an  automobile  liable  for  negligent 

Eep.  62,  4  Ont.  W.  N.  1330.  operation  of  the  ear  by  any  person 

52.  Per  Meredith,   C.  J.   O.  who  obtained  possession  of  it  with- 

53.  Per  Kelly,  J.  out   his   consent   and   without   fault 

54.  Armstrong  -y.  Sellers,  182  Ala.  on  his  part  such  as  mere  trespassers 
582    62  So.  28.  a^iid   was   therefore   unconstitutional 

55.  Daugherty  v.  Thomas,  174  as  depriving  the  owner  of  his  prop- 
Mich.  371,  140  N.  W.  615,  Ann.  Gas.  erty  without  due  process  of  law. 
1915  A.  1163  45  L.  E.  A.  (N.  S.)  See  also  Mitchell  v.  Van  Kenleu  & 
699n.,  holding  the  provision  of  the  Winchester  Lumber  Co.,  175  Mich, 
law  to  this  effect  to  be  unconstitu-  75,  140  N.  W.  973. 

tional  in  that  it  rendered  the  owner 
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Sec.  18.  Other  definitions. 

Definitions  of  other  terms  and  words  will  be  found  in  the 
subsequent  chapters  of  this  book  concerning  the  particular  sub- 
jects wherein  the  terms  and  words  occur.  Many  of  the  expres- 
sions have  not  been  passed  upon  by  the  courts.  Some  have. 
However,  the  importance  of  the  meaning  of  a  definition  cannot 
be  overestimated,  since  future  controversies  in  automobile  legis- 
lation hinging  on  the  definition  of  a  word  or  the  meaning  of  a 
particular  phrase,  will  be  many.  Wfe  have  already  seen  that  an 
automobile  may  be  considered  a  "  carriage  "  under  certain  cir- 
cumstances and  that  it  is  not  a  "  carriage  "  under  certain  other  cir- 
cumstances. 

The  automobile  has  brought  to  us  new  words  and  phrases. 
These  are  now  in  common  and  everyday  use  and  sooner  or  later 
the  courts  will  be  called  upon  to  judicially  define  their  meaning. 
Take,  for  example,  the  words  "  joy  riding."  This  is  a  new  ex- 
pression, but  the  meaning  conveyed  is  well  understood.^® 

Sec.  19.  The  words  "ride"  and  "drive." 

The  words  "  ride  "  and  "  drive  "  are  not  confined  to  animals. 
They  are  not  limited  in  any  manner  whatsoever.  Anything  ca- 
pable of  being  ridden  or  driven  comes  within  the  purview  of  those 
terms.  They  are  apt  words  in  the  case  of  bicycles,  motor  cycles 
or  automobiles,  when  ridden  or  driven.^'' 

Sec.  20.  Definitions  of  automobile  parts  and  accessories. 

Definitions  of  automobile  parts  and  accessories  may  be  of 
great  importance  in  the  construction  and  interpretation  of  con- 
tracts. What  is  and  what  is  not  included  within  the  meaning  of 
certain  terms  used  by  parties  may  be  the  subject  of  dispute.  For 
example,  an  automobile  body  is  ordered  from  a  manufacturer 
or  dealer;  what  is  the  purchaser  entitled  to  receive?    Take  also 

56.  Traveling  is  defined  as  passing  57.  "  Ride  "  and  "  Drive."  —  State 

from  place  to  place  —  the  act  of  per-  v.  Smith,  29  E.  I.  245,  69  Atl.  1061 ; 

forming  a  journey ;  and  a  traveler  is  State  v.  Thurston,  28  E.  I.  265,  66 

a    person    who    travels.      Ea:    parte  Atl.  580. 
Archy,  9  Cal.  164. 
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the  purchase  of  an  automobile.  What  goes  with  it  for  the  price 
named?  Are  lamps,  searchlights,  tools,  speedometer,  clock, 
windshield,  etc.,  to  go  with  it,  or  are  all  or  some  of  these  articles 
to  be  treated  as  accessories  and  entailing  extra  expense?  So  far 
.as  lamps  are  concerned,  it  may  be  said  that  the  automobile  may 
be  expected  by  the  purchaser  to  be  legally  equipped  for  operation 
on  the  public  highways,  but  this  does  not  necessarily  include  extra 
searchlights.  So  also  a  horn  or  proper  signal  or  warning  device 
goes  with  the  sale  of  an  automobile  without  express  mention. 
These  may  be  said  to  come  properly  within  the  meaning  of  the 
term  automobile  or  other  word  used  in  the  contract  of  purchase. 
Chains,  however,  to  prevent  skidding,  a  speedometer  and  a  clock, 
might  not  ordinarily  be  included.  Custom  and  usage  in  the  trade 
would  control,  of  course,  in  the  absence  of  express  contractual 
provisions.  Robes,  goggles,  clocks,  speedometers,  chains  and 
similar  accessories  are  not  parts  of  an  automobile,  though  quite 
necessary  in  the  use  of  motor  vehicles.^* 

The  frame  is  that  part  of  a  motor 
vehicle  which  supports  the  carriage 
body,  motor,  and  transmission,  and 
to  which,  beneath,  are  attached  the 
wheel  axles.    Int.  Motor  Cyo.  p.  197. 

Transmission-gear.  —  The  gearing 
through  which  the  power  from  the 
motor  in  an  automobile  is  trans- 
mitted to  the  rear  axle.  Int.  Motor 
Cyc.  p.  477. 

Automobile  engine  not  a  brake.  — 
Wilmott  V.  Southwell,  L.  T.  Eep., 
vol.  XXV,  No.  2,  p.  22,  Oct.  27,  1908. 

Beplevin  of  automobile. — Pabst 
Brewing  Co.  v.  Rapid  Safety  Filter 
Co.,  107  N.  Y.  Supp.  163,  56  Misc. 
E.  445. 

Pire  originating  "  within  "  auto- 
mobile —  Insurance.  —  Preston  v. 
Mtna,  Ins.  Co.,  193  N.  Y.  142,  85  N. 
E.  1006,  19  L.  E.  A.  (N.  S.)   133. 

See  Chapter  XXVII.,  herein  as  to 
insurance. 


58.  Engine.  —  A  piece  of  mecha- 
nism used  to  convert  heat,  or  some 
other  form  of  energy,  into  mechani- 
cal work ;  in  other  words,  a  machine 
for  the  development  of  power  from 
some  source  of  energy,  such  as  coal, 
gas,  oil,  etc.  A  gasolene  engine  is 
an  internal  combustion  engine  in 
which  the  fuel  used  is  an  inflam- 
mable vapor  formed  by  a  mixture  of 
gasolene  and  air.  Int.  Motor  Cyo. 
pp.  177  and  178. 

Carburetter.  —  An  apparatus  in 
which  is  effected  the  mixing  of  the 
fuel  necessary  for  the  operation  of 
internal  combustion  motors.  Int. 
Motor  Cyc.  p.  98. 

Chassis.  —  A  term  for  the  frame 
together  with  the  power  plant  and 
running  gear,  independently  of  the 
body  of  a  motor  vehicle.  In  French 
it  has  come  to  mean  all  this,  but 
originally  it  designated  the  frame 
only.  Int.  Motor  Cyc.  p.  111. 
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CHAPTER  II. 

HISTORICAL. 

Sec.  21.  Automobile  vehicle  of  modern  times. 

22.  Development  of  motor  carriage. 

23.  Growth  of  law. 

24.  Law  keeps  up  with  improvement  and  progrsBB. 

25.  Highways  open  to  new  uses. 

26.  Tendencies  in  legislation. 

27.  Tendencies  in  judicial  decisions. 

Sec.  21.  Automobile  vehicle  of  modem  times. 

The  automobile  is  decidedly  a  vehicle  of  modern  times.  In 
1899  there  were  but  few  automobiles  in  existence  in  the  United 
States^  while  at  the  present  time  there  are  thousands  of  motor 
cars  and  the  number  is  increasing  from  year  to  year.  The  mod- 
em automobile  is  a  development  of  comparatively  recent  date, 
but  its  inception  dates  back  to  the  early  days  of  the  steam  engine. 
In  1680  Sir  Isaac  Newton  proposed  a  steam  carriage  to  be  pro- 
pelled by  the  reactive  effect  of  a  jet  of  steam  issuing  from  a  noz- 
zle at  the  rear  of  the  vehicle.  In  1790  Nathan  Read  patented 
and  constructed  a  model  steam  carriage  in  which  two  steam  cyl- 
inders operated  racks  running  in  pinions  on  the  driving  shaft. 
In  1 769-1 770  Nicholas  Joseph  Cugnot,  a  Frenchman,  built  two 
steam  carriages.  The  larger  of  these  is  still  preserved  in  Paris, 
and  was  designed  for  the  transportation  of  artillery.  Murdock, 
an  assistant  of  James  Watt,  constructed  a  model  carriage  oper- 
ated by  a  grasshopper  engine,  and  in  1786  Oliver  Evans,  of  the 
United  States,  suggested  the  use  of  steam  road  wagons  to  the 
Lancaster  Turnpike  Company  of  Maryland.  In  1802  Richard 
Trevitluck  built  a  steam  carriage,  which  was  exhibited  in  Lon- 
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don,  and  which  was  driven  ninety  miles  from  Camborne,  where 
it  was  built,  to  London.  This  carriage  brings  us  to  the  notable 
period  of  steam-coach  construction  in  England,  which  lasted  until 
1836.  From  this  time  we  have  experienced  periods  of  develop- 
ment of  the  automobile  until  it  is  in  its  present  shape.^ 

Sec.  22.  Development  of  motor  carriage. 

The  successful  displacement  of  animal  power  by  mechanical 
devices  is  an  old  problem.  The  early  records  of  achievement  in 
this  direction  were  so  fragmentary  and  imperfect  that  the  earliest 
conception  of  the  idea  is  mysteriously  hidden  in  the  past.  The 
application  of  the  force  of  steam  for  propulsion  on  sea  and  land 
was  anticipated  by  Roger  Bacon  when  he  wrote :  "  We  will  be 
able  to  construct  machines  which  will  propel  large  ships  with 
greater  speed  than  a  whole  garrison  of  rowers,  and  which  will 
need  only  one  pilot  to  direct  therri;  we  will  be  able  to  propel 
carriages  with  incredible  speed  without  the  assistance  of  any 
animal;  and  we  will  be  able  to  make  machines  which  by  means 
of  wings  will  enable  us  to  fly  into  the  air  like  birds."  ^ 

Sec.  23.  Growth  of  law. 

To  study  automobile  legislation  and  the  decisions  of  the  courts 
concerning  motor  vehicles,  one  does  not  have  to  wade  through 
centuries  of  musty  reports,  though  such  a  process  often  is  neces- 
sary in  looking  up  a  rule  or  principle  of  law  applicable  to  the 
automobile  or  its  operation  on  the  public  streets  and  highways. 
The  legislative  enactments  and  judicial  decisions  in  the  United 
States  do  not  extend  far  back.  In  England,  however,  Parliament 
has  for  some  time  regulated  the  operation  of  steam  carriages  and 
the  act  passed  in  1896  was  the  parent  of  the  amendatory  act 
passed  in  1903,  known  as  the  "  Motor  Car  Act  of  1903."  In  the 
United  States  in  1899  there  were  practically  no  cases  decided  con- 

1.  History  of  power  vehicle.  —  The         2.  Roger  Bacon's   writings.  —  The 
New  International  Encyclopedia,  vol.      Encyclopedia  America,  vol.  "^I. 
n.,  pp.  271,  272. 
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cerning  motor  cars  in  the  law  reports,  but  from  that  time  on 
until  the  present  the  increase  of  legislation  and  judicial  decisions 
is  very  noticeable  and  marked;  so  that  the  conclusion  is  war- 
ranted that  there  has  commenced  a  branch  of  the  law  which  will 
devote  much  attention  to  the  twentieth  century  conveyance.^ 


Sec.  24.  Law  keeps  up  with  improvement  and  progress. 

"  In  all  human  activities  the  law  keeps  up  with  improvement 
and  progress  brought  about  by  discovery  and  invention,  and,  in 
respect  to  highways,  if  the  introduction  of  a  new  contrivance  for 
transportation  purposes,  conducted  with  due  care,  is  met  with 
inconvenience  and  even  incidental  injury  to  those  using  ordinary 


3.  See  Law  Notes,  vol.  IX.,  No.  8, 
147. 

Critical  legislative  period.  —  The 
history  of  legislation  controlling  au- 
tomobile driving  shows  us  that  the 
regulation  of  automobiling  started 
with  few  restrictions,  and  has  gradu- 
ally increased,  until  there  are  now 
many  and  numerous  regulations  in 
various  States.  We  have  arrived  at 
the  point  where  there  must  be  a  turn 
in  the  tide,  either  in  one  way  or  the 
other,  calling  forth  either  an  in- 
crease or  a  decrease  in  the  control 
over  the  subject.  Particularly  un- 
fortunate is  it  that  at  this  critical 
period  the  industry  and  automobilists 
should  be  face  to  face  with  many 
examples  of  reckless  driving,  disre- 
gard for  the  public  safety,  and  a 
disposition  of  even  automobilists 
themselves  to  incite  the  speed  mania. 

The  daily  newspapers  are  editori- 
ally advocating  further  restrictions. 
The  railroads  are  devising  means 
and  ways  of  protecting  automobilists 
against  their  own  recklessness. 


The  automobile  associations  have 
manifested  a  desire  and  overeager- 
ness  to  stop  reckless  driving  and  to 
comply  with  the  spirit  of  the  auto- 
mobile laws.  Meetings  have  been 
held  between  representatives  of 
these  organizations  and  county  of- 
ficials to  devise  ways  and  means  for 
preventing  disastrous  and  reckless 
driving.  Committees  of  public 
safety  have  been  appointed  by  cer- 
tain clubs  and  statements  have  been 
issued  to  the  public  asserting  the 
position  which  the  automobilists 
take  against  speeding.  All  this  has 
had  a  tendency  to  some  extent  to 
restore  confidence  in  the  public;  but 
actions  speak  louder  than  words. 
Nothing  material  has  been  accom- 
plished, and  to-day  a  more  critical 
situation  has  never  faced  automo- 
biledom  and  the  public. 

It  is  utterly  impossible  to  legislate 
evil  out  of  existence.  Accidents  can-, 
not  be  prevented  by  laws,  neither 
can  evil  conduct.  Conduct  may,  to 
a  more  or  less  extent,  be  regulated 
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modes,  there  can  be  no  recovery,  provided  the  contrivance  is 
compatible  with  the  general  use  and  safety  of  the  road."  * 

Sec.  25.  Highways  open  to  new  uses. 

"  When  the  highway  is  not  restricted  in  its  dedication  to  some 
particular  mode  or  use,  it  is  open  to  all  suitable  methods;  and  it 
cannot  be  assumed  that  these  will  be  the  same  from  age  to  age, 
or  that  new  means  of  making  the  way  useful  must  be  excluded 
merely  because  their  introduction  may  tend  to  the  inconvenience 
or  even  to  the  injury  of  those  who  continue  to  use  the  road  after 
the  same  manner  as  formerly.  A  highway  established  for  the 
general  benefit  of  passage  and  traffic  must  admit  of  new  methods 
of  use  whenever  it  is  found  that  the  general  benefit  requires 
them."  5 


by  statutory  control,  if  the  penalties 
are  severe  enough  to  provoke  respect 
in  the  minds  of  those  who  would  dis- 
obey the  law.  Various  men  through- 
out the  country  have  suggested 
ways  and  means  for  doing  away 
with  evils  connected  with  automo- 
biling.  Very  comprehensive  laws 
have  been  enacted,  notably  the  one 
in  the  State  of  New  Jersey,  which, 
it  must  be  confessed,  is  as  good  a 
law  as  any  for  all  concerned,  with 
the  exception,  perhaps,  of  its 
revenue  features.  The  courts  have 
in  one  or  two  rare  instances  given  a 
jail  sentence  to  drivers  who  have 
been  guilty  of  speeding  under  ag- 
gravating circumstances,  but  it  must 
be  noted  that  there  has  been  no  de- 
crease in  the  evil. 

The  time  has  come  for  automobil- 
ists  themselves  to  take  active  steps 
in  order  to  protect  automobiling. 
Instead  of  asking  special  favors,  for 
more  lenient  regulations  and  for  the 
privilege  of  holding  illegal  speed 
contests    on    the    public    highways. 


they  should  be  spending  their  -time 
devising  a  method  to  regain  the  re- 
spect which  they  should  have  in  the 
minds  of  the  public,  and  to  protect 
themselves  against  the  evils  which 
are  now  known  to  exist.  Automobil- 
ists  should  be  just  as  eager  to  have 
a  violator  of  the  law  prosecuted 
and  punished  as  the  public  officials 
are,  and  it  would  seem  that  the 
proper  method  to  get  at  this  is  for 
automobilists  themselves  to  main- 
tain a  prosecuting  department  which 
will  be  energetic  and  active. 

4.  Law  keeps  up  with  improve- 
ment and  progress.— Indiana  Springs 
Co.  V.  Brown,  165  Ind.  465,  74  N. 
E.  615,  1  L.  E.  A.  (N.  S.)  238,  6 
Ann.   Gas.   656. 

5.  Highways    open    to    new    uses: 
Illinois. —  People  v.  Marshall  Field 

&  Co.,  266  111.  609,  107  N.  E.  864. 

Indiana. —  Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615, 
1  L.  E.  A.  (N.  S.)  238,  6  Ann.  Cas. 
656 ;  Mclntyre  v.  Orner,  166  Ind.  57, 
76  N.   E.    750,  4  L.   E.  A.    (N.   S.) 
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Sec.  26.  Tendencies  in  legislation. 

The  automobile  legislation  in  the  United  States  was  originally 
framed  upon  the  theory  of  regulation,  in  so  far  as  registration 
requirements  were  concerned.  In  some  of  the  States  there  has 
been  a  disposition  to  exact  revenue  from  automobilists  under  the 
licensing  power  of  the  government.  The  revenue  features  of  the 
automobile  laws,  so  far  as  they  interfere  with  the  right  of  transit 
from  State  to  State,  are  clearly  unauthorized,  since  the  police 
powers  of  the  States  do  not  permit  of  such  taxation.* 

The  New  York  motor  vehicle  law  of  1904  has  been  widely 
copied  throughout  the  Union.  This  statute  has,  however,  proven 
to  be  inadeqjuate  and  since  has  been  amended. 

Effort  has  been  made  to  persuade  Congress  to  enact  a  Federal 
automobile  registration  law  on  the  theory  that  interstate  travel 
for  pleasure  constitutes  interstate  commerce.  This  has  failed. 
It  is  doubted  that  interstate  automobile  travel  constitutes  inter- 
state commerce,  but  it  is  suggested  that  such  a  measure  might  be 
within  the  domain  of  Congress  if  framed  upon  the  theory  of 
protecting  the  interstate  commerce  actually  carried  on  over  in- 
terstate highways. 

1130,  117  Am.  St.  Eep.  359,  8  Ann.  the    public    which    is    an    ordinary 

Cas.   1087.  method    of    locomotion    or    even    an 

Maine. — Towle  v.  Morse,  103  Me.  extraordinary  method,  if  It  is  not  of 

250,  68  Atl.  1044.  itself   calculated  to   prevent   a  rea- 

MicMgan. — Macomber   v.   Nichols,  sonably  safe  use  of  the  streets  by 

34  Mich.  212,  22  Am.  Eep.  522.  others.     Chicago  li.  Banker,  112  HI. 


I. — Carter   v.   Northwest-  App.  94. 

ern  Tel.  Exch.,  60  Minn.  539,  63  N.  6.  Transit     cannot     be     taxed.— 

W.   Ill,  28  L.   E.   A.   310;   Carli  v.  Crandall  v.  Nevada,  6  "Wall.  (U.  S.) 

Stillwater   St.   Ey.   &   Transfer   Co.,  35,   18  L.   Ed.    745. 

28  Minn.  373,  10  N.  W.  205,  41  Am.  The  right  of  transit  through  each 

Eep.  290.  State,   with   every   species   of   prop- 

New    York. — Nason    v.    West,    31  erty  known  to   the   Constitution  of 

Misc.  E.  583,  65  N.  T.  Supp.  651.  the    United    States,   and   recognized 

Pennsylvania. — Loekhart  v.  Craig  by  that  paramount  law,  is  secured 

St.  Ey.  Co.,  139  Pa.  St.  419,  21  Atl.  by  that  instrument  to  each  citizen, 

26,  3  Am.  Elec.  Cas.  314.  and  does  not  depend  upon  the  uncer- 

Any    method    of    travel    may    be  tain  and  changeable  ground  of  mere 

adopted  by  individual  members   of  comity.    Eie  parte  Arehy,  9  Cal.  147. 
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One  of  the  developments  in  motor  vehicle  legislation  has  been 
the  appearance  of  a  movement  to  have  enacted  uniform  automo- 
bile laws  in  the  various  States.  Such  laws  would  greatly  facili- 
tate interstate  touring  and  commercial  travel,  but  it  seems  hardly 
possible  to  have  many  States  enact  the  same  kind  of  a  motor 
vehicle  law  since  conditions  are  different  in  the  different  jurisdic- 
tions. Moreover,  the  registration  or  license  fees  adequate  for 
one  State  would  under  certain  conditions,  due  to  the  number  of 
automobiles  and  the  location  of  the  State,  be  insufficient  for 
another  State.  Precise  uniformity  in  automobile  legislation 
throughout  the  United  States  does  not,  however,  at  the  present 
time  seem  reasonably  probable. 

Sec.  27.  Tendencies  in  judicial  decisions. 

That  the  courts  reflect  public  sentiment  is,  well-known.  This 
is  as  it  should  be,  provided  no  positive  rule  of  law  is  warped  or 
violated,  since  public  sentiment  is  most  always  right.  However, 
the  courts  should  not  blind  their  eyes  to  reason,  and,  merely  be- 
cause there  happens  to  be  some  local  and  temporary  public  agita- 
tion concerning  the  automobile  due  to  an  automobile  collision, 
for  example,  manifest  the  slightest  prejudice,  against  the  automo- 
bilist.  All  the  courts  of  the  United  States  before  whom  the 
question  as  to  whether  the  automobile  is  an  agency  dangerous 
per  se,  have  emphatically  held  that  it  is  not  per  se  dangerous. 
The  Appellate  Division  of  the  Supreme  Court  of  New  York  has 
declared  that  the  automobile  is  no  more  dangerous  per  se  than  a 
carriage.  The  sound  judicial  tendency  has  been  to  enlarge  the 
motorist's  rights  consistent  with  the  safety  of  the  public.^ 

In  this  case  the  court  asks,  "is  not  162.)     The  following  cases  are  cited 

this  right  of  transit  across  the  ter-  by  the  court :    Lydia  v.  Eankin,  2  A. 

ritory  of •  a  sister  State  one  of  the  K.    Marsh.    (Ky.)    820;    Willard    v. 

necessary  incidents  of  the  purposes  People,  4  Seam.   (JO..)  461;  Julia  v. 

and  ends  for  which  the  federal  gov-  McKinney,   3   Mo.   272. 

eminent  was  created?"     (See  page  7.  See  $5  29,  30,  herein. 
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CHAPTER  III. 

NATITEE  AND  STATUS  OF  AUTOMOBILE. 

Sec.  28.  Automobile  not  a  machine  only. 

29.  Automobile  not  a  dangerous  machine. 

30.  Not  dangerous  per  se. 

31.  Adverse  judicial  statements. 

32.  How  is  the  automobilist  considered  by  the  courtsf 

33.  Motive  power  as  affecting  status. 

34.  Automobiles  and  horse  vehicles  compared. 

35.  Advantages  over  animal-drawn  vehicles. 

36.  Tendency  to  frighten  horses. 

37.  Judicial  notice  of  characteristics. 

38.  Classification  of  automobiles. 

39.  Automobiles  as  carriers. 

Sec.  28.  Automobile  not  a  machine  only. 

The  automobile  is  something  more  than  a  mere  machine.  The 
mechanical  part  of  the  motor  vehicle  is  only  a  substitute  for  ani- 
mal power.  Aside  from  its  novel  method  of  propulsion  and 
guidance,  the  automobile  is  not  substantially  different  from  any 
other  ordinary  vehicle  which  travels  on  the  public  ways.  How- 
ever, it  possesses  many  characteristics  which  take  it  out  of  the 
category  of  the  older  means  of  transportation,  as  will  be  seen 
later  on.  As  has  been  said  before,  it  is  a  carriage,  and  a  ve- 
hicle, and  not  only  is  it  a  most  efficient  means  of  transportation, 
but  it  constitutes  a  most  useful  mode  of  road  traveling  either  for 
pleasure  or  profit.  It  is  hardly  necessary  to  mention  that  an  auto- 
mobile is  personal  property,  and  the  fact  that  it  is  property, 
affords  to  the  owner  the  protection  of  constitutional  provisions, 
both  State  and  Federal,  relating  to  taxation  and  interstate  tran- 
sit.^ 

1.  Not    a   machine    merely.  —  See      Mass.  53,  72  N.  K  336. 
Baker   v.    City   of   Fall    Eiver,    187  Not  a  work  of  art.  —  The  nature 
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Sec.  29.  Automobile  not  a  dangerous  machine. 

It  is  believed  to  be  a  common  opinion  among  many  that  the 
automobile  constitutes  a  dangerous  machine,  and  that  the  oper- 
ation of  the  motor  vehicle  on  the  public  thoroughfares  is  neces- 
sarily hazardous.  This  is  a  mistaken  view.  The  motor  carriage 
is  not  to  be  classed  with  railroads,  which,  owing  to  their  peculiar 
and  dangerous  character,  are  subject  to  legislation  imposing  many 
obligations  on  them  which  attach  to  no  others.^ 

Certainly  a  motor  vehicle  is  not  a  machine  of  danger  when  con- 
trolled by  an  intelligent,  prudent  driver.  The  hazard  in  many 
cases  to  which  the  safety  of  the  public  may  be  exposed,  results 
from  the  personal  part  played  in  motoring,  rather  than  from 
the  nature  of  the  vehicle.' 


of  an  automobile  was  considered  in 
the  case  of  Walker  v.  Grout  Bros. 
Automobile  Co.,  124  Mo.  App.  628, 
102  S.  W.  25,  and  the  court  says: 

"  An  automobile  is  not  a  work  of 
art,  nor  a  machine  about  which  there 
can  be  any  very  peculiar  fancy  or 
taste,  but  it  is  not  a  common,  gross 
thing,  like  a  road  wagon  or  an  ox 
cart." 

The  decision  in  this  case  had  to  do 
with  the  rights  of  a  purchaser  of  an 
automobile,  where  the  manufacturer 
agreed  that  the  automobile  would 
be  "  satisfactory  "  to  the  purchaser. 
The  court  held  that  in  case  the  pur- 
chaser is  dissatisfied  under  such  an 
agreement,  the  machine  may  be  re- 
turned and  the  price  recovered  back, 
no  matter  if  the  purchaser's  dissat- 
isfaction is  unreasonable  or  ground- 
less. 

The  right  of  transit  through  each 
State  with  every  species  of  property 
known '  to  the  Constitution  of  the 
United  Sates,  and  recognized  by  that 
paramount  law,  is  secured  by  that 
instrument  to  each  citizen,  and  does 
not  depend  upon  the  uncertain  and 


changeable  ground  of  mere  comity. 
Ex  parte  Arehy,  9  Cal.  147. 

The  following  eases  are  cited  by 
the  court :  Lydia  v.  Eankin,  2  A.  K. 
Marsh.  (Ky.)  820;  Willard  v. 
People,  4  Scam.  (111.)  461;  Julia  v. 
McKinney,  3  Mo.  272. 

The  principal  case  cited  here  is  in 
line  with  the  decision  in  Craudall  v. 
Nevada,  6  Wall.  (U.  S.)  35,  18  L.  Ed. 
745.  The  bearing  which  these  deci- 
sions have  on  the  right  of  the  Fed- 
eral Government  to  regulate  inter- 
state automobile  travel  is  of  the  ut- 
most importance.  Interstate  transit 
can  no  more  be  taxed  than  inter- 
state commerce. 

2.  Railroad  legislation.  —  Jones  v. 
Hoge^  47  Wash.  663,  92  Pac.  433, 
125  Am.  St.  Eep.  915,  14  L.  E.  A. 
(N.  S.)  216;  Baldwin  on  American 
Eailroad  Law,  p.  217. 

Automobile  is  not  a  nuisance. — 
Gaskins  v.  Hancock,  156  N.  C.  56,  72 
N.  E.  80. 

Motor  car  is  not  an  outlaw,. — 
Marshall  v.  Gowans,  20  Ont.  W.  E. 
37,  42,  3  Ont.  W.  N.  69. 

3.  Lewis  V.  Amorous,  3  Ga.  App. 
50,  59  S.  E.  338. 
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'  So  it  is  declared  not  to  be  an  agency  so  dangerous  as  to  render 
the  owner  liable  for  injuries  to  travelers  on  the  highway  inflicted 
thereby  while  being  driven  by  another,  irrespective  of  the  rela- 
tion of  master  and  servant  or  agency  as  between  the  driver  and 
the  owner.* 

So  in  the  case  of  ah  owner  of  automobiles  for  hire  it  is  held 
that  such  a  vehicle  is  not  of  itself  so  dangerous  as  to  require  the 
owner,  before  entrusting  another  with  its  custody,  to  test  and 
ascertain  the  competency  and  skill  of  the  customer.  When  the  car 
is  not  defective  so  as  to  render  it  incapable  of  control  or  a  source 
of  special  danger  a  situation  similar  to  that  presented  where  a 
livery-stable  keeper  who  wilfully  lets  for  hire  an  animal  he  knows 
to  be  vicious  and  dangerous,  does  not  exist.  The  situation  rather 
is  similar  to  that  of  one  who  hires  a  horse  or  team  and  the  same 
rule  of  liability  applies  in  the  case  of  an  injury  caused  by  negli- 
gence either  in  the  care  or  managemnet  of  either  instrumental- 
ity.^ 


4.  Birch  v.  Abercrombie,  74  "Wash. 
486,  133  Pac.  1020,  135  Pac.  821, 
citing  Jones  v.  Hoge,  47  Wash.  663, 
92  Pac.  433,  125  Am.  St.  Bep.  915, 
14  L.  E.  A.  (N.  S.)  216.  See  also 
Tyler  v.  Stephan's  Adm'r,  163  Ky. 
770,  174  S.  W.  790,  wherein  Clay,  C. 
said :  "  The  rule  of  law  applicable 
to  the  care  and  protection  of  dan- 
gerous instrumentalities  does  not  ap- 
ply. That  rule  requires  the  master 
to  exercise  a  proper  degree  of  care 
to  guard,  control  and  protect  dan- 
gerous instrumentalities  owned  or 
operated  by  him  and  to  respond  in 
damages  for  an  injury  incurred  by 
reason  of  the  improper  use  of  such 
an  instrumentality  by  a  servant 
though  not  then  engaged  in  the  per- 
formance of  his  duties.  The  prin- 
ciple on  which  liability  is  founded 
in  such  cases  is  the  failure  of  the 
master  properly  to  keep  within  his 


control  such  dangerous  agencies. 
Manifestly,  an  automobile  which  be- 
comes dangerous  only  when  negli- 
gently operated  cannot  properly  be 
placed  in  the  same  category  with 
locomotives,  dynamite,  and  ferocious 
animals.  Consequently  the  courts 
have  generally  rejected  this  ground 
of  liability." 

5.  Neubrand  v.  Kraft,  (Iowa), 
151  N.  W.  455,  457,  Judge  Weaver  , 
said  in  this  case :  "  It  is  next  said 
that  an  automobile  is  of  such  char- 
acter that  while,  perhaps,  not  per  se 
a  dangerous  instrument,  it  may 
easily  become  such,  and  the  owner  is 
therefore  bound  to  the  exercise  of 
greater  care  than  would  be  required 
were  there  less  danger  in  its 
operation.  There  is  more  or  less 
danger  in  the  use  of  vehicles  of  any 
kind.  The  motor  cycle,  the  bicycle, 
the   stage   coach,   the   ordinary  car- 
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It  is  evident,  therefore,  that  it  is  generally  the  manner  of 
driving  the  vehicle,  and  that  alone,  which  threatens  the  safety  of 
the  public.  The  ability  immediately  to  stop,  its  quick  response 
to  guidance,  its  unconfined  sphere  of  action,  would  seem  to 
make  the  automobile  one  of  the  least  dangerous  of  conveyances.* 


riage  drawn  by  horses,  all  have  their 
possibilities  of  peril,  and  there  is 
room  for  difference  of  opinion  con- 
cerning the  various  degrees  of  dan- 
ger to  be  apprehended  therefrom. 
The  great  body  of  those  who  use  the 
various  instrumentalities  of  travel 
are  persons  of  ordinary  prudence, 
while  the  incompetent  or  negligent 
is  the  exception.  The  fact  that  here 
and  there  a  driver  carelessly  or 
recklessly  converts  his  vehicle  into 
an  engine  of  injury  or  destruction 
to  others  is  not  a  sof&cient  reason 
for  requiring  the  owner  of  such 
vehicles  for  hire  to  test  and  ascer- 
tain the  competency  and  skill  of 
every  customer  before  intrusting 
him  with  the  custody  of  a  car. 

Nor  is  there  any  likeness,  as  coun- 
sel seems  to  think,  between  this 
case  and  that  of  the  livery  stable 
keeper  who  willfully  lets  for  hire 
an  animal  he  knows  to  be  vicious 
or  dangerous.  If  the  car  in  this 
case  was  defective  in  some  respect 
which  rendered  it  incapable  of  con- 
trol or  made  it  a  source  of  special 
danger,  and  defendants  had  allowed 
it  to  go  out  in  that  condition  and 
thereby  plaintiff  had  been  injured,  a 
very  different  question  would  be 
presented.  But  so  far  as  shown  the 
car  was  in  perfect  condition,  and 
the  sole  cause  of  plaintiff's  injury 
was  the  carelessness  or  forgetfulness 
of  Kraft  who,  in  an  emergency, 
threw  a  lever  the  wrong  way,  there- 
by causing  a  sudden  acceleration  of 
3 


speed  instead  of  checking  it  as  he 
intended.  Had  he  been  driving  a 
hired  team  and  in  some  way  had 
heedlessly  got  the  reins  crossed  in 
his  hands,  thereby  running  over  and 
injuring  the  plaintiff,  counsel  would 
hardly  advise  his  client  that  the 
owner  of  the  outfit  was  liable  in 
damages  for  the  hirer's  negligence. 
The  fact  that  the  vehicle  in  this 
case  happens  to  have  been  an  auto 
car  instead  of  a  horse  and  buggy 
or  a  coach  and  four  calls  for  the 
application  of  no  different  rule." 

6.  Dangerous  characteristics.  — 
,MeIntyre  v.  Orner,  166  Ind.  57,  76 
N.  E.  750,  4  L.  E.  A.  (N.  S.)  1130, 
117  Am.  St.  Rep.  359,  8  Ann.  Gas. 
1087.  See  Yale  Law  Journal,  Dec. 
1905. 

"  The  danger  of  rapidly  moving 
machinery  calls  for  the  exercise  of 
care  on  the  part  of  its  owner  to 
avoid  damage  to  persons  lawfully 
near  it.  .  .  .  To  the  person  injured, 
however,  such  machinery  is  sugges- 
tive of  danger,  and  he  must  exercise 
remarkable  care  accordingly.  And 
disregard  of  such  danger  ...  is 
contributory  negligence  sufficient  to 
bar  recovery.  2  Jaggard  on  Torts 
862,  863. 

A  motor  car,  Uke  a  carriage  and 
pair,  is  in  itself  harmless  enough; 
but  if  the  carriage  is  driven  in  a 
crowded  thoroughfare  at  the  utmost 
speed  that  can  be  got  out  of  the  two 
horses,  it  becomes  to  all  intents  as 
dangerous   a   vehicle,   and   as   much 
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A  different  situation,  however,  is  presented  in  the  case  of  an 
automobile  which,  by  reason  of  some  defect,  is  not  thus  subject 
to  the  control  and  guidance  of  the  driver  and  of  which  defect 
he  or  the  owner  for  whom  he  is  acting  in  operating  the  machine 
has  knowledge.  So  where  a  car  was  in  such  a  condition  that  it 
ran  at  full  speed,  which  it  was  impossible  to  lessen  or  regulate, 
it  was  held  that  it  was  a  dangerous  instrumentality  when  operated 
upon  a  highway  which  other  parties  were  using.'' 


an  instrument  of  terror,  as  a  motor 
car  would  be  when  driven  without 
any  consideration  or  regard  for  the 
safety  of  the  persons  in  the  thor- 
oughfare. The  gravamen  of  the  in- 
dictment against  motorists  as  a  class 
is  that  a  large  proportion  of  the  in- 
dividuals composing  that  class  habit- 
ually drive  their  motor  ears,  whether 
intentionally  or  inadvertently,  with 
a  total  disregard  for  the  safety  or 
comfort  of  other  persons  using  the 
road.  That  such  an  evil  exists  and 
that  active  means  should  be  taken 
to  secure  its  immediate  diminution 
or  suppression  cannot  be  denied. 
The  proper  adjustment  of  the  re- 
spective rights  of  persons  owning 
and  traveling  in  motor  ears  and  of 
persons  lawfully  using  the  highways 
and  public  roads  is  the  serious  prob- 
lem calling  for  solution.  These  two 
sections  of  the  public  each  have 
definite  legal  rights,  though  there 
seems  to  be  as  yet  a  very  indefinite 
conception  of  the  nature  of  such 
rights.  The  Justice  of  the  Peace, 
vol.  LXIX.,  No.  39,  p.  458. 

"  A  car  with  a  defective  brake  is 
not  such  an  immediately  dangerous 
instrument  as  to  render  a  railroad 
company  liable  to  any  one  injured 
thereby,  in  the  absence  of  contract, 
or  other  relation."  2  Jaggard  on 
Torts  859. 


A  bicycle  is  in  itself  an  innocent 
vehicle.  It  is  entitled  to  the  rights 
of  the  road  (but  not  of  the  side- 
walk) equally  with  a  carriage  or 
other  vehicle ;  and,  if  it  is  going  at 
such  a  rate  of  speed  as  to  frighten 
horses,  there  is  liability  on  the  part 
of  the  rider  only  when  his  want  of 
care  can  be  shown.  Carriages  and 
other  vehicles  drawn  by  horses  be- 
come dangerous  because  of  the  mo- 
tion given  to  them,  and  because  of 
the  tendency  of  horses  to  run  away 
and  otherwise  do  damage.  2  Jag- 
gard on  Torts  859. 

No  more  dangerous  than  horse  and 
carriage.  —  Cunningham  v.  Castle, 
127  App.  Div.  (N.  T.)  580,  111  N. 
T.  8upp.  1057. 

7.  Texas  Co.  p.  Veloz,  (Tex.  Civ. 
App.),  162 'S.  W.  377,  378,  Judge 
Higgins  said  in  this  case :  "  The 
mere  fact  that  an  automobile  is  in 
a  bad  state  of  repair,  certainly  does 
not  render  it  a  dangerous  instrumen- 
tality, but  this  was  not  the  ease 
made  by  the  petition.  The  petiUon 
in  addition  to  averring  that  the  car 
was  in  a  bad  state  of  repair,  averred 
that  this  condition  rendered  it  un- 
manageable and  uncontrollable  and 
caused  the  same  to  run  at  a  rapid 
and  excessive  rate  of  speed,  and  it 
occurs  to  us  that  a  ear  in  such  a 
condition  that  its  speed  cannot  be 
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Sec.  30.  Not  dangerous  per  se. 

That  the  courts  have  refused  to  stamp  the  automobile  as  an 
inherently  dangerous  machine,  should  be  stated  at  the  outset.  To 
use  legal  phraseology,  the  motor  vehicle  is  not  considered  in  law 
as  dangerous  per  se.  The  fact  that  it  has  been  judicially  estab- 
lished that  the  automobile  is  not  inherent  dangerous,  is  of  the 
greatest  importance  to  automobilists  and  the  automobile  in- 
dustry of  the  United  States,  since  a  limit  has  now  been  placed 
upon  the  character  of  motor  vehicle  legislation  which  may  consti- 
tutionally be  enacted. 

The  Court  of  Appeals  of  Georgia  ®  says,  concerning  the  dan- 
gerous character  of  automobiles :  "  It  is  insisted  in  the  argument 
that  automobiles  are  to  be  classed  with  ferocious  animals,  and 
that  the  law  relating  to  the  duty  of  the  owners  of  such  animals 
is  to  be  applied.  It  is  not  the  ferocity  of  the  automobile  that  is 
to  be  feared,  but  the  ferocity  of  those  who  drive  them.  Until 
human  agency  interferes  they  are  usually  harmless.  While  by 
reason  of  the  rate  of  pay  allotted  to  the  judges  of  this  State,  few, 
if  any,  have  ever  owned  one  of  these  machines,  yet  some  of  them 
have  occasionally  ridden  in  them,  thereby  acquiring  some  knowl- 
edge of  them;  and  we  have,  therefore,  found  out  that  there  are 
times  when  these  machines  not  only  lack  ferocity,  but  assume 
such  an  indisposition  to  go  that  it  taxes  the  limit  of  human  in- 
genuity to  make  them  move  at  all.  They  are  not  to  be  classed 
with  bad  dogs,  vicious  bulls,  evil-disposed  mules,  and  the  like." 

The  Supreme  Court  of  Washington  ^  says,  concerning  the 
automobile's  legal  status :  "  We  do  not  believe  that  the  automo- 
bile can  be  placed  in  the  same  category  as  locomotives,  gunpow- 
der, dynamite,  and  similarly  dangerous  machines  and  agencies. 
It  is  true  that  the  operation  of  these  machines  is  attended  with 
some  dangers  not  common  to  the  use  of  ordinary  vehicles,  and 

regulated  and  its  course   controlled  count  in  the  petition,   we   overrule 

is  one  of  the  most  dangerous  instru-  the  first  assignment." 

mentalities    that    could    be    placed  8.  Lewis  v.  Amorous,  3  Ga.  App. 

upon  the  public  highway.     This  be-  50,  59  S.  E.  338. 

ing   the   case   made   by   the   second  9.  Jones  v.  Hoge,  47  Wash.  663,  92 
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we  believe,  and  have  already  held,  that  those  who  operate  these 
machines  must  be  held  to  that  degree  of  care  which  is  commen- 
surate with  the  dangers  naturally  incident  to  their  use." 

The  courts  of  the  various  States  of  the  United  States  have 
been  very  free  in  discussing  the  motor  car's  position  in  the  law, 
but  the  two  cases  aboye  quoted  are  among  the  leading  and  most 
important  of  all  the  legal  decisions  concerning  the  automobile  or 
its  operation.  Another  leading  case  is  that  of  Cunningham  v. 
Castle,  decided  by  the  Appellate  Division  of  the  Supreme  Court 
of  New  York,^"  which  held  that  the  automobile  is  not  a  dangerous 
device.  It  is  an  ordinary  vehicle  of  pleasure  and  business.  It  is 
no  more  dangerous  than  a  team  of  horses  and  a  carriage,  or  a 
gun,  or  a  sailboat,  or  a  motor  launch.  And  a  similiar  view  is 
expressed  by  the  court  in  a  later  case  in  New  York}^ 

And  in  a  somewhat  recent  case  in  Wisconsin  it  is  decided  that 
an  automobile  is  not  inherently  or  per  se  a  dangerous  machine  so 
as  to  render  its  owner  liable  on  that  ground  alone  for  injuries 
resulting  from  its  use.^^ 

In  this  connection  the  court  said :  "  We  discover  nothing  in  the 
construction,  operation  and  use  of  the  automobile  requiring  that 
it  be  placed  in  the  category  with  the  locomotive,  ferocious  ani- 
mals, djmamite  and  other  dangerous  contrivances  and  agencies. 
When  properly  handled  and  used  automobiles  are  as  readily  and 
effectually  regulated  and  controlled  as  other  vehicles  in  common 
use,  and  when  so  used  they  are  reasonably  free  from  danger. 
The  dangers  incident  to  their  use  as  motor  vehicles  are  commonly 
the  result  of  the  negligent  and  reckless  conduct  of  those  in  charge 
of  and  operating  them,  and  do  not  inhere  in  the  construction  and 
use  of  the  vehicles.  It  is  well-known  that  they  are  being  devoted 
to  and  used  for  the  purposes  of  traffic  and  as  conveyances  for  the 
pleasure  and  convenience  of  all  classes  of  persons  and  without 
menace  to  the  safety  of  those  using  them  or  to  others  upon  the 

Pae.  433,  14  L.  B.  A.    (N.  S.)   216,  11.  Vincent  v.  Seymour,  131  App. 

125  Am.  St.  Eep.  915.  Div.    (N.  T.)   200,   115  N.  Y.  Supp. 

10.  127  App.  Div.  (N.  T.)  580,  111  600. 

N.  Y.  Supp.  1057.  12.  Steffen    v.    McNaughton,    142 
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same  highway  when  they  are  operated  with  reasonable  care. 
The  defendant  cannot,  therefore,  be  held  liable  upon  the  ground 
that  the  automobile  is  a  dangerous  contrivance."  ^* 

Again,  in  the  case  of  Mclntyre  v.  Orner,^*  the  Supreme  Court 
of  Indiana  says :  "  There  is  nothing  dangerous  in  the  use  of  an 
automobile  when  managed  by  an  intelligent  and  prudent  driver. 
Its  guidance,  its  speed,  and  its  noise  are  all  subject  to  quick  and 
easy  regulation,  and  under  the  control  of  a  competent  and  con- 
siderate manager  it  is  as  harmless,  or  may  soon  become  as  harm- 
less, on  the  road,  as  other  vehicles  in  common  use.  It  is  the  man- 
ner of  driving  an  automobile  on  the  highway,  too  often  indulged 
in  by  thoughtless  pleasure  seekers  and  for  the  exploitation  of  a 
machine,  that  constitutes  a  menace  to  public  safety." 

And  in  a  case  in  New  Hampshire  it  is  said :  "  There  is  noth- 
ing inherently  dangerous  in  an  automobile,  any  more  than  about 
an  axe.  Both  are  harmless  so  long  as  no  one  attempts  to  use 
them,  and  both  are  likely  to  injure  those  who  come  in  contact 
with  them  when  they  are  used  for  the  purpose  for  which  they 
were  intended."  ^® 

These  views  are  also  endorsed  in  other  later  decisions,^®  so 
that  the  status  of  the  automobile  as  a  machine  which  is  not  dan- 
,gerous  per  se  may  be  regarded  as  settled. 

Sec.  31.  Adverse  judicial  statements. 

Adverse  judicial  statements  made  by.  the  courts  apparently 

Wis.   49,  124  N.  W.  1016,  26  L.   E.  Georgia.  —  Fielder    v.     Davidson, 

A.   (N.  S.)  382,  19  Ann.  Cas.  1227.  139  Ga.  509,  77  S.  E.  618. 

13.  Per  Siebecker,  J.  Kentucky. — Tyler      v.      Stephan's 

14.  166  Ind.  57,  76  N.  E.  750,  4  Adm'r,  163  Ky.  770,  174  S.  "W.  790. 
L.  R.  A.  (N.  S.)  1130,  117  Am.  St.  Miehiffan.  —  Hartley  u  Miller,  165 
Eep.  359,  8  Ann.  Cas.  1087.  Mieh.  115,  130  N.  W.  336,  33  L.  E. 

15.  Danforth  v.  Fisher,  75  N.  H.  A.   (N.  S.)  81. 

Ill,  71  Atl.  535,  21  L.  E.  A.  (N.  8.)  New  Torfc.  —  Towers  v.  Errington, 

93,  139  Am.  St.  Eep.  670,  per  Young,  78  Misc.  B.   (N.  T.)   297,  138  N.  T. 

J.  Supp.  119. 

16.  Alabama.  —  Parker  v.  Wilson,  North  Caro ?ma.  —  Line ville -p.  Nis- 
179  Ala.  361,  60  So.  150,  42  L.  E.  A,  sen,  162  N.  C.  95,  77  S.  E.  1096. 
(N.  S.)    87.  Teiras.  — Texas  Co.  v.  Veloz,  (Tex. 

Civ.  App.),  162  S.  W.  377. 
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condemning  the  automobile  have  not  been  infrequent.  Thus, 
the  Supreme  Court  of  Illinois  has  held  that  it  is  a  matter  of 
common  knowledge  that  an  automobile  is  likely  to  frighten  horses. 
It  is  propelled  by  a  power  within  itself,  is  of  unusual  shape,  is 
capable  of  a  high  rate  of  speed,  and  produces  a  puffing  noise 
when  in  motion.  All  this  makes  such  a  horseless  vehicle  a 
source  of  danger  to  pedestrians  and  persons  traveling  on  the 
highway  in  vehicles  drawn  by  horses.^'' 

The  Supreme  Judicial  Court  of  Massachusetts  has  declared 
that  automobiles  are  capable  of  being  driven,  and  are  apt  to  be 
driven,  at  such  a  high  rate  of  speed,  and  when  not  properly 
driven  are  so  dangerous  as  to  make  some  regulation  necessary 
for  the  safety  of  other  persons  on  the  public  ways.^® 

Again,  in  a  case  in  Kentucky  it  is  said :  "  An  automobile  is 
nearly  as  deadly  as,  and  much  more  dangerous  than,  a  street  car 
or  even  a  railroad  car.  These  are  propelled  along  fixed  rails,  and 
all  that  the  traveling  public  has  to  do  to  be  safe  is  to  keep  off  the 
tracks ;  but  the  automobile,  with  nearly  as  much  weight  and  more 
rapidity,  can  be  turned  as  easily  as  can  an  individual,  and  for 

17.  Christy  v.  Elliott,  216  HI.  31,  pearance  is  frightful  to  most  horses 
1  L.  E.  A.  (N.  S.)  215,  74  N.  B.  that  are  unaccustomed  to  them.  The 
1035,  3  Ann.  Gas.  487,  108  Am.  St.  use  of  them  introduces  a  new  ele- 
Eep.   196.  ment  of  danger  to  ordinary  travelers 

See  also  chapter  X.,  et  seq.,  herein  on  the  highways,  as  well  as  to  those 

as  to  frightening  horses.  riding  in  the  automobiles.     In  order 

18.  Supreme  Judicial  Court  of  to  protect  the  public  great  care 
Massachusetts.  —  Commonwealth  v.  should  be  exercised  in  the  use  of 
Boyd,  188  Mass.  79,  74  N.  E.  255.  them.     Statutory  regulation  of  their 

In  Commonwealth  v.  Kingsbury,  speed  while  running  on  the  high- 
199  Mass.  542,  85  N.  E.  848,  the  Su-  ways  are  reasonable  and  proper  for 
preme  Judicial  Court  of  Massachu-  the  promotion  of  the  safety  of  the 
setts  in  holding  that  the  regulation  public.  It  is  the  duty  of  the  legisla- 
of  the  use  of  automobiles  on  particu-  ture,  in  the  exercise  of  the  .  police 
lar  roads,  even  to  their  complete  ex-  power,  to  consider  the  risks  that 
elusion  therefrom,  is  within  the  po-  arise  from  the  use  of  inventions  ap- 
lice  power,  with  a  view  to  the  safety  plying  the  forces  of  nature  in  pro- 
of the  public,  says :  viously  unknown  ways.    The  general 

"  Automobiles     are     vehicles     of  principle    is    too    familiar    to    need 

great   speed   and  power   whose    ap-  discussion.     It  has  been  applied  to 
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this  reason  is  far  more  dangerous  to  the  travehng  public  than 
either  the  street  car  or  the  railway  train."  ^^ 

Notwithstanding  these  and  similar  judicial  utterances,  it  is 
particularly  noticeable  that  up  to  the  present  time  no  court  had 
stated  or  decided  that  the  automobile  itself  is  a  dangerous  vehicle 
either  to  the  occupants  or  to  the  public.  Whatever  language  the 
courts  have  used,  which  apparently  condemns  motoring,  has  been 
directed  against  the  careless  chauffeur  or  operator  and  not  against 
the  motor  car.  The  foreging  statements  may  be  subject  to  slight 
modification  for  the  reason  that  is  stated  in  an  Ohio  case  that 
the  automobile  is  more  dangerous  than  the  street  car,  because  the 
latter,  being  confined  to  tracks,  can  more  easily  be  avoided  in  case 
of  a  threatened  injury.  In  this  case  the  operator  of  an  auto- 
mobile was  arrested,  tried,  and  fined  $25  and  costs  by  the  police 
court  of  the  city  of  Columbus,  Ohio,  for  running  his  automobile 
at  an  unlawful  speed  within  the  city  limits,  in  violation  of  an 
ordinance  of  the  city  of  Columbus,  which  prohibited  a  speed  in 
excess  of  seven  miles  an  hour.  The  motorist  contended  that  the 
law  was  partial  and  discriminated  against  automobiles,  because 
another  ordinance  allowed  street  cars  to  run  at  a  greater  rate. 
The  court  held,  however,  that  such  a  discrimination  was  proper, 
because  street  cars  are  confined  to  their  tracks  and  can  easily  be 
avoided,  whereas  automobiles  have  no  certain  course,  and  on  that 
account  are  much  more  dangerous  to  the  pedestrian.^" 

Sec.  32.  How  is  the  automobilist  considered  by  the  courts? 

How  is  the  automobilist  considered  by  the  courts?  it  may  be 
asked.  Is  he  to  be  looked  upon  invariably  as  a  speed  maniac?  , 
A  violator  of  the  rights  of  the  people  on  the  public  highways? 
After  being  convicted  of  speeding,  a  criminal  ?  As  between  the 
inanimate  chattel,  the  automobile,  and  the  automobilist,  the  latter 
constitutes  the  only  proper  subject  of  legal  regulation. 

automobiles  in  the   different   States  557n.     Per  Barker,  J. 

with  the  approval  of  the  courts."  20.  Automobile     more     dangerous 

19.  Weil  V.  Kreutzer,  134  Ky.  563,  than  street  car.  —  Chittenden  v.  Co- 

121  S.  W.  471,  24  L.  E.  A.    (N.  S.)  lumbus,  26  Ohio  Cir.  Ct.   531. 
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"  It  is  the  manner  of  driving  an  automobile  on  the  highway,, 
too  often  indulged  in  by  thoughtless  pleasure  seekers  and  for  the 
exploitation  of  a  machine,  that  constitutes  a  menace  to  public 
safety,"  says  the  Supreme  Court  of  Indiana.^^ 

"  Until  human  agency  intervenes  they  are  usually  harmless," 
says  the  Court  of  Appeals  of  Georgia.^^ 

So  in  another  case  in  Canada  it  is  said :  "  While  it  is  quite 
true  a  motor  is  not  an  outlaw,  it  must  also  be  borne  in  mind  that 
the  driver  is  not  the  lord  of  the  highway,  but  a  man  in  charge  of 
a  dangerous  thing,  and  so  called  upon  to  exercise  the  greatest 
care  in  its  operation."  ^^ 

Sec.  33.  Motive  power  as  affecting  status. 

There  is  no  vehicle  operated  in  the  public  streets  and  high- 
ways that  bears  much  similarity  to  the  automobile.  The  bicycle, 
it  is  true,  occupies  a  unique  position  when  compared  with  the 
older  vehicles,  but  the  motor  carriage  occupies  a  position  and 
status  of  its  own.  The  motor  car's  freedom  of  navigation,  speed, 
control,  power,  purposes,  and  the  existence  or  non-existence  of 
noise  in  running  necessarily  stamps  the  automobile  with  a  status 
different  from  that  attached  to  other  vehicles.  Especially  is  this 
true  in  reference  to  the  motive  power  and  its  application.  In 
animal-drawn  vehicles  the  power  is  from  the  front.  The  ve- 
hicle is  drawn.  In  automobiles  the  power  is  generally  applied 
from  the  carriage,  and  the  vehicle  is  in  fact  pushed  along.  This 
radical  difference  in  the  application  of  power  is  of  importance, 
and  may  be  controlling  in  legal  controversies  in  respect  to  the 
condition  of  highways  and  other  matters.  Recent  legislation  has 
given  the  automobile  a  status  of  its  own,  if  nothing  else  has. 

Sec.  34.  Automobiles  and  horse  vehicles  compared. 

In  Watts  V.  Stroudsburg  Passenger  Railway  Company,^*  the 

21.  Mclntyre    v.    Orner,    166    Ind.      50,  59  S.  E.  340. 

57,  76  N.  E.  750,  4  L.  E.  A.  (N.  S.)  23.  Fisher  v.  Murphy,  20  Ont.  W. 

1130,  117  Am.  St.  Eep.  359,  8  Ann.  E.  201,  3  Ont.  W.  N.  150.    Per  Hon. 

Cas.  1087.  Mr.  Justice  Middleton. 

22.  Lewis  v.  Amorous,  3  Ga.  App.  24.  34  Penn.  Co.  Ct.  Eep.  377. 
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Court  compares  automobiles  and  horse-drawn  vehicles  as  follows : 
The  use  and  operation  of  the  ordinary  vehicle  drawn  by  a  horse, 
or  horses,  has  been  known  for  so  many  years  that  every  man  is 
charged  with  knowledge  as  to  the  movement  of  such  and  the 
ordinary  speed,  and,  therefore,  a  horse  or  horses  and  wagon  hap- 
pening to  be  on  the  track  of  an  electric  railway,  the  motor  man 
on  an  electric  car  is  bound  by  the  knowledge  of  how  fast  the 
horse,  or  horses,  can,  or  will,  ordinarily  travel,  and  he  must 
operate  and  control  his  car  with  that  fact  taken  into  consider- 
ation. 

The  movement  of  an  automobile  has  no  such  certainty.  The 
movement  of  the  ordinary  horse  is  from  a  slow  walk  of  about 
2  miles  an  hour  to  a  trot  or  pace  of  probably  from  6  to  lo  miles 
an  hour,  the  latter  speed  very  rarely,  however,'  being  reached 
when  a  horse  is  traveling  between  the  tracks  of  an  electric  rail- 
way company. 

The  speed  or  movement  of  an  automobile  is  anywhere  from  a 
few  miles  an  hour  to  anywhere  between  12  and  30  or  more  miles 
an  hour.  It  is  within  common  experience  that  they  glide  off  and 
on  tracks,  run  behind  electric  cars  and  then  turn  off  the  track, 
run  around  the  cars  and  run  on  the  track  again  and  easily  keep 
ahead  of  a  car  moving  at  an  ordinary  speed,  and,  when  occasion 
requires,  they  easily  move  at  a  rate  of  speed  which  the  trolley 
does  not  often  obtain. 

The  ordinary  man  knows  that  it  is  not  easy  for  a  person  to 
get  out  of  an  electric  railway  track  with  a  horse  and  wagon,  nor 
can  it  be  accomplished,  ordinarily,  quickly.  The  horse  cannot 
move  fast  over  the  tracks,  and  the  wheels  of  the  wagon  are  apt  to 
slide;  and  it  is  also  within  the  common  knowledge  of  people  liv- 
ing in  communities  where  automobiles  are  used  that  they  can 
easily  turn  in  and  out  of  electric  railway  tracks  and  do  it  quickly. 

Sec.  35.  Advantages  over  animal-drawn  vehicles. 

The  advantages  of  the  automobile  over  animal-drawn  vehicles 
are  too  numerous  to  mention  in  a  work  of  this  nature.  How- 
ever, there  are  one  or  two  advantageous  points  in  the  motor  ve- 
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hide's  favor  which  should  be  mentioned.  We  have  seen  that 
there  is  an  alleged  element  of  danger  in  the  operation  of  the 
horseless  carriage.  Aside  from  this,  however,  every  other  char- 
acteristic of  the  automobile  is  decidedly  in  its  favor.  It  leaves 
no  filth  in  the  streets.  It  is  the  most  sanitary  vehicle  that  travels 
on  the  public  ways.  There  certainly  can  never  be  any  police 
regulation  of  the  motor  car's  operation  on  account  of  filth,  ex- 
cepting the  regulation  of  the  emission  of  smoke.  Automobiles 
occupy  less  space  on  the  streets  and  highways  than  horse-drawn 
vehicles.  The  superiority  of  the  automobile  in  these  matters 
needs  no  further  discussion  to  be  convincing. 

Sec.  36.  Tendency  to  frighten  horses. 

That  the  automobile  has  a  tendency  to  frighten  horses  unac- 
customed to  its  appearance  must  be  conceded.  This  has  been 
one  of  the  worst  obstacles  to  motoring  and  driving,  and  has  been 
the  cause  of  much  litigation.  However,  horses  are  fast  being 
educated  to  the  sight  of  the  automobile,  and  when  horses  gener- 
ally are  no  longer  frightened  at  its  appearance  the  legislative 
regulation  concerning  the  meeting  of  horses  and  automobiles  on 
the  road  will  be  no  longer  needed  and  without  reason.  As  said 
by  the  Supreme  Court  of  California:  "Of  course,  if  the  use  of 
automobiles  gradually  becomes  more  common,  there  may  come 
a  time  when  an  ordinance  like  the  one  here  in  question  [the  or- 
dinance prohibited  motoring  at  night  on  country  roads]  would 
be  unreasonable.  As  country  horses  are  frequently  driven  into 
cities  and  towns,  many  of  them  will  gradually  become  accus- 
tomed to  the  sight  of  automobiles,  and  the  danger  of  their  use 
on  country  roads  will  be  less."  ^^ 

In  connection  with  this  subject  it  is  of  interest  to  note  what 
has  been  said  by  the  Appellate  Division  of  the  Supreme  Court  of 
New  York:  "  Since  the  automobile  has  come  into  use  upon  our 
streets  and  highways  these  accidents  [resulting  from  frightening 
horses]  have  been  common,  and  actions  to  recover  damages  re- 

25.  Frightening  horses.  —  Ex  parte         See  also  Chapter  X.,  et  seq.,  here- 
Berry,  147  Cal.  523,  82  Pae.  44.  in  as  to  frightening  horses. 
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suiting  therefrom  have  been  frequent.  These  machines  may  be 
used  on  the  public  highways,  but  horses  will  also  continue  to  be 
used  for  a  time  at  least.  Both  may  be  equally  used  as  motive 
power  in  public  travel.  Some  horses  are  frightened  when  they 
meet  these  machines,  and  it  is  the  duty  of  persons  running  the 
machines  to  exercise  reasonable  care  to  avoid  accident  when 
horses  become  frightened.  It  is  not  pleasant  to  be  obliged  to  slow 
down  these  rapid-running  machines  to  accommodate  persons 
driving  or  riding  slow  country  horses  that  do  not  readily  become 
accustomed  to  the  innovation.  It  is  more  agreeable  to  send  the 
machine  along,  and  let  the  horse  get  on  as  best  he  may,  but  it  is 
well  to  understand,  if  this  course  is  adopted  and  accident  and 
injury  result,  that  the  automobile  owner  may  be  called  upon  to 
respond  in  damages  for  such  injuries."  ^^ 

Sec.  37.  Judicial  notice  of   characteristics. 

The  court  will  take  judicial  notice  that  automobiles  may  be 
driven  at  a  high  rate  of  speed.^'^ 

Under  a  statutory  provision  requiring  courts  to  take  judicial 
notice  "  of  the  significance  of  all  English  words  and  phrases,"  a 
court  will  assume  judicial  knowledge  of  an  automobile,  its  char- 
acteristics, and  the  consequences  of  its  use.  As  said  by  the  Su- 
preme Court  of  California:  "  We  may  assume  ...  to  have 
what  is  common  and  correct  knowledge  about  an  automobile.  Its 
use  as  a  vehicle  for  traveling  is  comparatively  recent.  It  makes 
an  unusual  noise.  It  can  be,  and  usually  is,  made  to  go  on  com- 
mon roads  at  great  velocity  —  at  a  speed  many  times  greater  than 
that  of  ordinary  vehicles  hauled  by  animals;  and  beyond  doubt, 
it  is  highly  dangerous  when  used  on  country  roads,  putting  to 

26.  Kesponsibility  for  frightening  court  says,  "  We  may  take  judicial 
horses.  —  Murphy  v.  Wait,  102  App.  notice  that  many  of  these  automo- 
Div.  (N.  Y.)  121,  92  N.  T.  Supp.  biles  may  be  driven  at  a  speed  of  at 
253.  least  forty  miles   an  hour.     Driven 

27.  Judicial  notice.  —  People  v.  by  indifferent,  careless,  or  incompe- 
Sehneider,  139  Mich.  673,  12  Det.  L.  tent  operators,  these  vehicles  may 
N.  32,  69  L.  E.  A.  345,  103  N.  W.  be  a  menace  to  the  safety  of  the 
172,   5   Ann.   Cas.   790,  -wherein  the  public." 


44  The  Law  of  Automobiles. 

great  hazard  the  safety  and  lives  of  the  mass  of  the  people  who 
travel  on  such  roads  in  vehicles  drawn  by  horses."  ^* 

Sec.  38.  Classification  of  automobiles. 

Automobiles  have  been  divided  into  three  classes :  Heavy  om- 
nibuses or  cars  for  road  use  in  carrying  passengers  or  goods; 
pleasure  carriages  for  use  in  driving  on  the  streets  or  roads  in 
place  of  the  ordinary  horse  and  carriage;  bicycles,  tricycles,  or 
quadricycles  furnished  with  a  motor  to  relieve  the  rider  of  the 
work  of  operating  the  pedals  and  to  increase  speed.^® 

Sec.  39.  Automobiles  as  carriers. 

An  automobile  may  be  used  as  a  common  carrier,  a  private 
carrier,  or  a  personal  private  conveyance.  Public  motor  vehicles, 
such  as  sight-seeing  cars,  taxicabs,  and  others  which  are  em- 
ployed in  carrying  all  persons  applying  for  transportation,  come 
within  the  definition  that  a  common  carrier  of  passengers  is  one 
who  undertakes  for  hire  to  carry  all  persons  who  may  apply  for 
passage.  ^*' 

But  to  constitute  one  a  common  carrier  it  is  necessary  that  he 
should  hold  himself  out  as  one.  A  carrier  of  passengers  who 
undertakes  to  carry  all  persons  who  apply  to  him  for  transporta- 
tion is  engaged  in  a  public  employment,  and  is  a  public  or  com- 
mon carrier  of  passengers.  "  A  common  carrier  of  passengers," 
says  Judge  Thompson,  "  is  one  who  undertakes  for  hire  to  carry 
all  persons  indefinitely  who  may  apply  for  passage." 

In  a  case  in  Massachusetts  where  an  action  was  brought  to 
recover  for  an  iiijury  to  one  while  a  passenger  of  a  sight-seeing 
automobile  carrying  about  twenty-five  persons,  it  appeared  that 
the  owner  had  a  regular  stand  from  which  the  automobile  started 

28,  What  the  courts  know  about  30.  Common  carriers. — Gillingham 
automobiles.  —  Eai  parte  Berry,  147  v.  Ohio  River  E.  Co.,  35  W.  Va.  588, 
Cal.  523,  82  Pae.  44.  14  8.   E.   243,   14  L.   E.   A.   798,   29 

29.  Classification  of  automobiles.  Am.  St.  Eep.  827.  See  the  chapter 
—  Encyc.  Brit.  vol.  25,  p.  803.  concerning     taxicabs,     jitneys     and 

public  automobiles  generally. 
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and  that  the  business  was  publicly  advertised  by  the  placing  of 
tickets  for  the  trips  for  sale  at  different  places  in  the  city.  As  to 
the  questions  of  the  degree  of  care  required  and  whether  such 
owner  was  a  common  carrier,  the  court  said :  "  It  is  apparent 
that  this  business  much  more  resembled  a  public  than  a  private 
carriage  of  passengers,  and  whether,  in  a  strictly  technical  sense, 
the  defendant  could  be  regarded  as  a  common  carrier  of  pas- 
sengers or  not,  we  are  of  opinion  that  she  was  bound  to  use  rea- 
sonable care  according  to  the  nature  of  the  contract,  and  that  in 
view  of  the  nature  of  the  business  and  the  peril  to  life  and  limb 
of  the  passengers  likely  to  arise  from  an  accident,  this  reasonable 
care  should  be  defined  as  the  highest  degree  of  care  consistent 
with  the  proper  transaction  of  the  business."  *^ 

31.  Hinds    v.    Steere,    209    Mass.    442,  95  N.  E.  844. 
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CHAPTER  IV. 

EIGHT  OF  AUTOMOBILES  TO  USE  HIGHWAYS  AND  STEEETS. 

Sec.  40.  Highways  defined. 

41.  Eoads  defined. 

42.  Streets  defined. 

43.  General  purposes  of  highways  and  streets. 

44.  Setting  aside  highways  for  speed  contests. 

45.  New  means  of  transportation. 

46.  Equal   rights   of   automobiles   on   public   ways. 

47.  Automobiles  have  no  superior  right  of  way. 

48.  Eights  on  ferries  and  vessels. 

49.  Exclusion  of  automobiles  from  highways. 

50.  Tolls. 

51.  As  to  the  exclusion  of  non-resident  motorists. 

52.  Compelling  privilege  of  using  road  —  pleading. 

Sec.  40.  Highways  defined. 

,  Ways  are  either  public  or  private.  A  way  open  to  all  people 
is  a  public  highway.  It  will  be  noted  that  all  the  automobile 
regulations  apply  only  when  an  automobile  is  operated  on  public 
avenues  of  travel.  To  drive  a  motor  vehicle  on  a  private  way,  it 
is  not  necessary  to  register  the  machine,  nor  need  any  specific 
statutory  speed  limit  be  complied  with.  The  term  highway  is 
the  generic  name  for  all  kinds  of  public  ways,  including  county 
and  township  roads,  streets  and  alleys,  turnpikes  and  plank 
roads,  railroads  and  tramways,  bridges  and  ferries,  canals  and 
navigable  rivers.     Every  public  thoroughfare  is  a  highway.^ 

1.  Highways.  —  Elliott    on    Eoads  or   post,   as   the   case   may  be,   was 

and  Streets,   (3d  ed.)  pp.  1,  2.  erected      by     private      individuals. 

Destruction  of  sign  posts.  —  "Wil-  Pullman  v.  State,  88  Ala.  190,  7  So. 

fully  defacing,  injuring,  or  destroy-  148. 

ing  any  mile  post,  index  board,  sign  Other  definition   of  highway,   see 

post,  bridge,  or  causeway  constitutes  the  following  cases, 

a  misdemeanor,  even  though  the  sign  Arkansas.  —  Arkansas  Eiver  Pac- 
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So  in  a  case  in  New  York  it  is  said :  "  It  is  not  the  amount 
of  travel  upon  a  highway  which  distinguishes  it  as  a  public  in- 
stead of  a  private  road.  A  private  road  might  have  the  larger 
amount.  It  is  the  right  to  travel  upon  it  by  all  the  world,  and 
not  the  exercise  of  the  right  which  makes  it  a  public  highway."  ^ 

The  term,  "  public  highway,"  while  it  may  be  construed  in  a 
limited  sense  as  meaning  a  way  for  general  travel  which  is  wholly 
public,  yet  in  a  general  and  broader  sense  it  may  be  construed 
as  including  toll  roads,  since  in  this  sense  it  includes  every  com- 
mon way  for  travel  by  persons  on  foot  or  in  vehicles  rightfully 
used  on  highways,  which  the  public  have  the  right  to  use  either 
conditionally  or  unconditionally,  and  in  construing  this  term  it 
is  decided  that  as  used  in  a  general  law  it  should  be  regarded  as 
having  been  used  by  the  legislature  in  its  general  sense  unless 
there  is  some  efficient  reason  for  believing  it  was  used  in  the 
limited  sense.  So  in  Wisconsin  it  is  declared  that  a  general  law, 
regulating  the  operation  of  automobiles  upon  public  highways 
in  the  interest  of  public  safety  rather  suggests  the  use  of  the 
term  in  the  general  than  the  particular  sense,  since  the  danger 
of  personal  injury  is  quite  as  great  and  immunity  therefrom  is 
quite  as  important  to  travelers  on  the  one  as  the  other.  ^ 

ket   Co.  V.   Sorrels,   50  Ark.   466,   8  OMahoma.  —  Southern       Kansas 

S.  W.  683.  Eailway   Co.   v.    Oklahoma   City,    12 

Connecticut.  —  Lauf  er   v.    Bridge-  Okla.  82,  69  Pac.  1050. 

port  Traction  Co.,  68  Conn.  475,  37  South  Carolma.  —  Heyward  v. 

Atl.  379,  37  L.  E.  A.  533.  Chisolm,   11  Eieh.   L.   258. 

Indiana.  —  Wild  v.  Deig,  43  Ind.  Wisconsin. —  Town  of  Eandall  v. 

455,  13  Am.  Eep.  399.  Eovelstad,   105  "Wis.   410,   81  N.   W. 

Massachusetts.  —  Commonwealth  819. 

V.  Inhabitants  of  Newbury,  2  Pick.  2.  Matter  of  Mayor  of  New  York, 

51.  135  N.  Y.  253,  260,  31  N.  E.  1033,  31 

Minnesota.  —  Northwestern     Tele-  Am.  St.  Eep.  825.    Per  Peckham,  J. 

phone  Exeh.   Co.  p.  Minneapolis,  81  3.  Weirich  v.  State,   140  Wis.  98, 

Minn.  140,  86  N.  W.  69,  53  L.  E.  A.  121  N.  W.  652,  22  L.  E.  A.   (N.  S.) 

17.  1221,  17  Ann.  Cas.  802. 

Missouri. —  Jenkins  v.   Chicago   &  That   turnpike   a  public  highway. 

A.  E.  Co.,  27  Mo.  App.  578.  See    also    Scranton    v.    Laurel    Bun 

North  Carolina.  —  State  v.  Cowan,  Turnpike  Co.,  225  Pa.  St.  82,  73  Atl. 

29  N.  C.  239.  1063. 
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And  ways  originally  laid  out  as  public  highways  still  retain 
their  character  as  public  highways  though  the  park  commission- 
ers in  any  city  or  town  where  such  ways  exist  have  acquired  or 
have  been  vested  with  jurisdiction  and  control  over  them.  So  in 
Massachusetts  it  was  decided  that  Commonwealth  avenue  in  the 
Brighton  district  in  Boston  was  a  public  highway  within  the 
meaning  of  the  words  as  used  in  an  order  of  the  Massachusetts 
highway  commission  requiring  an  automobile  operated  on  a 
public  highway  to  display  its  registered  number  thereon  in  a 
certain  manner.* 

Under  a  statute  giving  redress  to  one  injured  by  the  negli- 
gent operation  of  an  automobile  upon  or  across  "  public  high- 
ways, walks,  streets,  avenues,  alleys,  or  places  much  used  for 
travel,"  ^  the  phrase  "  places  much  used  for  travel "  is  to  be  con- 
strued as  covering  all  other  places  which  might  not  be  covered 
by  the  specific  words  employed  and  where  a  driveway  was  con- 
stantly used  both  by  vehicles  and  pedestrians  there  was  held  to 
be  no  error  in  requiring  the  jury  to  find  that  it  was  a  public  high- 
way generally  used  for  public  travel,  it  not  being  necessary  for 
them  to  find  that  it  was  much  used  for  that  purpose.® 

Sec.  41.  Roads  defined. 

A  road  is  a  passage  ground  appropriated  to  public  travel.  The 
word  "  road  "  cannot,  however,  be  said  to  be  one  of  uniform 
meaning;  it  has  been  variously  defined,  and  is  often  enlarged  or 
restricted  by  the  language  with  which  it  is  associated.  The  mean- 
ing of  the  word  in  statutes  is  ascertainable  from  the  context  and 
purpose  of  the  particular  legislative  enactment  in  which  it  is 
found.'^ 

4.  Commonwealth  v.  Butler,  204  naneea  for  the  city  of  New  York  as 
Mass.  11,  90  N.  E.  360.  "  that  portion  of  any  street  which  is 

5.  See  Mo.  Eev.  St.  1909,  §  8523.  included  between  the  curbs  or  eurb- 

6.  Hodges  V.  Chambers,  171  Mo.  lines  thereof  and  is  designed  for  the 
App.  563,  154  S.  W.  429.          ^  use  of  vehicles." 

7.  Roads.  —  Elliott  on  Eoads  and  Pent  road's.  —  The  term  "high- 
Streets,  (3d  ed.)  pp.  10,  11.  way,"  in  the  Vermont  Eev.  St.,  see- 

Eoadway  is  defined  in  the   ordi-      tions  3178,  3179,  relieving  owners  of 


Rights  of  Automobiles  to  Use  Highways^  etc.      49 

Sec.  42.  Streets  defined. 

A  street  is  a  road  or  public  way  in  a  city,  town,  or  village.  A 
way  over  land  set  apart  for  public  travel  in  a  town  or  city  is  a 
street,  no  matter  by  what  name  it  may  be  called;  it  is  the  pur- 
pose for  which  it  is  laid  out  and  the  use  made  of  it  that  deter- 
mines its  character.  As  the  way  is  common  and  free  to  all  people, 
it  is  a  highway,  and  it  is  proper  to  affirm  that  all  streets  are 
highways,  although  not  all  highways  are  streets.  Streets  re- 
semble, in  many  particulars,  ordinary  public' roads,  but  there  are, 
nevertheless,  very  important  differences  between  the  two  classes 
of  public  ways.  The  purpose  for  which  they  are  established  is 
primarily  the  same,  that  of  public  travel,  but  many  uses  may 
properly  be  made  of  streets  which  cannot  rightfully  be  made  or 
ordinary  suburban  roads.  The  rights  of  the  public  are  much 
greater  in  streets  than  in  the  roads  of  the  rural  districts,  and  the 
methods  of  regulating  their  use,  improvement,  and  repair  are 
materially  dififerent.  Where  a  statute  uses  the  term  street,  and 
does  so  with  reference  to  a  town  or  city,  and  there  are  no  limit- 
ing or  explanatory  words,  it  must  be  taken  to  mean  a  street  in 
the  true  sense  of  the  term.  It  is  sometimes  necessary  to  discrim- 
inate between  the  genus  highways  and  the  species  streets,  but 
when  the  species  is  designated  there  seldom  can  be  any  difificulty 
in  determining  what  class  of  public  ways  is  intended,  although 
it  will  not  do  to  conclude,  in  all  cases  where  the  term  highways 
is  employed,  that  streets  are  included.* 

In  some  of  the  automobile  acts  passed  by  the  States  of  the 
United  States  the  terms  public  highways,  ways,  streets,  and  other 
terms  pertaining  to  highways  have  been  defined,  as  will  be  seen 
from  an  examination  of  the  statutes. 

land  from  the  duty  of  maintaining  Town  of  Whitingham  v.  Bowen,  22 

fences  on  the  sides  of  the  highways,  Vt.  317. 

does  not  include  pent  roads.     Oar-  8.  Streets.  —  Elliott  on  Roads  and 

penter  v.  Cook,  67  Vt.  102,  30  Atl.  Streets,  (3rd  ed.)  pp.  21,  et  seq. 

998,  999 ;  French  v.  Holt,  53  Vt.  364 ;  Streets  included  in  highways,  see 

Wolcott  V.  Whiteomb,  40  Vt.  40,  41 ;  Burns  v.  Kendall,  96  S.   C.  385,  80 

Bridgman  v.  Town  of  Hardwick,  31  8.  E.  621. 
Atl.  33,  34,  67  Vt.  132.    Contra,  see 
4 
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Sec.  43.  General  purposes  of  highways  and  streets. 

Primarily  the  general  purpose  of  streets  and  highways  is  that 
of  travel  either  on  foot  by  a  pedestrian  or  in  a  vehicle  propelled 
by  animal  or  other  power.  The  members  of  the  public  have  a 
right  to  use  the  public  avenues  for  the  purpose  of  travel  and  the 
transportation  of  property.  It  is  improper  to  say  that  the  driver 
of  horses  has  rights  in  the  road  superior  to  the  driver  of  an  auto- 
mobile. Both  have  the  right  to  use  the  easement,  and  each  is 
equally  restricted  in  the  exercise  of  his  rights  by  the  correspond- 
ing rights  of  the  other.* 

So  it  is  said  in  a  recent  case  in  Illinois:  "  The  customary  or 
usual  and  ordinary  use  of  a  street  is  for  travel  from  one  point 
to  another,  both  along  and  across  it.    The  use  of  a  street  by  an 


9.  Purposes  of  streets  and  high- 
ways. —  Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615,  6 
Ann.  Cas.  656,  1  L.  E.  A.  (N.  8.) 
238. 

Public  highways  are  for  the  use  of 
travelers  and  they  are  entitled  to  use 
the  same  unobstructed  in  any  un- 
usual manner.  Ft.  Wayne  Cooperage 
Co.  V.  Page,  (Ind.  App.),  82  N.  E.  83, 
afflrmed  170  Ind.  585,  84  N.  E.  145, 
23  L.  R.  A.  (N.  S.)  946. 

In  Cater  v.  Northwestern  Tele- 
phone Exchange  Co.,  63  N.  W.  Ill, 
60  Minn.  539,  28  L.  E.  A.  310,  51 
Am.  Eep.  543,  Judge  Mitchell  says 
as  follows : 

"  If  there  is  any  one  fact  estab- 
lished in  the  history  of  society  and 
of  the  law  itself,  it  is  that  the  mode 
of  exercising  this  (highway)  ease- 
ment is  expansive,  developing,  and 
growing  as  civilization  advances.  In 
the  most  primitive  state  of ,  society 
the  conception  of  a  highway  was 
merely  a  footpath ;  in  a  slightly  more 
advanced  state  it  included  the  idea 
of  a  way  for  pack  animals ;  and  next 


a  way  for  vehicles  drawn  by  ani- 
mals ;  constituting  respectively  the 
iter,  the  actus,  and  the  via  of  the 
Romans.  And  thus  the  methods  of 
using  the  public  highways  expanded 
with  the  growth  of  civilization  until 
to-day  our  urban  highways  are  de- 
voted to  a  variety  of  uses  not  known 
in  former  times,  and  never  dreamed 
of  by  the  owners  of  the  soil  when 
the  public  easement  was  acquired. 
Hence  it  has  become  settled  law  that 
the  public  easement  is  not  limited 
to  the  particular  methods  of  use  in 
vogue  when  the  easement  was  ac- 
quired; but  includes  all  new  and  im- 
proved methods,  the  utility  and  gen- 
eral convenience  of  which  may 
afterwards  be  discovered  and  de- 
veloped in  aid  of  the  general  purpose 
for  which  highways  are  designed." 
The  easement  of  a  highway  em- 
braces all  travel  not  prohibited  by 
law  on  foot,  in  carriages,  omnibuses, 
stages,  sleighs,  or  other  vehicles,  as 
the  wants  and  habits  of  the  public 
demand.  The  right  of  the  public  in 
the  highway  consists  in  the  privi- 
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automobile  when  operated  with  due  care  and  caution  and  not 
in  violation  of  State  or  Municipal  police  regulations,  would  be 
deemed  a  proper  and  lawful  one."  ^^  ' 

In  this  connection  it  may  also  be  said  that  laws  regulating  the 
operation  of  motor  vehicles  upon  the  public  highways  generally 
contemplate  the  use  of  such  highways  for  any  lawful  purpose.^^ 

Sec.  44.  Setting  aside  highways  for  speed  contests. 

Under  a  law  in  New  York  regulating  the  speed  of  motor  ve- 
hicles ^^  it  was  provided  that  local  authorities  may  "  set  aside  for 
a  given  time  a  specified  public  highway  for  speed  tests  or  races, 
to  be  conducted  under  proper  restrictions  for  the  safety  of  the 
public."  In  construing  this  act  it  was  decided  that  the  power 
to  grant  or  withhold  the  necessary  consents  thereto,  which 
carries  with  it  the  right  to  impose  conditions,  was  given  to  the 
local  authorities  whose  districts  would  be  injured  by  the  wear  and 
tear  of  the  machines  and  perhaps  benefited  by  the  commercial 
advantages  from  the  race.  And  it  was  decided  that  the  State 
Engineer  and  Surveyor  had  no  authority,  by  virtue  of  the  pow- 
ers conferred  on  him,^*  to  prohibit  the  use  of  said  highways  or 

lege  of  passage  and  such  privileges  the  easement  was  acquired,  but  ex- 

as  are  annexed  as  incidents  by  usage  tends  to  and  includes  all  such  new 

or    custom,    as    the    right    to    make  and  improved  methods  of  travel,  the 

sewers  and  drains  and  lay  gas  and  utility   and   general   convenience   of 

water  pipes.     It  can  hardly  be  ques-  which  may  be  afterwards  discovered 

tioned  that  the  primary  and  funda-  or   developed,   as  are  in  aid   of  the 

mental  purpose  of  a  public  highway,  identical   use   for   which   the   street 

street,   or  alley,  is  to   accommodate  was    acquired.      Carli    v.    Stillwater 

the  pubUe  travel,  to  afford  citizens  St.  Ey.  &  Transfer  Co.,  10  N.  W.  205, 

and  strangers  an  opportunity  to  pass  28  Minn.  373,  41  Am.  Eep.  290. 

and   repass    on   foot    or   in   vehicles  10.  Jenkins    v.    Goodall,    183    111. 

with  such  movable  property  as  they  App.     633,     637,    per    Mr.     Justice 

may  have  occasion  to  transport,  and  Thompson. 

every  man  has  a  right  to  use  on  the  11.  Fitzsimmons    v.     Snyder,     181 

road  a  conveyance  of  his  own  at  will,  111.  App.  70. 

subject    to    such    proper    regulation  12.  Laws    of    1904,    ch.    538,    §    3, 

as  may  be  prescribed  by  authority.  subd.   6;   Laws  1909,  eh.  30,   $  296. 

The   easement   for   public   travel   is  13.  Laws  1898,  ch.  115,  as  amended 

not  to  be  limited  to  the  particular  in  1907. 
modes  of  travel  in  use  at  the  time 
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to  recover  for  damages  thereto  occasioned  by  such  a  race.  And 
where  such  official  sought  to  enforce  a  rule  that  where  the  con- 
sent of  the  local  authorities  had  been  so  obtained  there  should  be 
deposited  with  him  a  certain  sum  for  each  mile  to  be  raced  over 
for  each  day  of  said  race  as  a  prerequisite  to  the  right  to  hold  the 
race,  it  was  decided  that  such  action  was  clearly  illegal,  as  his 
consent  to  the  race  taking  place  was  not  necessary  and  he  had 
no  authority  to  promulgate  the  rules.^* 

Sec.  45.  New  means  of  transportation. 

That  the  purposes  of  the  public  ways  contemplate  new  arid  im- 
proved means  of  transportation  there  can  be  no  doubt.  Travel- 
ers are  not  confined  to  horses  and  ordinary  carriages.  Animal 
or  muscular  power  has  no  exclusive  or  superior  rights  on  the 
public  avenues  of  travel.  The  use  to  which  the  public  thorough- 
fare may  be  put  comprehends  all  modern  means  of  carrying,  in- 
cluding the  electric  street  railroad  and  the  automobile.  Judge 
Cooley  in  1876  said:  "Persons  making  use  of  horses  as  the 
means  of  travel  by  the  highways  have  no  rights  therein  superior 
to  those  who  make  use  of  the  ways  in  other  modes.  It  is  true 
that  locomotion  upon  the  public  roads  has  hitherto  been  chiefly 
by  means  of  horses  and  similar  animals,  but  persons  using  them 
have  no  prescriptive  rights,  and  are  entitled  to  the  same  reason- 
able use  of  the  ways  which  they  must  accord  to  all  others.  Im- 
proved methods  of  locomotion  are  perfectly  admissible,  if  any 
shall  be  discovered,  and  they  cannot  be  excluded  from  the  ex- 
isting public  roads,  provided  their  use  is  consistent  with  the 
present  methods.  .  .  .  When  the  highway  is  not  restricted  in 
its  dedication  to  some  particular  mode  of  use,  it  is  open  to  all 
suitable  methods,  and  it  cannot  be  assumed  that  these  will  be  the 
same  from  age  to  age,  or  that  new  means  of  making  the  way  use- 
ful must  be  excluded  merely  because  their  introduction  may  tend 
to  the  inconvenience  or  even  to  the  injury  ^of  those  who  continue 
to  use  the  road  after  the  same  manner  as  formerly.     A  highway 

14.  Morrell  v.  Skene,  64  Misc.  B.  (N.  Y.)  185,  119  N.  T.  Supp.  28. 
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established  for  the  general  benefit  of  passage  and  traffic  must 
admit  of  new  methods  wherever  it  is  found  that  the  general 
benefit  requires  them."  ^^ 

The  Supreme  Court  of  Illinois  has  expressed  itself  as  follows : 
"  To  say  that  a  new  mode  of  passage  shall  be  banished  from  the 
streets,  no  matter  how  much  the  general  good  may  require  it, 
simply  because  streets  were  not  so  used  in  the  days  of  Blackstone, 
would  hardly  comport  with  the  advancement  and  enlightenment 
of  the  present  age."  ^® 

And  in  a  late  case  in  the  same  state  the  court  declares  that: 
"  Public  rights  do  not  depend  upon  the  methods  of  travel  recog- 
nized at  the  time  the  streets  were  opened  or  such  public  uses  as 
have  been  sanctioned  by  long  continued  custom  and  acquiescence. 
The  use  of  the  streets  must  be  extended  to  meet  the  new  needs  of 
locomotion."  " 


15.  New  means  of  tiansportatlou 
may  be  used.  —  Maeomber  v.  Nich- 
olas, 34  Mich.  217,  22  Am.  Rep.  522. 

"  With  respect  to  the  methods  of 
travel  and  transportation  on  the 
highway,  as  in  all  other  spheres  of 
action,  the  law  seeks  to  adapt  itself 
to  the  new  conditions  arising  from 
the  progress  of  invention  and  discov- 
ery. The  ordinary  highway  is  open 
to  all  suitable  methods  of  use." 
Towle  V.  Morse,  103  Me.  250,  68  Atl. 
1044. 

The  employment  of  an  automobile 
on  a  highway  as  a  means  of  trans- 
portation is  a  lawful  use  of  the 
road;  and  if  it  results  in  injury  to 
one  traveling  by  another  mode  the 
driver  of  the  machine  cannot  be  held 
liable  for  the  injury,  unless  it  be 
made  to  appear  that  he  used  the  ma- 
chine at  a  time  or  in  a  manner  or 
under  circumstances  inconsistent 
with  a  proper  regard  for  the  rights 
of  others.     Mclntyre  v.  Orner,  166 


Ind.   56,   76   N.   E.   750,  4  L.  E.  A. 
(N.  S.)  1130,  8  Ann.  Cas.  1087. 

"  Automobiles  are  now  recognized 
as  legitimate  means  of  conveyance 
on  the  public  highway.  The  fact 
that  horses  unaccustomed  to  see 
them  are  likely  to  be  frightened  by 
their  unusual  sound  and  appearance 
has  not  been  deemed  sufficient  rea- 
son for  prohibiting  their  use,  but  it 
is  an  element  in  the  question  of  due 
care  on  the  part  of  the  drivers  of 
both  horses  and  motor  cars  and  a 
consideration  to  be  entertained  in 
determining  whether  such  care  has 
been  exercised  to  avoid  accident  and 
injury  in  the  exigencies  of  the  par- 
ticular situation."  Towle  v.  Morse, 
103  Me.  250,  68  Atl.  1044. 

16.  Cannot  be  banished  from  high- 
ways. —  Moses  V.  Pittsburgh,  etc.,  K. 
Co.,  21  ni.  515. 

17.  People  V.  Field  &  Co.,  266  111. 
609,  618,  107  N.  E.  864,^  per  Mr. 
Justice  Carter. 
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Again  we  find  the  same  principle  announced  by  the  Supreme 
Court  of  Indiana,  which  says :  "  In  all  human  activities  the  law 
keeps  up  with  improvement  and  progress  brought  about  by  dis- 
covery and  invention,  and,  in  respect  to  highways,  if  the  intro- 
duction of  a  new  contrivance  for  transportation  purposes,  con- 
ducted with  due  care,  is  made  with  inconvenience  and  even  inci- 
dental injury  to  those  using  ordinary  modes,  there  can  be  no  re- 
covery provided  the  contrivance  is  compatible  with  the  general 
use  and  safety  of  the  road.  It  is,  therefore,  the  adaptation  and 
use,  rather  than  the  form  or  kind  of  contrivance,  that  concerns 
the  courts."  ^* 

Similarly  in  a  recent  case  in  Alabama  a  like  view  is  expressed.^® 

Sec.  46.  Equal  rights  of  automobiles  on  public  ways. 

Qearly  the  motor  vehicle  is  an  improved  method  of  locomo- 
tion, and  if  automobiles  are  operated  in  a  way  compatible  with 
the  general  use  of  the  public  avenues  of  travel,  and  are  calcu- 
lated to  subserve  the  public  as  a  beneficial  means  of  transporta- 
tion, with  reasonable  safety  to  those  traveling  by  ordinary  modes, 
the  motor  carriage  has  an  equal  right  with  other  vehicles  in 
common  use,  to  occupy  and  use  the  public  highways  and  streets, 

18.  Law  keeps  up  with  progress.  —  only  by  the  means  of  vehicles  then 
Indiana  •Springs  Co.  v.  Brown,  165  in  use,  but  also  by  other  means  and 
Ind.  465,  74  N.  E.  615,  6  Ann.  Cas.  vehicles  which  science  and  the  im- 
656,  1  L.  E.  A.   (N.  S.)  238n.  provemeut  of  the  age  may  invent  or 

19.  Birmingham  By.  L.  &  P.  Co.  v.  discover,  to  meet  the  needs  of  the 
Smyer,  181  Ala.  121,  132,  61  So.  ever-increasing  population,  or  which 
354,  wherein  Judge  Mayfield  says :  may  become  necessary  or  expedient, 
"  Lands  once  taken  for,  or  dedicated  provided  such  vehicles  or  modes  do 
as,  public  streets  are  taken  for  all  not  exclude  the  proper  use  by  other  ^ 
time  for  the  purpose  of  providing  modes  or  kinds  of  vehicles.  Any  use 
a  means  of  passage  common  to  all  of  the  street  for  public  travel,  which 
the  people,  and  may  be  rightfully  is  within  the  limits  of  the  public 
used  in  any  way  that  will  best  easement,  whether  it  be  by  old  or 
serve  this  purpose.  The  public  thus  new  methods,  provided  it  does  not 
acquire  the  right  of  passage  over  tend  to  destroy  the  street  as  a  means 
every  part  of  it,  from  side  to  of  passage  and  travel  common  to  all, 
side,  and  from  end  to  end.  They  is  lawful  and  permissible." 
acquire  the  right  to  so  use  it,  not 
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provided  the  statutory  provisions  have  been  complied  with  if 
any  exist.^** 

So  in  Kentucky,  it  is  declared  that  automobiles  have  a  right  to 
use  the  highways  of  the  State  on  an  equal  footing  with  other  ve- 
hicles, but  that  drivers  of  such  machines  must  observe  the  duties 
imposed  upon  them  by  statute,  and,  in  addition,  exercise  ordinary 


20.  Equal  lights.  —  Gowneoticut. — 
Upton  V.  Windham,  75  Conn.  288,  53 
Atl.  660. 

Delaware. —  Brown  v.  City  of  Wil- 
mington, (Del.  Sup.),  90  Atl.  44; 
Gries  v.  Samuel,  (Del.  Super.),  86 
Atl.  209. 

Florida.  —  Farnsworth  v.  Tampa 
Electric  Co.,  57  So.  223. 

Qeorgia.  —  Shore  v.  Ferguson,  83 
S.  B.   518. 

Illinois. —  Smiley  v.  East  St.  Louis 
&  S.  Ey.  Co.,  256  111.  482,  100  N.  B. 
157 ;  Christy  v.  BlUott,  216  lU.  31,  1 
L.  E.  A.  (N.  8.)  215,  74  N.  B.  1035, 
3  Ann.  Cas.  487,  108  Am.  St.  Bep. 
196. 

Indiana.  —  Luther  v.  State,  98  N. 
E.  640 ;  Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  B.  615, 
6  Ann.  Cas.  656,  1  L.  E.  A.  (N.  S.) 
238n. 

Kentucky.  —  Shinkle  v.  CuUough, 
116  Ky.  960,  77  8.  W.  196. 

Tiew  york.  —  Clark  v.  Woop,  159 
App.  Div.  437,  144  N.  Y.  Supp.  595. 

Pennsylvania. — Borough  of  Apple- 
wold  V.  Dosch,  239  Pa.  St.  479,  86 
Atl.  1070,  Ann.  Cas.  1914  D.  481; 
Siiberman  v.  Huyette,  22  Montg.  Co. 
L.  Eep.   (Pa.)  39. 

Washington. —  Minor  v.  Stevens, 
(Wash.  1911),  118  Pac.  313. 

United  States.  —  Lane  v.  Sargent, 
217  Fed.  237. 

The  owner  of  an  automobile  has 
the  right  to  use  the  highways  pro- 


vided in  using  them  he  exercises  rea- 
sonable care  and  caution  for  the 
safety  of  others  and  does  not  violate 
the  law  of  the  State.  Christy  v. 
Elliott,  216  111.  31,  1  L.  E.  A.  (N. 
S.)  124,  74  N.  B.  1035,  3  Ann.  Cas. 
487. 

While  vehicles  and  pedestrians 
have  eciual  rights  upon  the  highway 
it  is  said  that  this  can  only  he  so 
when  conditions  are  equal.  Gagnon 
V.  Eobitaille,  16  B.  L.  N.  S.  235. 

Because  automohiles  are  novel  and 
unusual  in  appearance,  and  for  that 
reason  likely  to  frighten  horses  un- 
accustomed to  seeing  them,  is  no  rea- 
son for  prohibiting  their  use.  Indi- 
ana Springs  Co.  v.  Brown,  165  Ind. 
465,  74  N.  E.  615,  6  Ann.  Cas.  656,  1 
L.  E.  A.  (N.  S.)  238n. 

It  is  not  negligence,  as  a  matter  of 
law,  to  use  automobiles  on  the  public 
highways.  Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615, 
6  Ann.  Cas.  656,  1  L.  B.  A.  (N.  8.) 
238n. 

Bicycles  have  equal  rights  on  the 
public  ways.  Holland  v.  Barteh,  120 
Ind.  46,  22  N.  E.  83,  16  Am.  St.  Bep. 
317;  Lacpy  v.  Winn,  (Com.  PI.),  3 
Pa.  Dist.  Eep.  811 ;  Lacey  v.  Winn, 
(Com.  PI.),  4  Pa.  Dist.  Eep.  409. 

A  bicycle  being  a  vehicle,  riding 
one  in  the  usual  manner  on  a  public 
highway  is  not  unlawful.  Thompson 
V.  Dodge,  58  Minn.  555,  60  N.  W. 
545,  28  L.  E.  A.  608. 
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care  for  the  safety  of  travelers  on  the  highway,  and  that  if  they 
fail  to  do  so,  and  an  accident  occurs  as  the  proximate  result  of 
such  failure,  the  injured  party  may  recover  damages.^^ 

The  fact  that  an  automobile  is  a  comparatively  new  vehicle  is 
beside  the  question.  The  use  of  the  streets  must  be  extended  to 
meet  the  modern  means  of  locomotion.^^      i 

One  operating  an  automobile  has  the  same  right  in  the  street 
as  the  driver  of  horses  and  is  liable  for  resulting  accidents  only 
where  he  fails  to  use  the  degree  of  care  as  to  the  speed  and  man- 
agement of  his  machine,  which  the  circumstances  reasonably  re- 
quire.^^ 

Concerning  the  frequency  of  collisions  between  automobiles 
and  pedestrians,  it  is  of  interest  to  study  the  opinion  in  Simeone 
V.  Lindsay,**  by  the  Superior  Court  of  Delaware,  wherein  Judge 
Pennewill  says :  "  A  public  highway  is  open  in  all  its  length  and 
breadth  to  the  reasonable,  common  and  equal  use  of  the  people 
on  foot  or  in  vehicles.  The  owner  of  an  automobile  has  the  same 
right  as  the  owners  of  other  vehicles  to  use  the  highways,  and  like 
them  he  must  exercise  reasonable  care  and  caution  for  the  safety, 
of  others.  A  traveler  on  foot  has  the  same  right  to  the  use  of  the 
public  highways  as  an  automobile  or  any  other  vehicle.  On  using 
such  highway  all  persons  are  bound  to  the  exercise  of  reasonable 
care  to  prevent  accidents.  Such  care  must  be  in  proportion  to  the 
danger  in  each  case.  Where  one  undertakes  to  pass  another  on 
the  highway,  going  in  the  same  direction,  he  must  take  reasonable 
care  to  exercise  that  right  so  as  not  to  injure  another,  and  would 
be  liable  for  all  consequences  resulting  from  negligence  on  his 
part.     It  is  the  duty  of  a  person  operating  an  automobile  .  .  . 

That  a  bieyele  is  a  vehicle  see  §  of  Transportation." 

12,  herein.  23.  Simmons  v.   Lewis,   146   Iowa 

21.  Cumberland  Teleph.  &  Teleg.  316,  125  N.  W.  194,  citing  House  v, 
Co.  v.  Yeiser,  141  Ky.  15,  131  S.  W.  Cramer,  134  Iowa  374,  112  N.  W.  3, 
1049,  31  L.  E.  A.  (N.  S.)  ,1137n.  13  Ann.  Cas.  461,  10  L.  R.  A.  (N.  S.) 

22.  That  the  automobile  is  a  new  655 ;  Delfs  v.  Dunshee,  143  Iowa  381, 
vehicle  is  immaterial.  —  Chicago  v.  122  N.  W.  236. 

Banker,  112  111.  App.  64.  24.  6  Penn.  (Del.)  224,  63  Atl.  778. 

See  §  45,  herein  as  to  "  New  means 
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upon  the  public  highway  to  use  reasonable  care  in  its  operation, 
to  move  it  at  a  rate  of  speed  reasonable  under  the  circumstances, 
and  cause  it  to  slow  up  or  stop,  if  need  be,  when  danger  is  immi- 
nent, and  could  by  the  exercise  of  reasonable  care  be  seen  or 
known  in  time  to  avoid  accident.  There  is  a  like  duty  of  exercis- 
ing reasonable  care  on  the  part  of  the  person  traveling  on  foot. 
The  person  having  the  management  of  the  automobile  and  the 
traveler  on  foot  are  required  to  use  such  reasonable  care,  cir- 
cumspection, prudence  and  discretion  as  the  circumstances  re- 
quire, an  increase  of  care  being  required  where  there  is  in- 
crease of  danger.  Both  are  bound  to  the  reasonable  use  of  all 
their  senses  for  the  prevention  of  accident,  and  the  exercise  of 
all  such  reasonable  caution  as  ordinarily  careful  and  prudent 
persons  would  exercise  under  like  circumstances.  The  more 
dangerous  the  character  of  the  vehicle  or  machine,  and  the  greater 
its  liability  to  do  injury  to  others,  the  greater  the  degree  of  care 
and  caution  required  in  its  use  and  operation."  ^^ 

This  duty  or  obligation  imposed  upon  all  users  of  the  streets 
and  highways,  whether  upon  foot  or  in  vehicles,  to  exercise  rea- 

25.  Automobiles  may  use  Mgliways.  determined  from  the  extent  of  dan- 
—  The  use  of  automobiles  on  a  high-  ger  incident  to  the  use  of  the  re- 
way  is  allowable,  if  ordinary  care  speetive  vehicles,  and  therefore 
be  exercised  in  their  use.  Fletcher  merely  running  an  automobile  into  a 
V.  Dixon,  107  Md.  420,  68  Atl.  875.  street  while  horses  are  driven  there- 

"  With  respect  to  the  methods  of  on  does  not  authorize  an  inference  of 

travel    and    transportation    on    the  negligence  of  the  operator  of  the  au- 

highway,  as  in  all  other  spheres  of  tomobile.    O'Donnell   v.    O'Neil,    130 

action,  the  law  seeks  to  adapt  itself  Mo.  App.  360,  109  S.  "W.  815. 

to  the  new  conditions  arising  from  "  An  owner  of  an  automobile  has 

the   progress   of   invention    and   dis-  as  much  right  to  the  highway  as  the 

covery.      The    ordinary    highway    is  driver  of  a  horse  and  carriage.    If  a 

open  to  all  suitable  methods  of  use."  horse   cannot   be   driven  past  a   ve- 

Towle  V.  Morse,  103  Me.  250,  68  Atl.  hide  or  car  properly  managed,  the 

1044.  driver  should  keep  him  ofE  the  high- 

The  driver  of  a  horse  and  buggy  way  or  submit  to  the  consequences." 

and  the   operator   of   an  automobile  Per    Weand,    J.,    in    Silberman    v. 

have  equal  rights  in  the  use  of  the  Huyette,    22    Montg.    Co.    L.    Eep. 

streets,  and  each  must  observe  rea-  (?a.)    39. 

sonable  care  for  the  other's  safety.  In  Iowa  the  right  to  use  an  auto- 
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sonable  care  to  avoid  accidents  is  one  which  is  generally  recog- 
nized in  all  the  decisions.*® 

Sec.  47.  Automobiles  have  no  superior  right  of  way. 

Although  automobiles  may  be  said  to  possess  an  equal  right  to 
use  the  public  highways  and  roads,  after  the  registration  and  li- 
censing requirements  have  been  complied  with,  nevertheless  they 
possess  no  superior  right  of  way  over  other  users  of  the  high- 
way. ^''^ 

There  can  be  no  question  of  the  right  of  automobile  owners  to 
occupy  and  use  the  public  streets  of  cities  or  highways  in  the 
rural  districts;  yet  they  have  no  exclusive  right,  and  are  under 
I  legal  obligation  to  operate  their  machines  in  a  manner  commen- 
surate with  the  dangers  incident  thereto  and  with  a  due  regard 
to  the  rights  and  safety  of  the  general  public.** 

Sec.  48.  Rights  on  ferries  and  vessels. 

While  dealing  with  the  right  of  automobiles  to  use  the  public 
highways,  it  is  of  interest  to  consider  the  motor  vehicle's  right 
on  ferries,  which  are  in  the  nature  of  highways,  and  are  generally 

mobile  on  the  highways  of  the  State  As    to    "  Eights    of    footmen   and 

ia  expressly  conferred  by  Acts  30th,  vehicles,"  see  §  80,  herein. 

Gen.   Assem.   e.   53    (Laws   1904,   p.  Aa    to     "  Reciprocal    rights    and 

44).      House    v.    Cramer,    134    Iowa  duties,"   see   §   99,   herein. 

374,  112  N.  W.  3,  13  Ann.  Cas.  461,  27.  Arkansas.  — Butler     v.     Cabe, 

10  L.  E.  A.   (N.  S.)   655.  171  S.  W.  1190. 

26.  Delaware. — Brown  v.  City  of  Georgia. —  O'Dowd    v.    Newnham, 

Wilmington,    90    Atl.    44;    Gries    v.  (Ga.  App.),  80  S.  E.  36. 

Samuel,  86  Atl.  209.  Illinois.  —  Kerchner  v.  Davis,  183 

Florida. —  Farnsworth    v.    Tampa  111.  App.  600. 

Electric  Co.,  57  So.  233.  Nebraska.  —  Tyler   v.    Hoover,   92 

I.  — Shore   v.   Ferguson,   83  Neb.  221,  138  N.  W.  128. 


S.  E.  518.  New  York.  —  Lorenz    v.     Tisdale, 

/wdjowa.  —  Luther  v.  State,  98  N.  127  App.  Div.    (N.  Y.)   433,  111  N. 

E.   640.  Y.   Supp.   173. 

Missouri. -^O'DonneB.    v.     O'Neil,  28.  Liehecht     v.      Crandall,      110 

130  Mo.  App.  360,  109  S.  W.  815.  Minn.    454,    126    N.    W.    69.      Per 

Washington.  —  Minor   v.    Stevens,  Brown,  J.    State  v.  Wataon,  216  Mo. 

118  Pac.  313.  421,  115  S.  W.  1011. 

United  States. —1,3.116  v.  Sargent,  See  also  §§  46,  80  and  99,  herein. 
217  Fed.  237. 
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a  continuation  thereof.  The  Revised  Statutes  of  the  United 
States  prohibiting  passenger  steamers  to  carry  as  freight  certain 
articles,  including  petroleum  products  or  other  like  explosive 
fluids,  except  in  certain  cases  and  under  certain  conditions,  was 
amended  by  the  Act  of  Feb.  21,  1901,  ch.  386,  31  Stat,  at  L.  799. 
U.  S.  Comp.  Stat.  1901,  p.  3050,  which  provided  that:  "  Noth- 
ing in  the  foregoing  or  following  sections  of  this  act  shall  pro- 
hibit the  transportation  by  steam  vessels  of  gasolene  or  any  of  the 
products  of  petroleum  when  carried  by  motor  vehicles  (commonly 
known  as  automobiles)  using  the  same  as  a  source  of  motive 
power:  Provided,  however,  that  all  fire,  if  any,  in  such  vehicles 
or  automobiles  be  extinguished  before  entering  the  said  vessel  and 
the  same  be  not  relighted  until  after  said  vehicle  shall  have  left 
the  same.  .  .  ."  Under  this  statutory  provision  it  was  held  that 
gasolene  contained  in  the  tank  of  an  automobile  being  trans- 
ported on  a  steam  vessel  was  carried  as  freight  within  the  mean- 
ing of  the  statute,  that  an  automobile  in  which  the  motive  power 
was  generated  by  passing  an  electric  spark  through  a  compressed 
mixture  of  gasolene  and  air  in  the  cylinder,  causing  intermittent 
explosions,  carried  a  fire  while  the  vehicle  was  under  motion 
from  its  own  motive  power;  and  that  the  carrying  by  a  steam 
ferry-boat  of  such  a  vehicle,  which  was  run  in  and  off  the  boat 
under  its  own  power,  was  a  violation  of  the  statute.^® 

In  1905  Congress  amended  the  existing  law  by  enacting  that 
"  Nothing  in  the  foregoing  or  following  sections  of  this  Act 
shall  prohibit  the  transportation  by  steam  vessels  of  gasolene  or 
any  of  the  products  of  petroleum  when  carried  by  motor  vehicles 
(commonly  known  as  automobiles)  using  the  same  as  a  source 
of  motive  power:  Provided,  however.  That  all  fire,  if  any,  in 
such  vehicles  or  automobiles  be  extinguished  immediately  after 
entering  the  said  vessel,  and  that  the  same  be  not  relighted  until 
immediately  before  said  vehicle  shall  leave  the  vessel :  Provided 
further.  That  any  owner,  master,  agent,  or  other  person  having 

29.  Eights  on  ferries.  —  The  Texas,  134  Fed.  909. 
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charge  of  passenger  steam  vessels  shall  have  the  right  to  refuse 
to  transport  automobile  vehicles,  the  tanks  of  which  contain 
gasolene,  naphtha,  or  other  dangerous  burning  fluids."  *" 

It  will  be  seen  that  Congress  relieved,  by  this  amendment, 
steam  vessels  from  the  .penalty  which  they  were  subjected  to 
under  the  old  law  as  construed  by  the  decision  in  the  Texas.'^ 

However,  as  the  law  now  stands,  "  any  owner,  master,  agent, 
or  other  person  having  charge  of  passenger  steam  vessels  shall 
have  the  right  to  refuse  to  transport  automobile  vehicles  "  carry- 
ing gasolene,  naphtha,  or  other  dangerous  burning  fluids. 

Sec.  49.  Exclusion  of  automobiles  from  highways. 

Of  the  exclusion  of  automobiles  from  the  public  ways  there 
is  quite  a  little  to  be  said.  In  nearly  all  the  States  which  have 
passed  automobile  legislation,  it  is  provided  that  motor  vehicles 
shall  not  be  operated  on  the  public  avenues  of  travel  unless  the 
statutory  provisions  have  been  complied  with.  This  the  legis- 
latures undoubtedly  have  the  authority  to  command.'^ 

The  Attorney-General's  department  of  Pennsylvania  on  Nov. 
9,  1905,  rendered  an  opinion  in  which  it  is  stated  that  no  motor 
vehicle,  whether  automobile  or  bicycle  driven  by  a  motor,  may 

30. .  Congressional      legislation.  —  "  in  his  discretion,  by  rules  and  reg- 

See  33  Stat,  at  L.,  part  2,  p.  720,  4  ulations,    to    restrict    the    use    and 

U.  S.  Oomp.  St.  1913,  J  8242;  tJ.  S.  occupation    of    the    main    drive    of 

Rev.  St.,  §  4472,  as  amended  by  Act  Ocean  boulevard,  in  the  borough  of 

Feb.  18,  1905,  e.  586,  as  amended  by  Brooklyn,  Twenty-Second  Avenue  to 

Act  March  3,  1905,  e.  1457,  §  8,  as  Kings  highway,  to  horses  and  light 

amended  by  Act   May   28,   1906,   e.  carriages  and  to   exclude  therefrom 

2565,   as   amended  by  Act  Jan.   24,  vehicles  of  all  other  kinds,  including 

1913,  c.  10.  bicycles    and    motor    vehicles,"    has 

31.  134  Fed.  909.  been   held   to   be    valid   legislation. 

32.  State  may  regulate  operation  People  ex  rel.  Cavanagh  v.  Waldo, 
of  automobiles.  —  See  People  v.  72  Misc.  E.  (N.  T.)  416,  131  N.  Y. 
Mac  Williams,  91  App.  Div.   (N.  Y.)  Supp.    307. 

176,  84  N.  Y.  Supp.  357.     See  also  Statute  Prince  Edward  Island.— 

Chapts.  v.  and  XXV.,  herein.  8   Edw.  VIL,   ch.   13,  entitled  "An 

In  New  York  a  statute  authoriz-  Act  to  prohibit  the  use  of  motor  ve- 

ing  the  commissioner  of  parks  of  the  hides  upon  the  public  highways  of 

borough    of    Brooklyn    and    Queens  this  Province  held  to  be  within  the 
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be  lawfully  driven,  ridden,  or  operated  upon  the  streets  and 
highways  of  the  State  after  the  first  day  of  January,  1906,  un- 
less the  operator  thereof  shall  have  first  obtained  from  the  State 
highway  department  a  license  for  that  purpose,  and  shall  have 
further  complied  with  all  of  the  regulations  and  requirements  im- 
posed by  the  act.^' 

There  is  also  very  little  doubt  of  the  law-making  body's  power 
to  set  apart  certain  places  or  roads,  free  from  motor  carriage 
travel,  where  a  reasonably  sound  necessity  exists  for  the  exclu- 
sion of  automobiles  from  such  places.  But  there  can  be  no  un- 
reasonable discrimination  against  the  motor  car  in  this  respect. 
As  said  before,  it  has  an  equal  right  to  use  the  highways.  Where 
this  right  is  unlawfully  withheld,  the  authorities  may  be  com- 
pelled to  grant  the  right  or  forced  to  desist  from  interfering 
with  it.  Of  course  the  right  of  a  particular  party  may  be  for- 
feited for  a  time  if  provided  for  by  statute,  and  if  it  is  shown 
that  the  offending  party  is  not  as  an  operator  or  a  driver  fat  to 
use  the  highways.  In  connection  with  the  exclusion  of  automo- 
biles from  the  public  highways,  important  and  interesting  cases 
have  arisen  in  California,^*  Massachusetts,^^  and  Maine.  In  the 
latter  State  the  rule  is  said  to  be  well-settled  that  in  the  absence 

power   of  the  legislature  of  Prinee  sion  therefrom,  is  within  the  police 

Edward  Island  to  enact.    In  re  Bog-  power.      And    a    delegation    of   the 

ers,   (Pr.  Ed.  Island),  7  East.  L.  B.  power  to  make  such  regulations  to 

212.  boards  of  aldermen  and  selectmen  is 

33.  Registration  and  license  neces-  not  improper. 

sary.  —  In  re  Automobile   Acts,   15  The  court  in  this  case  says : 

Pa.  Dist.  Eep.  83.  "  It  seems  too  plain  for  discussion 

As  to  registration  and  licensing  of  that,  with  a  view  to  the  safety  of 

automobiles  see  Chap.  V.,  herein.  the  public,  the  legislature  may  pass 

34.  California  decision.  —  Ex  parte  laws  regulating  the  speed  of  such 
Berry,  147  Cal.  523,  82  Pae.  44.  machines    (automobiles)    when   run- 

35.  Massachusetts  case.  —  In  Com-  ning  upon  the  highways.  The  same 
monwealth  v.  Kingsbury,  199  Mass.  principle  is  applicable  to  a  deter- 
542,  85  N.  B.  848,  127  Am.  St.  Eep.  mination  by  the  legislature  that 
513,  the  Massachusetts  Supreme  there  are  some  streets  and  ways  on 
Court  holds  that  the  regulation  of  which  siJch  machines  should  not  be 
the  use  of  automobiles  on  particular  allowed  at  all.  In  some  parts  of  the 
roads,  even  to  their  complete  exelu-  State  where  there  is  but  little  travel 
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of  any  constitutional  restriction  or  limitation,  the  legislature  of  a 
State  in  the  exercise  of  its  police  power  which  extends  to  the 
preservation  of  the  "  lives,  limbs,  health,  comfort  and  quiet  of 
all  persons  and  the  protection  of  all  property  within  the  State  " 
has  the  right  to  prohibit  automobiles  from  passing  over  certain 
streets  or  public  ways  in  any  city  or  town.  Such  an  act  is  held 
not  to  violate  the  constitutional  provision  that  no  State  shall  deny 
to  any  person  the  equal  protection  of  the  laws.^® 

And  in  another  case  in  Maine  it  has  been  decided  that  a  town 
may  pass  an  ordinance  closing  to  the  use  of  automobiles  certain 
public  streets  in  that  town,  such  ordinance  being  passed  by  vir- 
tue of  a  special  legislative  enactment  authorizing  it.  And  the 
enactment  authorizing  such  ordinance  is  held  not  to  be  repugnant 
to  any  constitutional  provision,  but  to  be  a  valid  exercise  of  the 
police  power  which  is  vested  in  the  State.®'^ 

The  court  said  in  this  case :  "  The  question  presented  is  this : 
'  Is  the  ordinance  of  the  town  of  Eden,  passed  under  express  leg- 
islative authority,  closing  to  the  use  of  automobiles  certain  public 

public  necessity  and  convenience  "  In  parks  and  cemeteries  and  pri- 
have  required  the  construction  of  vate  grounds,  where  narrow  roads 
ways  which  are  steep  and  narrow,  with  precipitous  banks  are  some- 
over  which  it  might  be  difficult  to  times  constructed  for  carriages 
run  an  automobile,  and  where  it  drawn  by  horses,  it  has  been  a  eom- 
would  be  very  dangerous  for  the  mon  practice  to  exclude  automobiles 
occupants  if  automobiles  were  used  altogether,  chiefly  because  of  the 
upon  theiu.  In  such  places  it  might  danger  of  their  frightening  horses. 
be  much  more  dangerous  for  travel-  "  The  right  of  the  legislature,  act- 
ers  with  horses  and  with  vehicles  of  ing  under  the  police  power,  to  pre- 
other  kinds  if  automobiles  were  al-  scribe  that  automobiles  shall  not 
lowed  there.  pass   over   certain   streets  as  public 

"  No  one  has  a  right  to  use  the  ways  in  a,  city  or  town,  seems  to  us 

public  streets  and  public  places  as  well  established  both  upon  principle 

he    chooses,   without   regard   to   the  and  authority." 

safety    of    other    persons    who    are  36.  State  v.  Phillips,    (Me.  1910), 

rightly  there.  78  Atl.  283,  citing  Commonwealth  v. 

"  In   choosing   his  vehicle,   every-  Kingsbury,  199  Mass.  542,  85  N.  B. 

one  must  consider  whether  it  is  of  a  848,  127  Am.  St.  Eep.  513. 

kind  which  will  put  in  peril  those  37.  State  v.  Mayo,  106  Me.  62,  75 

using    the    streets    differently   in    a  Atl.  295,  20  Ann.  Cas.  512,  26  L.  B. 

reasonable  way.  A.    (N.  S.)   502n. 
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streets  in  said  town,  constitutional  ?  '  The  contention  of  the  de- 
fendant is  that  it  violates  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States,  which  declares,  among  other  things, 
that  no  State  shall  '  deny  to  any  person  within  its  jurisdiction, 
the  equal  protection  of  the  laws,'  and  that  it  also  denies  him  that 
equality  of  right  guaranteed  under  section  i,  art.  i,  of  the  Con- 
stitution of  Maine,  '  of  enjoying  and  defending  life  and  liberty, 
acquiring,  possessing  and  protecting  property,  and  of  pursuing 
and  obtaining  safety  and  happiness.'  It  is  the  equal  right  of  all 
to  use  the  public  streets  for  purposes  of  travel,  by  proper  means, 
and  with  due  regard  for  the  corresponding  rights  of  others ;  and 
it  is  also  too  well  recognized  in  judicial  decisions  to  be  questioned 
that  an  automobile  is  a  legitimate  means  of  conveyance  on  the 
public  highways.  But  the  right  to  so  use  the  public  streets,  as  well 
as  all  personal  and  property  rights,  is  not  an  absolute  and  un- 
qualified right.  It  is  subject  to  be  limited  and  controlled  by  the 
sovereign  authority,  the  State,  wherever  necessary  to  provide 
for  and  promote  the  safety,  peace,  health,  morals  and  general  wel- 
fare of  the  people.  To  secure  these  and  kindred  benefits  is  the 
purpose  of  organized  government,  and  to  that  end  may  the  power 
of  the  State,  called  its  police  power,  be  used.  By  the  exercise  of 
that  power,  through  legislative  enactments,  individuals  may  be 
subjected  to  restraints,  and  the  enjoyment  of  personal  and  prop- 
erty rights  may  be  limited,  or  even  prevented,  if  manifestly  neces- 
sary to  develop  the  resources  of  the  State,  improve  its  industrial 
conditions,  and  secure  and  advance  the  safety,  comfort  and  pros- 
perity of  its  people.  .  .  .  That  reasonable  regulations  for  the 
safety  of  the  people  while  using  the  public  streets  are  clearly 
within  this  police  power  of  the  State  is  too  plain  to  admit  of 
discussion.  .  .  .  The  defendant,  however,  objects  against  the 
validity  of  the  ordinance  in  question  here,  that  it  applies  to  auto- 
mobiles only,  and  not  to  all  other  vehicles  that  use  those  streets. 
He  contends  that  it  '  operates  against  a  class  only '  and  is  there- 
fore special  legislation  which  the  Constitution  inhibits.  That 
contention  cannot  prevail.  'This  same  objection  to  the  constitu- 
tionality of  statutes  and  ordinances  regulating  the  use  of  automo- 
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biles,  that  they  apply  only  to  one  particular  class  of  vehicles,  has 
been  repeatedly  raised  in  recent  cases  and  as  repeatedly  decided  to 
be  without  merit.  .  .  .  The  ordinance  in  question  is  general  and 
not  special,  for  it  applies  equally  to  all  automobiles  without  dis- 
crimination, wherever  or  by  whomsoever  owned.  The  streets 
in  question  are  closed  to  all  automobiles  without  any  distinctions. 
.  .  .  This  enactment,  which  authorized  the  closing  to  the  use  of 
automobiles  of  the  streets  in  question,  we  do  not  find  to  be  re- 
pugnant to  any  constitutional  provision.  In  making  it  the  legis- 
lature decided  that  the  regulation  was  necessary  and  reasonable 
in  order  to  secure  the  public  safety  and  welfare,  and  it  cannot  be 
affirmed  that  such  will  not  be  its  effect.  The  regulation  is  clearly 
within  the  police  power  of  the  legislature  to  enact,  its  manifest 
tendency  and  effect  is  to  accomplish  the  purpose  for  which  it  was 
intended  and  accordingly  its  reasonableness  and  expediency  can- 
not be  reviewed  by  the  court.  The  judgment  of  the  legislature 
in  that  respect  is  conclusive."  ^* 

In  Calif  oi*nia  the  board  of  county  supervisors  of  Marion  county 
framed  an  ordinance  which  provided  that  "  no  person  shall  run 
an  automobile  on  any  .  .  .  highways  of  Marion  county  between 
the  hours  of  sunset  of  any  day  and  of  sunrise  on  the  day  follow- 
ing." A  violation  of  the  law  was  made  punishable  by  a  fine  or 
imprisonment.  A  motorist  was  convicted  of  a  violation  of  this 
regulation  and  was  sent  to  jail.  Habeas  corpus  proceedings  were 
brought  to  regain  the  prisoner's  liberty,  claiming  that  the  ordi- 
nance of  the  county  commissioners  prohibiting  the  operation  of 
motor  cars  at  night  was  unreasonable,  and,  therefore,  his  im- 
prisonment was  illegal.  The  Supreme  Court  of  California,  how- 
ever, decided  that  the  ordinance  constituted  a  reasonable  and 
valid  regulation  within  the  power  of  the  commissioners  to  make.^" 

This  regulation  and  decision  prohibits  the  motorist  from  re- 
turning home  in  his  car  at  night  if  he  should  happen  to  get  tem- 
porarily stuck  in  the  country  road  mud.     It  is  interesting  to  note 

38.  Per  King,  J.  39.  Ew  parte  Berry,  147  Cal.  523, 

82  Pao.  44. 
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what  the  court  said  in  this  case.  The  justice  writing  the  opinion 
states  (using  his  exact  language)  :  "If  the  use  of  automobiles 
"^gradually  becomes  more  common,  there  may  come  a  time  when 
an  ordinance  like  the  one  in  question  would  be  unreasonable.  As 
country  horses  are  frequently  driven  into  cities  and  towns,  many 
of  them  will  gradually  become  accustomed  to  the  sight  of  auto- 
mobiles, and  the  danger  of  their  use  on  country  roads  will  grow 
less."  Prohibiting  the  use  of  country  roads  at  night  would  seem 
to  be  exercising  the  right  to  regulate  motoring  to  its  limit,  and 
possibly  beyond  lawful  regulatory  power,  especially  in  view  of 
the  fact  that  horses  have  no  superior  right  on  the  road.  Such  a 
regulation  comes  very  near  amounting  to  prohibition.  The 
frightening  of  horses,  beyond  doubt,  is  an  incident  to  the  lawful 
use  of  the  public  highways,  and  does  not  of  itself  constitute  a 
wrong  per  se  upon  which  alone  legal  liability  may  be  based.  In 
a  case  decided  in  1902  by  the  Supreme  Court  of  Errors  of  Con- 
necticut,*'^ it  was  held  that  the  fright  and  shying  of  a  gentle  horse 
at  the  passing  of  an  automobile,  driven  with  ordinary  care  and 
at  a  reasonable  speed,  was  an  event  incident  to  the  proper  use  of 
the  highway.  The  facts  of  this  case  were  as  follows :  While 
meeting  and  passing  an  automobile  a  gentle  horse,  which  was 
being  driven  with  due  care,  became  frightened,  shied,  veering 
sharply  to  the  right,  and  being  within  a  few  feet  of  the  right 
side  of  the  road,  plunged  down  a  declivity  of  some  three  or  four 
feet  to  the  adjoining  land,  ran  a  distance  of  some  fifty  feet  and 
then,  taking  another  turn,  overturned  the  carriage,  injuring  an 
occupant.  The  automobile  was  being  driven  at  the  time  with 
ordinary  care  and  at  a  reasonable  speed.  It  was  claimed  that 
the  automobile  was  the  proximate  cause  of  the  injury  and  not  the 
failure  of  the  town  authorities  to  protect  the  bank  of  the  road. 
The  town  was  held  to  be  liable  for  the  injuries  caused  by  its  fail- 
ure to  make  the  highway  reasonably  safe  for  travel.  The  defect 
in  the  highway  was  the  lack  of  a  sufficient  railing  or  fence  on  the 

40.  Connecticut   case.  —  Upton    v.      tram   v.   Sharon,   71   Conn.   686,   43 
Windham,  75  Conn.  288,  53  Atl.  660,      Atl.  143,  46  L.  E.  A.  144. 
distinffuisMng    and    afflrming    Bar- 
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side  of  the  road.  In  contrast  to  the  severity  of  the  California 
decision  above  mentioned,  it  is  interesting  to  note  an  important 
case  decided  by  the  Appellate  Court  of  Illinois.*^ 

In  this  case  it  was  held  that  as  a  prerequisite  to  one  operating 
his  automobile  for  pleasure  on  the  public  ways,  the  city  of  Qii- 
cago  had  no  power  to  require  a  party  who  uses  his  automobile 
for  his  private  business  and  pleasure  only,  to  submit  to  an  ex- 
amination and  to  take  out  a  license,  for  such  is  imposing  a  bur- 
den upon  one  class  of  citizens  in  the  use  of  the  streets  which  is 
not  imposed  upon  others,  and  such  an  ordinance  was  beyond  the 
power  of  the  city  council,  and  was,  therefore,  void.  A  turnpike 
company  had  an  undoubted  right,  in  the  exercise  of  a  sound  dis- 
cretion, to  prevent  such  use  of  its  road  as  would  make  it  danger- 
ous to  the  general  public.  The  managers  of  highways  owned  by 
private  corporations  have  an  undoubted  right,  in  the  exercise  of 
a  sound  discretion,  to  prevent  such  use  of  the  highway  as  will 
make  it  dangerous.  Unless  forbidden  by  legislative  enactment, 
as  is  sometimes  done  in  the  case  of  bicycles,  they  may  exclude 
from  their  highways  a  carriage  or  vehicle,  the  use  of  which  is 
dangerous,  where  the  safety  of  the  general  public  demands  such 
exclusion.*^  l 

Where  towns  are  vested  with  a  general  power  "  to  take  all 
needful  means  for  securing  the  safety  of  persons  and  property 
within  the  township  "  and  are  required  to  keep  all  public  high- 
ways within  the  township  "  effectually  opened  .  .  .  and  clear  of 
all  impediments  to  easy  and  convenient  passing  and  traveling," 
they  have  no  power  to  prohibit  the  use  of  automobiles  on  a  public 
highway  within  their  limits.** 
'  And  while  a  municipality  may  adopt  regulations  for  the  use  of 
its  streets,  such  power  does  not  extend  to  the  right  to  so  legislate 
as  to  exclude  motor  vehicles  from  the  use  of  the  streets.** 

41.  Illinois  decision.  —  Chicago  v.      paying  reasonable  toll.  —  Soranton  v. 
Banker,   112  111.   App.   94.  Laurel   Eun   Turnpike   Co.,    14   Luz. 

42.  Exclusion     from     turnpike. —      Leg.  Rep.   (Pa.)   97. 

Berties  v.  The  Laurel  Eun  Turnpike  43.  Walker   v.   Commonwealth,   40 

Co.,  15  Pa.  Dist.  Eep.  94.  Pa.  Super.  Ct.  638. 

Automoliile  may  use  turnpike  upon         44.  Em    parte    Snowden,    12    Cal. 

App.  521,  107  Pae.  724, 


Rights  of  Automobiles  to  Use  Highways,  etc.      67 

Sec.  50.  Tolls. 

A  judicial  decision  of  much  importance  to  automobilists 
handed  down  by  the  Supreme  Court  of  New  York,  held  that  a 
certain  toll  bridge  company  possessed  no  legal  right  to  charge 
tolls  for  automobiles.  The  charter  of  this  company  enumerated 
specifically  the  classes  of  vehicles  for  the  passage  of  which  tolls 
could  be  collected;  it  made  no  mention  of  automobiles. 

The  importance  of  this  decision  is  due  to  the  fact  that  there 
are  many  other  toll  bridges  throughout  the  United  States  which 
possess  similar  charters,  and  must  therefore  permit  automobiles 
to  pass  over  their  bridges  toll  free.  However,  if  the  charter  of 
such  a  corporation  expressly  authorizes  the  company  to  charge 
tolls  for  certain  classes  of  vehicles  mentioned,  and  in  enumer- 
ating the  list  uses  the  phrase  "  any  other  vehicle,"  then  the  au- 
tomobile might  be  held  to  pay  toll. 

The  principle  of  law  governing  the  subject  of  exacting  auto- 
mobile tolls  is  that  a  corporation  which  is  given  valuable  privi- 
leges from  the  State  possesses  only  those  powers  which  are  ex- 
pressly granted  or  conferred  by  necessary  implication  from  the 
charter  provisions.  Justice  Spencer,  of  the  New  York  Supreme 
Court,  in  making  the  decision  here  referred  to,  says :  "  The  com- 
pany's right  to  exact  tolls  is  confined  to  the  animals  and  vehicles 
specified  in  the  act  conferring  the  franchise.  All  other  animals 
and  vehicles  must  be  presumed  to  have  the  right  to  cross  free. 
The  fact  that  automobiles  were  not  known  at  the  time  of  the  pas- 
sage of  the  act  makes  no  difference,  for  the  reason  that  defend-  « 
ants,  by  accepting  the  franchise  in  consideration  for  the  right  to 
collect  the  tolls  stipulated  for,  assumed  the  duty  and  responsi- 
bility of  building  and  maintaining  a  bridge  that  would  meet  the 
reasonable  requirements  of  all  travelers  on  the  public  highway, 
including  vehicles  and  animals  then  in  common  use  by  travelers, 
and  also  such  as  might  thereafter  come  into  common  use.  Its 
power  to  collect  toll  is  derived  from  the  provisions  of  the  fran- 
chise. It  stipulated  for  no  other  or  further  right,  and  may  not 
exact  toll  except  as  therein  provided.  If  it  deems  it  necessary  to 
require  payment  of  tolls  from  others  it  must  apply  to  the  Legis- 
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lature  for  authority  so  to  do.     Its  power  must  be  strictly  con- 
strued." 

The  amount  of  tolls  exacted  from  automobilists  by  toll  bridges 
and  toll  roads  figures  up  to  thousands  of  dollars.  As  a  general 
rule  the  charge  for  the  passage  of  a  motor  vehicle  is  much  higher 
than  the  charge  for  other  carriages.  There  is  no  reason  for  this 
increased  price  for  the  passage  of  automobiles,  except  the  fact 
that  ordinarily  the  motorist  can  afford  to  pay  it.*^ 

Sec.  51.  As  to  the  exclusion  of  non-resident  motorists. 

As  to  the  exclusion  of  non-resident  motorists  from  the  public 
ways,  there  is  no  authority  or  power  in  the  State  to  do  this,  on 
the  ground  of  non-residence,  and  the  States  have  no  power  to 
place  greater  restrictions  or  burdens  on  non-resident  automobilists 
than  those  imposed  on  their  own  citizens.  Such  action  on  the  part 
of  a  State  would  violate  the  Federal  Constitution.  However,  the 
State  may  compel  non-residents  to  comply  with  the  regulations 
controlling  residents.  No  discrimination  is  created  in  such  a 
case,  as  all  are  treated  alike.** 

Sec.  52.  Compelling  privilege  of  using  road  —  pleading. 

In  a  case  in  Pennsylvania  the  right  of  a  turnpike  company  to 
prohibit  the  use  of  the  turnpike  road  to  automobiles  is  considered. 

45.  Toll  bridges. — Mallory  v.  Sara-  toll     was     demanded     choked     the 

toga    Lake    Bridge    Co.,    104   N.    T.  keeper,  rushed  their  machine  through 

Supp.  1025,  53  Misc.  E.  (N.  Y.)  446.  the   gate   and   injured   the   keeper's 

New    York    statute.  —  Since    the  wife,  and  that  they  had  previously 

above    decision    the    Legislature    of  driven    through    a    number    of    toll 

New   York,  passed   an   enabling  act  gates  at  a  high  rate  of  speed  with- 

allowing  toll  bridges  to  charge  rea-  out  paying  toll,  is  sufficient  to  war- 

sonable  tolls  for  automobiles,  but  no  rant  a  verdict  of  guilty  of  assault. , 

more    than    is    charged    for    other  In   such   a   case    a   demand   by  the 

vehicles.    See  L.  1907,  ch.  127.  keeper  for  a  higher  rate  of  toll  than 

Assault  on  toll  gate  keeper.  —  Evi-  was  legal  did  not  justify  the  assault, 

denee,    although    contradicted,    that  Commonwealth    v.    Eider,     29     Pa. 

the    defendants    approached    a    toll  Super.  Ct.  621. 

gate    in    an   automobile,   and   when  46.  See  in  this  connection,  sections 

68,  69,  in  next  chapter. 
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In  this  case  the  court,  after  referring  to  the  acts  under  which  it 
was  incorporated  and  the  power  conferred  upon  it,  decided  that 
the  turnpike  company's  road  was  a  public  highway  and  that  an 
automobile  was  within  the  term  "  other  carriage  of  burden  or 
pleasure,"  within  the  laws  of  that  State,  as  to  the  use  of  high- 
ways and  turnpike  roads  by  such  vehicles,  and  that  the  company 
could  not  refuse  to  grant  the  right  to  an  automobile  to  use  its 
road  and  that  a  peremptory  writ  of  mandamus  would  issue,  com- 
pelling it  to  perform  the  duties  prayed  for  in  the  petition.*''' 

A  petition  for  a  writ  of  mandamus  commanding  a  turnpike 
company  to  allow  the  petitioner,  while  operating  and  using  his 
automobile,  the  right  and  privilege  of  passing  over  and  upon  its 
turnpike  road,  upon  his  paying  the  tolls  established  by  law  for 
the  passage  of  vehicles  of  similar  weight  and  width  of  tires  over 
turnpike  roads  of  the  commonwealth  of  Pennsylvania,  must  aver 
that  the  petitioner  has  complied  with  all  the  requirements  of  the 
provisions  of  the  State  Automobile  Act.*® 

47.  Seranton  v.  Laurel  Eun  Turn-  48.  Mandamus.  —  Bertles    v.    The 

pike  Co.,  225  Pa.  St.  82,  73  Atl.  1063.      Laurel    Eun    Turnpike    Co.,    15   Pa. 

Dist.  Eep.  94. 
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57b.  Status  of  unlicensed  automobilist  —  conclusion. 

57c.  Status  of  unlicensed  automobilist  when  ear  is  operated  by  an- 
other —  negligence. 

57d.  Operation  by  unlicensed  person  when  accompanied  by  Ueensed 
operator. 

57e.  Burden   of  proving  want  of  license  or  registration. 

58.  Age  limit. 

59.  Purpose  of  registration. 

60.  Certificate   as   evidence   of   ownership. 

61.  Power  to  require  registration  and  license. 

62.  Municipal  and  state  regulation  —  continued  —  instances. 

63.  Constitutional  law. 

63a.  Constitutional  law  —  license  fee  must  be  reasonable  and  not  for 

revenue  purposes. 
63b.  Constitutional   law  —  imposing   license   fee   and    ad  valorem  tax 

not   double  taxation. 
63e.  Constitutional   law  —  fees   graded   according   to   horse   power   of 

automobile. 


Registration  and  Licensing.  71 

63d.  Constitutional    law  —  statute    exempting    automobiles    from    tax- 
ation on  payment  of  license  fee. 

64.  Class  legislation  —  considered  generally. 

65.  Licenses  —  nature  of. 

66.  Operation  and  effect  of  license. 

67.  Statute  requiring  non-resident  owner  to  designate  agent  in  State 

for  service  of  process. 

68.  Exemption   of   non-residents. 

69.  Exemption   based  upon   reciprocity. 

69a.  Indictment    for    violation    of    licensing    or    registration    laws  — 
charging  the  offense. 

Sec.  53.  General  considerations. 

In  many  of  the  States  statutes  have  been  passed  requiring 
the  registration  of  automobiles  or  owners,  manufacturers  and 
chaufifeurs.  In  some  jurisdictions  only  the  machine  is  required 
to  be  registered,  in  others  the  operator,  and  in  others  the  dealer 
or  owner.  Some  of  the  States,  like  New  York,  in  the  Law  of 
1904,  require  registration  by  owners,  manufacturers,  and  chauf- 
feurs. 

The  statutes  providing  for  registration  generally  enact  that 
the  party  to  register  must  file  a  statement  containing  his  name, 
address,  and  a  description  of  the  machine,  which  statement  is  to 
be  filed  with  the  Secretary  of  State  or  some  other  officer,  who, 
upon  receipt  of  the  statement  and  a  prescribed  fee,  makes  a  record 
of  the  application,  whereupon  the  officer  issues  to  the  applicant  a 
number  which  corresponds  with  the  number  against  his  name  as 
recorded.  The  precise  statutory  provisions  of  the  various  States 
are  ascertainable  by  writing  to  the  Secretary  of  State  or  other 
officer  having  charge  of  registrations.  Blanks  will  be  furnished 
upon  request.  The  number  assigned  is  generally  required  to  be 
displayed  on  the  machine  in  a  conspicuous  place. 

Usually  number  tags  or  plates  are  carried  on  both  the  rear  and 
front  of  the  automobile,  however,  in  a  number  of  jurisdictions 
the  displayment  of  the  number  is  only  necessary  on  the  back  of 
the  motor  vehicle.    Some  of  the  States  require  the  number  plate 
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to  be  fixed  and  to  be  placed  a  certain  distance  from  the  ground. 
It  is  also  a  common  requirement  that  the  number  must  be  kept 
free  from  obliteration.  In  certain  States  where  registrations  are 
annual,  the  number  plates  are  furnished  by  the  State  and  each 
year  a  different  colored  number  plate  is  used.  This  affords  an 
easy  method  of  detecting  those  who  have  failed  to  register,  how- 
ever, reasonable  opportunity  to  obtain  new  plates  should  be  given 
from  year  to  year. 

Sec.  54.  Registration  systems. 

Every  State  in  the  United  States  and  every  foreign  country 
which  has  sought  to  regulate  the  operation  of  automobiles  on  the 
public  thoroughfares  has  compelled  by  law  registration  with  a 
certain  official,  and  in  many  of  the  States  and  foreign  jurisdic- 
tions chauffeurs  especially,  are  required  to  register.  Although 
each  State  and  foreign  country  has  established  a  registration  sys- 
tem, there  is,  however,  considerable  difference  in  the  systems 
adopted.  Why  there  should  be  this  difference  cannot  perhaps- be 
explained.  The  general  conditions  in  all  the  jurisdictions,  both 
State  and  foreign,  are  much  the  same.  The  same  kinds  of  au- 
tomobiles are  also  used. 

There  are  in  existence  two  general  systems  of  registration, 
viz. :  First  registration  of  automobiles  by  owners ;  second  regis- 
tration of  all  drivers. 

It  certainly  seems  somewhat  inconsistent  for  one  State,  for 
example,  to  require  the  machines  themselves  to  be  registered,  and 
upon  crossing  over  the  border  into  another  State  to  find  the  law 
totally  ignoring  the  vehicle,  but  specifically  requiring  drivers  or 
operators  to  register.  The  purpose  of  the  automobile  registra- 
tion systems  is  to  afford  a  means  of  identifying  the  automobilist, 
if  for  any  lawful  reason  his  identity  is  desired  to  be  ascertained. 
The  theory  is  that  from  the  number  the  name  of  an  offending 
automobilist  may  be  ascertained  from  the  officer  keeping  the 
record. 

Ife  a  system  requiring  the  registration  of  automobiles  by  own- 
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ers  more  conducive  to  correct  identification  than  a  system  re- 
quiring the  registration  of  all  drivers? 

This  is  an  important  question.  It  may  be  that  neither  system 
is  of  much  practical  use  considering  the  promiscuous  way  number 
plates  are  loaned  and  exchanged,  but  considering  the  question  in 
connection  with  accurate  identification,  assuming  that  there  is  no 
misuse  of  numbers,  it  certainly  must  be  conceded  that  the  system 
which  registers  all  drivers,  more  directly  tends  to  afford  a  quick 
means  of  identifying  the  person  wanted.  To  register  the  ma- 
chine by  the  owner  does  no  more  than  identify  the  automobile. 
Of  course,  the  name  of  the  owner  may  be  ascertained,  but  it  would 
not  be  easy  to  discover  the  name  of  a  person  other  than  the  owner 
who  may  be  the  real  party  wanted;  at  least  this  method  of  identi- 
fication is  more  indirect  and  subject  to  failure.  It  is  a  recog- 
nized fact  that  the  registration  systems  which  place  automobiles 
only  on  record  have  proven  to  be  of  little  use  in  finding  the  real 
culprit  who  speeds  away  leaving  nothing  behind  but  his  victim 
and  seldom  a  record  of  his  car. 

Sec.  55.  Registration  by  corporations  and   partnerships. 

Under  an  automobile  law  which  requires  all  automobiles  and 
motor  cycles  to  be  registered  by  the  owner  or  person  in  control, 
and  prohibiting  any  person  to  operate  such  a  vehicle  until  he 
shall  first  have  obtained  a  license,  which  he  must  keep  with  him 
when  operating  the  machine,  a  corporation  or  partnership  owning 
a  vehicle  covered  by  the  statute,  according  to  a  decision  of  the 
Supreme  Court  of  New  Hampshire,  must  register  the  automo- 
bile in  the  corporate  or  firm  name,  but  the  license  is  not  to  be  is- 
sued to  the  corporation  or  firm  as  such,  it  being  personal  to  the 
operator.^ 

Sec.  55  a.  Registration  by  dealers. 

Some  of  the  laws  for  the  regulation  of  motor  vehicles  or  au- 

1.  Corporations  and  partnerships.      Pearson,  74  N.  H.  22,  64  Atl.  582. 
—  Emerson    Troy    Granite    Co.    v. 
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tomobiles  provide  for  registration  by  dealers  in  such  vehicles. 
Where  a  statute  of  such  a  character  is  in  force,  registration  must 
be  by  the  one  actually  contemplated  by  the  act. 

So  under  a  statute  containing  a  provision  to  this  effect  and 
for  the  issuance  of  a  license  to  such  persons  and  defining  a 
dealer  as  "  every  person  who  is  engaged  in  the  business  of  buy- 
ing, selling  or  exchanging  motor  vehicles,  on  commission  or 
otherwise  and  every  person  who  lets  for  hire  two  or  more  motor 
vehicles,"  it  was  held  that  registration  in  the  name  of  one  carry- 
ing on  a  garage  business  as  agent  for  an  owner  is  not  sufficient; 
registration  in  the  name  of  the  principal,  the  actual  owner,  is 
necessary.^ 

Sec.  5  5b.  Distinctive  number  to  dealer  —  New  York  statute. 

By  the  Motor  Vehicle  Law  of  1910  in  New  York  ^  it  was  pro- 
vided that  "  Every  person,  firm,  association  or  corporation  manu- 
facturing or  dealing  in  motor  vehicles  may,  instead  of  register- 
ing each  motor  vehicle  so  manufactured  or  dealt  in,  make  a  veri- 
fied application  for  a  general  distinctive  number  for  all  the 
motor  vehicles  owned  or  controlled  by  such  manufacturer  or 
dealer.  .  .  .  Such  number  plate  or  duplicate  thereof  shall  be 
displayed  by  every  motor  vehicle  of  such  manufacturer  or  dealer 
when  the  same  is  operated  or  driven  on  the  public  highways.  .  .  . 
Nothing  in  this  subdivision  shall  be  construed  to  apply  to  a 
motor  vehicle  operated  by  a  manufacturer  or  dealer  for  private 
use  or  for  hire." 

In  construing  this  act  it  was  held  that  "  personal  use  "  included 
not  incidental  to  the  business  of  manufacturing  or  dealing  in 
motor  vehicles  and  that  a  dealer  in  transporting  merchandise 
from  the  business  place  of  the  firm  to  one  of  its  customers  vio- 
lated the  law  when  he  did  not  have  a  separate  registry  number 
issued  for  that  particular  vehicle.* 

2.  Gould  V.  Elder,  219  Mass.  396,      Vehicle  Law,  $  284. 

107  N.  E.  59.  4.  People  ex  rel.  Howe  v.  Hanna, 

3.  Laws  1910,  c.  374,  aa  amended      136  N.  T.  Suppl.  162,  26  N.  Y.  Cr. 
by  Laws   1911,  c.   491,   J   2;   Motor      E.  324.     Magistrate  Freschi  said  in 
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In  Connecticut  by  the  Motor  Vehicle  Law  of  1909  *  it  was  pro- 
vided that  every  automobile  dealer,  liveryman,  or  manufacturer, 
instead  of  registering  each  car  owned  or  controlled  by  him, 
might  apply  for  and  obtain  a  general  distinguishing  number 
or  mark  under  which  every  motor  vehicle  owned  or  controlled 
by  him,  until  sold  or  loaned,  for  a  period  of  more  than  five 
successive  days,  should  be  regarded  as  registered.  In  con- 
struing this  act  it  was  held  that  although  the  statute  was 
not  designed  to  allow  others,  under  cover  of  the  dealer's  general 
number  or  distinguishing  mark,  to  operate  cars  belonging  to  or 
controlled  by  themselves,  yet  an  automobile,  while  in  the  exclu- 
sive possession  and  control  of  a  dealer  for  sale,  might  be  loaned 
by  him  to  its  owner  for  an  afternoon's  use  without  impairing  the 
validity  of  its  registration  under  the  dealer's  general  number  or 
mark,  provided  the  arrangement  between  them  was  entered  into 
in  good  faith  and  not  as  a  mere  cover  to  enable  the  owner  to 
operate  his  own  car  and  escape  the  payment  of  the  registration 
fee.* 

Sec.  55c.  Registration  in  trade  name. 

In  as  much  as  a  corporation,  firm  or  individual  may  adopt  a 

this    case  :      "  Each    and    every    car  and  everything  not  incidental  to  the 

operated     by     a     manufacturer     or  business  of  manufacturing  or  dealing 

dealer  for  his  own  personal  use  and  in   motor   vehicles.      The   defendant 

pleasure,  in  no  way  connected  with  in  my  opinion  was  engaged  in  using 

or  relating  to  the  business  of  manu-  and  operating  the  motor  vehicle  in 

f aeturing    or   dealing   in   motor   ve-  question  for  the  private  business  and 

hides,    must    have    a    separate    and  use  of  Healy  &  Co.,  in  that  he  did 

distinctive   number   for   each   motor  transport  merchandise  from  the  busi- 

vehicle  so  owned  and  controlled  by  ness   place    of   said   firm   to   one    of 

him.     A  general  distinctive  number  their  customers,  and  to  that  extent 

in  all  other  eases  is  proper.     The  in-  his   acts  were  in   the  nature   of   an 

tent  of  the  law  is  plain.     A  manu-  express    or   delivery   business.      The 

facturer   or    dealer,   who    permits    a  fact   that   no   charge  was  made  for 

car  to  be  operated  for  a  private  use  such  delivery  does  not,  in  my  opin- 

or  for  hire  without  having  a  separate  ion,  alter  the  case." 

number,   aside  from  the  distinctive  5.  Conn.  Pub.  Acts  1909,  eh.  211, 

manufacturer's  number,  violates  the  $  3. 

law.    Personal  use  includes  anything  6.  Shaw    v.    Connecticut    Co.,    86 

Conn.  409,  85  Atl.  536. 
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trade  name  under  which  business  may  be  transacted,  a  registra- 
tion in  the  name  so  adopted  may  be  proper,  provided,  of  course, 
a  fictitious  name  cannot  be  adopted  by  an  individual,  under  the 
guise  of  a  trade  name,  for  the  purpose  of  concealing  his  identity. 
So  a  plaintiff  who  has  thus  registered  his  automobile  may  recover 
for  injuries  due  to  the  negligence  of  another  and  his  right  to 
recover  will  not  be  defeated  by  the  fact  that  the  plaintiff  has 
failed  to  comply  with  a  statute  requiring  a  certificate  of  certain 
facts  to  be  filed  by  such  a  trader,  the  statute  being  intended 
solely  for  the  information  and  protection  of  creditors  with 
whom  he  might  contract.'' 

Sec.  55d.  Chauffeur's   occupation  properly  subject  to  regula- 
tion. 

The  occupation  of  a  chauffeur  for  hire  is  one  which  may  be 
properly  subject  to  regulation  and  as  a  condition  to  the  exercise 
of  his  calling,  he  may  be  required  to  pay  a  license  fee.  And  the 
fact  that  a  law  requires  chauffeurs  or  drivers  of  motor  vehicles 
for  hire  to  pay  a  license  fee  while  all  other  drivers  of  vehicles  are 
classed  as  "  operators  "  and  not  subject  to  the  operation  of  the 
act  has  been  held  not  to  render  it  unconstitutional  as  an  arbitrary 
classification.* 

The  court  said  in  this  case  ®  "  The  occupation  of  a  chauffeur 
is  one  calling  for  regulation  and  therefore  permitting  a  regulatory 
license  fee  is  beyond  question.  '  When  the  calling  or  profession 
or  business  is  attended  with  danger  or  requires  a  certain  degree 
of  scientific  knowledge  upon  which  others  must  rely,  then  legis- 
lation properly  steps  in  and  imposes  conditions  upon  its  exer- 
cise.' ^'^  That  the  occupation  of  a  chauffeur  is  of  this  charac- 
ter may  not  be  questioned  and  has  been  decided.^^ 

7.  Crompton  v.  Williams,  216  Mass.  10.  Minneapolis,  etc.,  Bailroad  Co. 
184,  103  N.  E.  298.                                   v.  Beekwith,  129  V.  S.  29,  32  L.  Ed. 

8.  Matter  of  Application  of  Stork,      585,  9  Sup.  Ct.  Rep.  207. 

167  Cal.  294,  139  Pae.  684.  11.  State    jo.    Swagerty,    203    Mo. 

9.  Per  Henehaw,  J.  517,  120  Am.  St.  Rep.  671,  11  Ann. 

Cas.  725,  10  L.  B.  A.   (N.  S.)   601, 
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There  are  unquestionable  elements  of  similarity,  even  of  iden- 
tity, between  the  driving  of  an  automobile  by  a  professional  chauf- 
feur and  the  driving  of  a  like  vehicle  by  a  private  owner,  desig- 
nated in  this  act  as  an  '  operator.'  Thus  it  may  not  be  gainsaid 
that  the  ignorance  of  the  one  is  as  likely  to  result  in  accident  as 
the  same  ignorance  upon  the  part  of  the  other.  The  recklessness 
of  the  one  is  as  likely  to  result  in  injury  as  the  recklessness  of 
the  other.  It  is  equally  dangerous  to  other  occupants  and  users 
of  the  highway  whether  the  unskilled  or  reckless  driver  be  a 
chauffeur  or  *  operator.'  All  these  matters  may  be  conceded,  and 
yet  there  are  others  of  equal  significance  where  the  differences 
between  the  two  classes  of  drivers  are  radical.  Of  first  import- 
ance in  this  is  the  fact  that  the  chauffeur  offers  his  services  to  the 
public  and  is  frequently  a  carrier  of  the  general  public.  These 
circumstances  put  professional  chauffeurs  in  a  class  by  them- 
selves and  entitle  the  public  to  receive  the  protection  which 
the  legislature  may  accord  in  making  provision  for  the  compe- 
tency and  carefulness  of  such  drivers.  The  chauffeur,  generally 
speaking,  is  not  driving  his  own  car.  He  is  intrusted  with  the 
property  of  others.  In  the  nature  of  things  a  different  amount 
of  care  will  ordinarily  be  exercised  by  such  a  driver  than  will 
be  exercised  by  the  man  driving  his  own  car  and  risking  his  own 
property.  Many  other  considerations  of  like  nature  will  readily 
present  themselves,  but  enough  has  been  said  to  show  that  there 
are  sound,  just,  and  valid  reasons  for  the  classification  adopted. 
The  argument  of  the  peril  attending  the  public  at  the  hands  of 
the  unlicensed  operator  driving  his  own  car  is  not  without  force, 
but  it  can  only  successfully  be  presented  to  the  legislative  de- 
partment and  not  to  the  courts." 

Provisions  of  such  a  character  may  properly  be  regarded  as 
within  the  police  power  of  the  State.^^ 

102  S.  W.  483 ;  Christy  v.  Elliott,  216  87  Atl.  1080,  so  holding  in  eonstru- 

lU.  31,  108  Am.  St.  Eep.  196,  3  Ann.  ing  an   enactment  requiring  profes- 

Cas.  487,  1  L.  B.  A.   (N.  8.)   215,  74  sional  chauffeurs  to  obtain  a  license 

N.  E.  1035.  annually   at   a   cost   of   five   dollars 

12.  Buggies  V.  State,  120  Md.  553,  while  other  operators  were  required 
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Sec.  55e.  Failure  to  comply  with  statute  requiring  badge  of 
chauffeur  to  be  kept  in  sight. 

In  an  action  for  injuries  to  an  automobile  it  is,  no  defense  that 
the  badge  of  the  chaufifeur  was  not  in  sight  as  required  by 
statute.^* 

Under  a  statute  forbidding  any  person  to  operate  or  drive  a 
motor  vehicle  on  the  public  highways  "  unless  such  vehicle  shall 
have  a  distinctive  number  assigned  to  it  by  the  secretary  of 
state  and  a  number  plate  issued  by  the  secretary  of  state  with  a 
number  corresponding  to  that  of  the  certificate  of 'registration 
conspicuously  displayed  "  on  the  front  and  rear  of  such  vehicle,^* 
it  is  held  that  one  who  drives  a  motor  vehicle  without  having 
such  distinctive  number  thus  displayed  is  guilty  of  a  violation 
of  law  without  regard  to  the  question  of  criminal  intent.^^ 

Sec.  56.  Traction  engines. 

A  law  of  the  State  of  New  Hampshire  requiring  the  licensing 
of  operators  of  automobiles,  and  defining  automobiles  as  all  vehi- 
cles propelled  by  other  than  muscular  power,  except  railroads  and 
railways  cars,  and  motor  vehicles  running  only  upon  rails  or 
tracks,  and  road  rollers,  has  been  held  by  the  Supreme  Court  of 
New  Hampshire  to  include  a  road  locomotive  or  traction  engine 
used  to  draw  cars.^® 

Sec.  57.  Status  of  unlicensed  automobilist  —  Massachusetts 
doctrine. 
A  statute  requiring  the  registration  of  automobiles  and  the 
licensing  of  drivers  and  providing  a  penalty  for  a  violation  of 
the  act  has  been  held  to  make  the  operation  of  unregistered  au- 
tomobiles unlawful.     In  such  a  case  it  has  been  said  that  the 

to  pay  a  fee  of  only  two  dollars  for  283,  $  1. 

a  license  which  did  not  need  to  be  15.  People  v.  Sehoepflin,  78  Misc. 

renewed  annually.  R.  (N.  Y.)  62,  137  N.  T.  Suppl.  675. 

13.  Latham  v.  Cleveland,  Cincin-  16.  Traction  engines. — Emerson 
nati  C.  &  St.  L.  E.  Co.,  164  HI.  App.  Troy  Granite  Co.  v.  Pearson,  74  N. 
559.  H.  22,  64  Atl.  582. 

14.  N.   T.   Highway  Law  1911,   $ 
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operator  of  the  machine  is  a  mere  trespasser  upon  the  highway, 
that  he  is  violating  a  law  made  for  the  protection  of  all  other 
persons,  lawfully  using  the  highway,  and  that  such  other  persons 
owe  to  such  a  trespasser  no  other  or  further  duty  than  to  refrain 
from  injuring  him  by  wanton  or  reckless  acts.^'' 

So  in  a  case  in  Massachusetts  it  is  decided  that  a  person  riding 
in  an  unregistered  automobile  is  not  entitled  to  the  rights  of  a 
traveler  and  cannot  avail  himself  of  the  violation  of  an  act  "  for 
the  better  protection  of  travelers  at  railroad  crossings,"  and  re- 
quiring a  signal  from  an  engine  approaching  a  traveled  way  or 
place.^^ 

In  a  more  recent  case,  however,  in  Massachusetts  it  is  de- 
cided that  a  violation  of  a  statute  forbidding  any  person  to 
"  operate  an  automobile  or  motor  cycle  .  .  .  unless  licensed  to 
do  so  under  the  provisions  of  this  act "  is  only  evidence  of  negli- 
gence in  the  management  of  the  car,  does  not  render  the  operator 
a  trespasser  upon  the  highway  and  that  if  the  want  of  a  license 
had  no  connection  with  the  accident  for  which  a  plaintiff,  driving 
such  car  sues,  it  will  not  preclude  him  as  a  plaintiff  from  re- 
covery.^® 

17.  Dudley  v.  Northampton  Street  Wanton  negligence  not  established. 

Ey.  Co.,  202  Mass.  443,  89  N.  E.  25,  — Failure  of  a  motor  man  to  see  an 

23  L.  E.  A.    (N.  S.)   561n,  followed  automobile    before    he    did    and    to 

in  Dean  v.  Boston  Elevated  Eailroad  bring  his  car  to  a  stop  quicker  while 

Co.,  217  Mass.   495,  108  N.  E.   616 ;  evidence  of  negligence  fails  to  reach 

Crompton    i}.    Williams,    216    Mass.  the    kind    of    conduct    required    to 

184,  103  N.   E.  298 ;  Holden  v.  Mc-  warrant    a    recovery    by    plaintiffs 

Gillicuddy,  215  Mass.  563,  102  N.  E.  who  were,  by  reason  of  the  automo- 

923 ;  Holland  v.  City  of  Boston,  213  bile     being    unlicensed,     trespassers 

Mass.  560,  100  N.  B.  1009 ;  Love  v.  upon  the  highway.     Dean  v.  Boston 

Worcester  Consolidated  Street  Eail-  Elevated    Eailway    Co.,    217    Mass. 

way,  213  Mass.   137,  99  N.  B.  960;  495,  105  N.  B.  616. 

Chase  v.  New  York  Central  &  Hud-  18.  Chase  v.  New  York  Central  & 

son  Eiver  Eailroad,  208  Mass.   137,  Hudson   Eiver   Eailroad,   208   Mass. 

94  N.  B.  377 ;  Trombley  v.  Stevens-  137,  94  N.  B.  377. 

Duryea  Co.,  206  Mass.  516,  92  N.  B.  19.  Bourne  v.  Whitman,  209  Mass. 

764;   Feeley  v.   Melrose,   205   Mass.  155,  95  N.  E.  404,  35  L.  E.  A.   (N. 

329,  91  N.  B.   306,  21  L.  E.  A.   (N.  8.)    701,    distinguishing   prior   cases 

S.)  1156,  137  Am.  St.  Eep.  445.  holding  the  operator  of  an  unregis- 
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Sec.  57a.  Status  of  unlicensed  automobilist  —  contrary  view. 

In  a  late  case  in  Alabama  this  question  is  also  considered  in 
an  action  brought  to  recover  for  an  injury  resulting  from  a  col- 
lision between  a  motor  cycle  and  an  automobile,  alleged  to  be 
due  to  the  negligent  operation  of  the  automobile  and  it  was  held 
that  though  the  motor  cycle  was  not  duly  registered  this  did  not 
relieve  the  defendant  from  his  duty  to  so  operate  his  car  as  not 
to  negligently  injure  the  person  or  property  of  another.^" 

The  same  view  is  also  expressed  in  other  decisions  in  this  last 
named  State,^^  in  which  it  is  also  decided  that  the  mere  fact  that 


tered  automobile  a  trespasser,  by 
reason  of  a  difference  in  the  pro- 
visions of  the  statute,  it  being  held 
that  the  provisions  under  which  the 
earlier  cases  were  decided  made  the 
operation  of  an  unregistered  auto- 
mobile upon  the  highway  unlawful 
in  every  respect  while  in  this  case 
the  operation  of  the  automobile  it- 
self was  not  objectionable,  the 
illegal  element  in  the  act  being  the 
failure  to  have  a  license.  This  de- 
cision was  followed  in  Conroy  v. 
Mather,  217  Mass.  91,  104  N.  E. 
487,  52  L.  R.  A.  (N.  S.)  801; 
Holden  v.  McGillicuddy,  215  Mass. 
563,  102  N.  E.  923 ;  Holland  v.  City 
of  Boston,  213  Mass.  560,  100  N.  E. 
1009. 

20.  Stovall  V.  Corey-Highlands 
Land  Co.,  (Ala.),  66  So.  577.  The 
court  said :  "  The  fact  that  the 
plaintiff's  motor  cycle  was  not 
registered  in  compliance  with  the 
law  of  the  state  had  no  causal  con- 
nection with  the  injury  of  which 
the  plaintiff  complains,  and  can  in 
no  way  be  avoidable  to  the  defend- 
ant, under  the  issues  presented  in 
this  case.  The  fact  that  the  motor 
cycle  was  not  registered  in  no  way 
affected  the  general  duty,  which  the 


defendant  owed  to  the  plaintiff,  to 
so  operate  its  automobile  while 
traveling  upon  the  public  highway 
as  not  to  negligently  injure  the 
person  or  property  of  another." 
Per  De  Graffenried,  J. 

21.  Birmingham  Bailway  Light  & 
Power  Co.  v.  Mtna,  Accident  & 
Liability  Co.,  184  Ala.  601,  64  So. 
44,  which  was  an  action  for  injuries 
to  an  automobile  resulting  from  a 
collision  with  a  street  ear.  The 
court  said :  "  It  matters  not  to  the 
defendant  whether  the  automobile 
was  or  was  not  registered  in  com- 
pliance with  the  laws  of  the  state, 
which  require  all  automobiles  to  be 
registered.  If  the  automobile  was 
not  registered,  the  owner  thereof 
may  be  guilty  of  a  violation  of  one 
of  the  criminal  laws  of  the  state, 
but  that  fact  in  no  way  affected  the 
general  duty,  which  the  defendant 
owes  to  the  law,  so  to  operate  its 
ears  as  not  to  negligently  injure  the 
person  or  property  of  any  person. 
The  mere  fact,  if  it  be  a  fact,  that 
the  automobile '  was  not  registered 
had  no  causal  connection  with  the 
injury  of  which  the  plaintiff  com- 
plains, and  that  fact,  if  it  be  a 
fact,  in  no  way  contributed  to  the 
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an  automobile  was  not  registered  according  to  law  does  not  of 
itself  afiford  any  basis  for  a  defendant's  liability  for  an  accident 
to  a  person  run  down  by  the  machine.  ^^ 

In  California  it  has  also  been  decided,  in  a  recent  case,  that  the 
failure  of  the  owner  of  a  motor  cycle  to  register  it  as  required  by 
ordinance  would  not  affect  his  right  to  recover  for  an  injury 
caused  by  the  negligence  of  another,  there  being  no  causal  rela- 
tion between  such  violation  and  the  injury  complained  of.^* 

In  Connecticut  it  has  been  decided  that  in  the  absence  of  any 
statutory  provision  to  that  eflfect,  the  use  of  an  unregistered  and 
unnumbered  automobile  upon  the  public  highways  as  required 
by  statute  is  not  unlawful,  nor  does  it  preclude  the  owner  from 
recovering  damages  of  a  city  for  injuries  to  himself  and  to  the 
car  which  were  caused  by  a  defect  in  the  highway  due  to  the  city's 
negligence.^* 

In  this  case  it  was  contended  that  the  defendant  was  not  liable 
because  the  plaintiff  had  violated  the  statute  requiring  the  regis- 
tration of  automobiles  and  the  placing  of  numbers  on  machines 
so  registered  and  which  provided  for  a  fine  or  imprisonment  for 
a  violation  of  such  provision.  The  court  said :  "  The  plaintiff 
was  violating  the  statute  relating  to  the  registration  of  automo- 
biles, but  that  fact  does  not  relieve  the  defendant.  This  statute 
imposed  an  obligation  upon  the  plaintiff  to  register  his  automobile 
and  for  its  violation  prescribed  a  penalty.  The  statute  goes  no 
further  and  it  cannot  be  held  that  the  right  to  maintain  an  action 

injury  to  the  automobile."     Per  De  acribed,  but  he  cannot,  in  addition 

GrafEenried,  J.  thereto,    be    deprived    of    his    civil 

Armstrong  v.  Sellers,  182  Ala.  582,  right   to   recover   damages,   perhaps 

62    So.    28.  in  many  thousands  of  dollars,  sus- 

22.  Armstrong  v.  Sellers,  182  Ala.  tained  by  reason  of  the  negligence 
582,  62  So.  28.  or    wrong    of    another,    where    such 

23.  Shimoda  v.  Bundy,  24  Cal.  violation  bore  no  relation  to  the  in- 
App.  675,  142  Pae.  109.  Judge  Shaw  jury  and  did  not  contribute  in  the 
said :    "  Our  conclusion  is  that   one  remotest  degree  thereto." 

who  violates  an  ordinance  wherein  24.  Hemming    v.     City     of     New 

a  penalty  is  fixed  for  non-compliance  Haven,  82  Conn.  661,  74  Atl.  892,  18 

with    its    provisions,    may   be    sub-  Ann.  Cas.  240,  25  L.  E.  A.   (N.  8.) 

jected  to  the  penalties  therein  pre-  734n. 
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for  damages  resulting  from  the  omission  of  the  defendant  to  per- 
form a  public  duty  is  taken  away  because  the  person  injured  was 
at  the  time  his  injuries  were  sustained  disobeying  a  statute  law 
which  in  no  way  contributed  to  the  accident.  A  traveler  with  an 
unregistered  and  unnumbered  automobile  is  not  made  a  trespasser 
upon  the  street,  neither  does  it  necessarily  follow  that  the  prop- 
erty which  he  owns  is  outside  of  legal  protection  when  injured 
by  the  unlawful  act  of  another.  .  .  .  The  registration  of  plain- 
tiff's machine  was  of  no  consequence  to  the  defendant.  His  fail- 
ure to  register  and  display  his  number  in  no  way  contributed  to 
cause  the  injury.  The  accident  would  have  happened  if  the  law 
in  this  respect  had  been  fully  observed.  The  plaintiff's  unlawful 
act  was  not  the  act  of  using  the  street  but  in  making  a  lawful  use 
of  it  without  having  his  automobile  registered  and  marked  as 
required  by  law.  The  statute  contains  no  prohibition  against 
using  an  unlicensed  and  unnumbered  automobile  upon  the  high- 
ways and  streets  of  the  State."  ^^ 

By  the  statute,  however,  of  191 1  in  Connecticut^^  it  was  ex- 
pressly provided  that  no  recovery  shall  be  had  by  the  "  owner, 
operator,  or  any  passenger  of  a  motor  vehicle  "  which  is  not  reg- 
istered as  required  by  the  act  "  for  any  injury  to  person  or 
property  received  by  reason  of  the  operation  of  said  motor  ve- 
hicle in  or  upon  the  public  highways  of  this  State." 

In  Delaware  it  has  been  decided  that  though  a  person  may 
violate  the  law  requiring  the  registration  of  automobiles,  there 
must  be  a  causal  relation  between  such  violation  of  the  law  and 
the  injury  complained  of  to  render  a  defendant  liable.^'' 

This  decision  reversed  that  of  the  lower  court  in  which  it  was 
said  that  the  violation  of  a  law  providing  that  "  no  person  shall 
operate  a  motor  vehicle  upon  the  public  streets,  roads,  turnpikes 
or  highways  of  this  State  unless  he  has  first  obtained  from  the 
Secretary  of  State  a  license,"  is  negligence  per  se  and  renders 

25.  Per  Eoraback,  J.,  also  distim-      E.  25,  23  L.  E.  A.  (N.  S.)  561n. 
guishing    Dudley    v.     Northampton  26.  Act  1911,  ch.  85,  sec.  17. 

Street  Ey.  Co.,  202  Mass.  443,  89  N.  27.  Lindsay  v.  Cecchi,   (Del.),  80 

Atl.    523. 
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the  wrongdoer  liable  for  an  injury  resulting  from  such  miscon- 
duct.** 

In  Florida  J  also,  although  the  operation  of  an  unregistered  au- 
tomobile upon  the  public  highways  is  made  unlawful,  yet  the 
owner  of  an  automobile  which  has  not  been  registered  in  accord- 
ance with  statute  is  not  thereby  deprived  of  a  right  to  recover 
for  injuries  to  such  a  vehicle  caused  by  another's  negligence,  the 
statute  containing  no  provision  to  that  effect.*®  On  the  other 
hand  it  is  no  defense  to  an  action  for  injuries  caused  by  the  neg- 
ligent operator  of  an  automobile  that  no  license  for  it  had  been 
procured.*" 

Similarly  in  Kansas  it  has  been  decided  that  though  a  person 
is  injured  by  a  collision  with  an  automobile  while  riding  a  bicycle 
without  a  license  or  a  light  in  violation  of  a  city  ordinance,  he  is 
not  thereby  precluded  from  recovering  for  the  injury  thus  sus- 
tained, neither  violation  of  such  ordinance  being  a  factor. causing 
the  collision.'^ 

In  Minnesota  it  is  likewise  decided  that  though  the  plaintiff 
may  not  have  complied  with  the  law  requiring  the  registration  of 
automobiles,  his  recovery  is  not  thereby  barred  where  his  unlaw- 
ful act  did  not  contribute  to  the  injury  sustained;  in  order  that 
an  unlawful  act  shall  operate  as  a  bar  there  must  be  a  relation  of 
cause  and  effect  between  such  act  and  the  injury  sustained.®* 

28.  CeecM  v.  Lindsay,  1  Boyce  this  law.  Defendant  contends  that 
(Del.)  185,  75  Atl.  376,  per  Hast-  he  was  therefore  a  trespasser  upon 
ings,   J.  the   street,  and  that  the  only  duty 

29.  Atlantic  Coast  Line  Eailroad  the  traveling  public  owned  to  him 
Company  v.  Weir,  63  Pla.  69,  58  So.  was  a  duty  not  to  willfully  or 
641,  Ann.  Cas.  1914  A.  126,  41  L.  B.  wantonly  injure  him.  We  do  not 
A.   (N.  S.)   307.  concur  in  this  contention.     The  fact 

30.  Porter  v.  Jacksonville  Elee-  that  a  person  who  sustains  injury  at 
trie  Co.,  64  Fla.  409,  60  So.  188.  the  hands  of  another  is  at  the  time 

31.  Anderson  v.  Sterrit,  95  Kan.  engaged  in  violation  of  some  law 
483,  148  Fac.  635.  may  have  an  important  bearing  upon 

32.  Armstead  v.  Lounsberry,  his  right  to  recover.  His  violation 
(Minn.),  151  N.  W.  542,  544,  wherein  of  the  law  may  be  evidence  against 
the  court  said,  per  Hallam,  J.  him,  and  in  some  cases  may  wholly 
"  Plaintiff    had    not    compiled    with  defeat    recovery.    *    *    *    But   it   is 
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Much  the  same  conclusion  seems  also  to  have  been  reached  in 
Missouri. ^^ 

In  this  connection  it  has  also  been  decided  in  New  York  that 
a  violation  of  the  provision  of  the  Highway  Law  requiring  the 
registration  of  motor  vehicles  does  not  of  itself  give  a  cause  of 
action  to  a  person  injured  by  an  unregistered  machine.  So  in 
this  case  it  was  held  to  be  error  to  admit  evidence  that  the  ma- 
chine had  not  been  registered,  the  unlawful  act  having  in  no  way 
contributed  to  the  accident.** 

Similarly  in  another  case,  recently  decided  in  Washington,  it 
is  held  that  the  operation  of  a  motor  cycle  without  having  first 
obtained  a  license  as  required  by  statute  is  not  a  bar  to  an  action 
to  recover  for  personal  injuries  sustained  in  a  collision  with  an 
automobile,  there  being  no  causal  connection  between  the  acts.^^ 
The  court  in  this  case  based  its  conclusion  upon  the  ground  that 
the  violation  was  of  the  revenue  part  of  the  statute  and  not  of  the 
regulative  part,  saying  in  this  connection :  "  Had  the  respondent 
violated  some  part  of  the  regulative  part  of  the  statute,  and  his 

not  every  violation  of  the  law  that  case  is  of  this  collateral  character, 
is  even  material  evidence  against  There  was  no  relation  of  cause  and 
him.  The  right  of  a  person  to  main-  effect  between  the  unlawful  act  and 
tain  an  action  for  a  wrong  com-  the  collision.  The  registration  of 
mitted  upon  him  is  not  taken  away  plaintiff's  automobile  was  of  no  eou- 
because  he  was  at  the  time  of  the  sequence  to  defendant.  The  law 
injury  disobeying  a  statute  law  providing  for  such  registration  was 
which  in  no  way  contributed  to  his  not  for  the  prevention  of  collisions 
injury.  He  is  not  placed  outside  all  and  had  no  tendency  to  prevent  col- 
protection  of  the  law,  nor  does  he  lisions.  There  is  no  pretense  that 
forfeit  all  his  civil  rights  merely  be-  the  registration  of  plaintiff's  auto- 
cause  he  is  committing  a  statutory  mobile  would  have  had  any  ten- 
misdemeanor.  The  wrong  on  the  dency  to  prevent  this  collision, 
part  of  the  plaintiff,  which  will  pre-  Plaintiff's  failure  to  obey  the  law 
elude  a  recovery  for  an  injury  sus-  in  no  way  contributed  to  his  injury 
tained  by  him,  must  be  some  act  and  could  not  bar  his  right  of  re- 
or    conduct   having   the   relation   to  covery." 

that  injury  of  a  cause  to  the  effect  33.  Luckey   v.    Kansas    City,    169 

produced  by  it.   *   *   *  A  collateral  Mo.  App.  666,  155  S.  W.  873. 

unlawful  act  not  contributing  to  the  34.  Hyde  v.  McOreery,  145  N.  T. 

injury  will  not  bar  a  recovery.  •  •  ♦  App.  Div.  729,  130  N.  Y.  Supp.  269. 

Plaintiff's  violation  of  law  in  this  35.  Switzer  v.  Sherwood,  80  Wash. 

19,  141  Pac.  181. 
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injury  had  resulted  therefrom,  unquestionably  he  could  not  re- 
cover, regardless  of  the  negligence  of  the  appellants,  as  long  as 
such  negligence  was  not  wanton.  But  the  violation  of  the  reve- 
nue part  is  an  offense  against  the  State,  solely,  and  it  alone  may 
enforce  the  penalties.  In  other  words,  before  the  violation  of 
the  statute  by  the  person  injured  will  constitute  a  defense  to  the 
negligent  act  of  the  person  injuring  him,  there  must  be  shown 
some  causal  connection  between  the  act  involved  in  the  violation 
of  the  statute  and  the.  act  causing  the  injury."  ^® 

Sec.  57b.  Status  of  unlicensed  automobilist  —  conclusion. 

From  an  examination  of  the  decisions  upon  this  subject  it 
will  be  seen  that  the  Massachusetts  doctrine  is  opposed  to  what 
seems  to  be  the  much  better  rule  as  enunciated  in  the  other  juris- 
dictions, viz.,  that  there  being  no  causal  connection  between  the 
violation  of  the  law  and  the  injury  sustained,  the  failure  to  reg- 
ister an  automobile  in  accordance  with  statutory  requirements 
will  not,  in  the  absence  of  an  express  provision  of  law  to  that 
effect,  deprive  an  owner,  driver,  or  occupant  of  an  unregistered 
car  of  his  right  to  recovery  for  an  injury  due  to  the  negligence 
of  another. 

Sec.  5  7c.  Status  of  unlicensed  automobilist  when  car  is  operated 
by   another —  negligence. 

Where  an  automobile  is  not  registered  in  accordance  with  the 
statutory  requirements,  the  owner  cannot  lawfully  operate  it 
upon  the  highway,  nor  can  he  legally  authorize  or  permit  a  third 
person  so  to  do  and  he  is  liable  for  the  consequences  of  the  negli- 
gent operation  of  such  a  vehicle  by  one  whom  he  has  permitted  to 
use  it  whether  the  latter  is  acting  within  the  scope  of  his  em- 
ployment or  is  using  the  car  in  connection  with  his  own  business 
or  pleasure.  If,  however,  the  owner  of  an  unregistered  auto- 
mobile has  neither  given  any  permission  nor  consent  to  its  use 
by  another,  either  express  or  implied,  then  no  liability  will  attach 
to  him  for  its  negligent  operation  by  such  person.  ^'^ 

36.  Per  Fullerton,  J.  37.  Gould  v.  Elder,  219  Mass.  396, 

107  N.  E.  59. 
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Sec.  57d.  Operation  by  unlicensed  person  when  accompanied  by 
licensed  operator. 
Under  a  statute  permitting  an  unlicensed  person  over  a  desig- 
nated age  to  operate  a  motor  vehicle  when  "  accompanied  by  a 
licensed  operator,"  the  latter  must,  in  order  to  comply  with 
statute,  be  in  such  proximity  to  the  former  as  to  be  able  to  fur- 
nish with  reasonable  promptness,  necessary  advice  and  assistance 
for  the  safe  operation  of  the  car,  the  closeness  of  the  proximity 
varying  according  to  the  circumstances  of  the  particular  case, 
having  reference  to  the  experience  of  the  unlicensed  operator  and 
the  mechanism  and  equipment  of  the  car.'* 

Sec.  57e.  Burden  of  proving  want  of  license  or  registration. 

In  an  action  by  the  owner  or  occupant  of  an  automobile  to  re- 
cover for  injuries  alleged  to  be  due  to  the  negligence  of  the  de- 
fendant, the  plaintiff  is  not  required  to  show  that  the  automobile 


38.  Hughes  v.  New  Haven  Taxi- 
eab  Co.,  87  Conn.  416,  419,  87  Atl. 
42.  Judge  Wheeler  said  in  this 
case :  "  The  legislature  *  *  *  knew 
that,  unless  it  provided  a  method 
by  which  beginners  could  learn  to 
operate  an  automobile,  there  would 
be  no  opportunity  for  them  to  ac- 
quire skill  by  practice  so  that  they 
might  qualify  as  licensed  operators. 
To  accomplish  this  end  it  provided 
this  necessary  exception  to  the  gen- 
eral rule  and  at.  the  same  time  en- 
deavored to  maintain  the  public 
safety  by  providing  for  the  opera- 
tion of  an  automobile  by  an  un- 
licensed person,  if  accompanied  by 
a  licensed  operator,  who  should  be 
personally  liable  for  any  violation 
of  the  automobile  Act.  The  lan- 
guage '  accompanied  by  '  means  that 
the  licensed  operator  shall  be  in 
such    proximity    to    the    unlicensed 


operator  of  the  car  as  to  be  able  to 
furnish  with  reasonable  promptness 
such  advice  and  assistance  as  may 
be  necessary  for  the  safe  operation 
of  the  car.  The  degree  of  experi- 
ence of  the  unlicensed  operator 
would  determine  the  necessity  for 
the  advice  and  assistance  and  have 
much  to  do  with  settling  the  close- 
ness of  proximity  required.  So,  too, 
the  mechanism  and  equipment  of  the 
ear  might  determine  in  a  given  case 
that  the  licensed  operator  should  be 
by  the  side  of  the  unlicensed  opera- 
tor, while  in  another  case  such  prox- 
imity might  not  be  required.  In 
short,  ordinarily  each  case  must  be 
decided  upon  its  own  facts  by  the 
application  to  those  facts  of  the 
construction  we  accord  the  words 
'  accompanied  by.'  Ordinarily,  as  in 
this  ease,  the  ultimate  decision  is 
one  of  fact  for  the  jury  and  not 
of  law  for  the  court." 
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was  duly  registered  according  to  law.  This  is  a  matter  of  de- 
fense, the  burden  of  establishing  which  rests  upon  the  defendant.'^ 

So,  though  under  the  Massachusets  law  declaring  that  no  per- 
son, except  as  therein  provided,  shall  operate  an  automobile  up- 
on a  public  highway  unless  licensed  so  to  do,  and  unless  the  au- 
tomobile is  registered  under  the  act,  a  person  without  a  license 
so  operating  an  unregistered  automobile  would  not  be  a  traveler 
except  as  a  violator  of  the  law,  and  could  not  recover  from  the 
town  for  a  defect  in  the  road,  yet  proof  that  a  person  is  so  li- 
censed and  that  his  automobile  is  registered  is  not  a  condition  pre- 
cedent to  his  recovery  for  damages  caused  by  a  defect  in  a  road, 
but  it  is  a  matter  of  defence  to  show  a  failure  to  comply,  since 
presumptions  both  of  law  and  fact  are  in  favor  of  innocence, 
and  where  one  would  avoid  liability  on  the  ground  of  a  viola- 
tion of  law  by  the  plaintiff,  he  must  prove  the  violation.*" 

So  in  a  later  case  in  Massachusetts  it  is  declared  that  if  the 
automobile  in  which  plaintiffs  were  riding  was  not  registered  ac- 
cording to  the  requirements  of  the  law  it  was  unlawfully  upon  the 
way,  and  those  who  were  using  it  were  not  travelers  but  tres- 
passers and  could  not  maintain  an  action  for  injuries  caused  by  a 
defect  in  the  highway.  It  was  also  decided  in  this  case  that  it  was 
for  the  defendant  to  show  that  the  machine  was  not  registered 
though  the  court  said  that  it  could  not  say  as  matter  of  law  that 
evidence  that  it  had  been  duly  registered,  that  this  registration 
had  expired  about  three  months  before  the  accident,  and  that 
the  machine  still  bore  the  number  of  the  old  registration,  did  not 
tend  to  prove  this  fact.*^ 

39.  Conroy  v.   Mather,   217  Mass.  was    registered    under    the    statute. 

91,  104  N.  E.  487;  Dean  v.  Boston  McNeil   v.   Webeking,   66   Fla.   407, 

Elevated    Eailway    Co.,    217    Mass.  63  So.  728. 

495,    105    N.    E.    616;    Doherty    v.  40.  Unlicensed  automobilist.  —  Do- 

Ayer,  197  Mass.  241,  83  N.  E.  677,  herty  v.   Inhabitants   of   Ayer,   197 

14  L.  E.   A.    (N.  S.)    816,  125  Am.  Mass.  241,  83  N.  E.  677,  14  L.  R.  A. 

St.  Eep.  355;  Shaw  v.  Thielbahr,  82  (N.    8.)    816. 

N.  J.  L.  23,  81  Atl.  497.  See  also  Dean  v.  Boston  Elevated 

A  complaint  need  not  allege  in  a  Eailway  Co.,  217  Mass.  495,  105  N. 

common     law     action     against     the  E.   616. 

operator   of   an   automobile   that   it  41.  Peeley  v.  City  of  Melrose,  205 
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And  in  an  action  against  a  street  railway  company  for  injury 
to  the  occupants  of  an  automobile  struck  by  one  of  its  cars  the 
burden  of  proof  is  sustained  by  the  production  in  court  of  public 
records  kept  by  a  state  highway  commission  showing  that  the 
automobile  was  unregistered  at  the  time  of  the  injury,  which 
records  are  not  attacked  by  the  plaintiff.*^ 

Sec.  58.  Age  limit. 

The  relation  of  the  age  of  automobile  drivers  to  the  safety  of 
the  public  has  been  a  subject  for  legislative  action  in  some  of  the 
States.  The  proper  age  limit  for  automobile  drivers  is  a  question 
which  admits  of  much  argument.  Obviously  there  should  be 
some  limit,  but  whether  it  can  be  fixed  arbitrarily,  irrespective  of 
the  intelligence  of  the  person,  is  a  serious  problem.  In  law,  a 
person  under  the  age  of  twenty-one  is  deemed  incapable  of  per- 
forming many  acts  which  are  mainly  of  a  contractual  nature. 
Those  who  are  under  that  age  are  termed  "  infants  "  and  are  not 
entitled  to  act  sui  juris  until  the  twenty-first  year  has  arrived. 
Infants  have  always  been  treated  as  "  incompetent "  and  classed 
with  persons  non  compos  mentis;  in  the  early  history  of  our  juris- 
prudence they  were  placed  in  the  same  category  with  married 
women,  who  practically  had  no  distinct  rights.  But  it  will  be 
found  that  the  persons  who  were  deemed  non  sui  juris  were  con- 
sidered more  particularly  incompetent  to  enter  into  relations  of 
a  contractual  nature.  The  law  says  that  an  infant's  contract  shall 
not  be  binding  upon  him,  but  will  hold  the  other  party.  This  is 
for  the  infant's  protection  only.  He,  and  he  alone,  can  repudiate 
his  obligation.  The  other  party  cannot.  This  doctrine  has  a 
bearing  upon  the  right  to  declare  a  person  under  a  certain  age  in- 
competent to  run  a  power  vehicle  on  the  public  thoroughfares. 
We  must  not  labor  under  the  delusion  that  an  infant  is  not  liable 

Mass.  329,  91  N.  E.  306,  27  L.  E.  A.         42.  Dean  v.  Boston  Elevated  Eail- 
(N.  S.)  1156,  137  Am.  St.  Bep.  445.      way  Co.,  217  Mass.  495,  105  N.  E. 

See  Dean  v.  Boston  Elevated  Bail-      616. 
way  Co.,  217  Mass.  495,  105  N.  B. 
616. 
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for  civil  wrongs  such  as  torts,  for  he  is  so  liable.  He  is  also  liable 
criminally  for  violating  the  criminal  laws,  but  under  the  age  of 
seven  the  common  law  presumes  him  incapable  of  crime.  From 
seven  years  to  fourteen  he  is  presumed  incapable  of  crime,  but 
the  presumption  is  only  prima  facie,  and  may  be  rebutted.  From 
fourteen  years  and  over  he  is  liable  criminally  just  the  same  as 
any  adult. 

The  status  of  the  infant  has  been  thus  defined  in  order  that  it 
might  be  understood  in  considering  his  just  rights  in  respect  to 
using  the  public  highways. 

Manifestly  a  boy  from  five  to  twelve  years  old  and  even  older 
should  not  be  allowed  to  drive  an  automobile  in  the  streets.  But 
where  should  the  line  be  drawn?  Does  the  safety  of  the  public 
demand  that  all  automobile  drivers  should  be  at  least  twenty  years 
old,  regardless  of  exceptional  intelligence?  We  want  to  protect 
the  users  of  our  highways  from  danger,  but  at  the  same  time 
proper  persons  should  not  be  excluded  from  using  the  avenues  of 
travel.  The  age  limit  of  twenty  years  seems  too  high  and  fixes 
an  unjust  arbitrary  standard.  It  absolutely  debars  all  persons 
under  that  age  from  using  automobiles  as  their  own  drivers. 
And  it  may  be  asked,  does  the  age  limit  of  twenty  years  have  any 
logical  relation  to  the  protection  of  the  public,  any  more  so  than 
the  age  limit  of  eighteen  years  ?  A  better  way  or  method  would 
be  to  provide  that  all  persons  under  a  certain  age,  say  sixteen 
years,  are  prohibited  absolutely  to  drive  automobiles,  and  all  over 
sixteen  years  of  age  and  under  eighteen  for  example,  are  pre- 
sumed incompetent  until  satisfactory  proof  has  been  presented 
to  the  licensing  authorities.  After  all,  it  is  a  question  of  intelli- 
gence and  discretion  and  not  one  of  age. 

In  New  York  it  has  been  provided  by  statute  that  "  no  person 
shall  operate  or  drive  a  motor  vehicle  who  is  under  eighteen  years 
of  age,  unless  such  person  is  accompanied  by  a  duly  licensed 
chauffeur  or  the  owner  of  the  motor  vehicle  being  operated." 
This  act  has  been  construed  as  having  for  its  object  and  purpose 
the  protection  of  those  using  the  public  highways.*^ 

43.  Schultz  V.  Morrison,  91  Mise.      E.  248,  154  N.  T.  Supp.  257,  eonstru- 
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In  this  connection  it  has  been  decided  that  in  the  application 
of  the  general  rule  that  municipal  corporations  have  only  such 
power  as  may  be  granted  by  the  legislature  unless  otherwise  pro- 
vided in  the  constitution,  a  city  having  only  authority  "  to  license, 
tax,  and  regulate  hackmen,  draymen,  omnibus  drivers  and  drivers 
of  baggage  wagons,"  has  no  power  to  provide  that  it  shall  be  un- 
lawful for  any  person  under  the  age  of  sixteen  years  to  operate 
any  automobile  or  motor  vehicle  upon  the  streets  of  the  city. 
The  power  conferred  by  such  a  statute  is  one  of  regulation  and 
not  of  prohibition.** 

Sec.  59.  Purpose  of  registration. 

The  reason  assigned  for  the  necessity  of  registration  and  licens- 
ing is  that  the  vehicle  -Should  be  readily  identified  in  order  to 
debar  operators  from  violating  the  law  and  the  rights  of  others, 
and  to  enforce  the  laws  regulating  the  speed,  and  to  hold  the 
operator  responsible  in  cases  of  accident.  The  legislatures  have 
deemed  that  the  best  method  of  identification,  both  as  to  the  ve- 
hicle and  the  owner  or  operator,  is  by  a  number  on  a  tag  conspicu- 
ously attached  to  the  vehicle.  In  case  of  any  violation  of  law  this 
furnishes  means  of  identification,  for,  from  the  number,  the 
name  of  the  owner  may  be  readily  ascertained  and  through  him 
the  operator.*^ 

ing    Highway    Law,    J  282,  subd.  2.  run    motor    vehicles    on    the    public 

Judge   Wheeler   said :     "  The   object  highways   without    endangering  the 

and  purpose  of  the  statute  is  to  pro-  lives  and  limbs  of  others." 

mote   the   safety  of  those  traveling  44.  Ew  parte  Epperson,   (Tex.  Or. 

the  public  highways.    While  a  motor  App.  1911),  134  S.  W.  685. 

vehicle  is  not,  in  and  of  itself,  to  be  45.  Purpose  of  registration.  —  See 

deemed  a  dangerous  machine,  never-  People  v.  Mao  Williams,  91  App.  Div. 

theless  it  becomes  such  in  the  hands  (N.   T.)    176,   86   N.   T.   Supp.  357; 

of  a  careless  and  inexperienced  per-  Euggles  v.    State,    120   Md.   553,   87 

son.     The   statute  has,  in  effect,  so  Atl.  1080 ;  People  v.  Schneider,  139 

declared  when  it  forbids  its  opera-  Mich.   673,   103   N.   W.   172,  12  Det. 

tion   by   persons   under   the   age    of  L.  N.  32,  69  L.  R.  A.  345,  5  Ann.  Gas. 

eighteen.     It,  in  substance,  declares  790. 

that    such    persons    do    not    possess  The  Massachusetts  Act  forbidding 

the  requisite  care  and  judgment  to  the  operation  of  an  automobile  by  a 
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Such  acts  are  not  passed  merely  for  the  purpose  of  revenue  but 
have  for  their  object  the  protection  of  the  public.*® 

It  is  not  difficult  to  see  that  the  registration  arid  numbering  of 
automobiles  is  intimately  connected  with  their  safe  operation  in 
the  State.  Many  automobiles  are  precisely  alike  in  external  ap- 
pearance. They  are  sometimes  operated  by  those  whose  faces  are 
partially  concealed  and  whose  identity  is  uncertain.  Those  oper- 
ators who  are  most  reckless  and  indififerent — and  those  are  the 
ones  that  endanger  the  safety  of  others — may  violate  the  law 
with  impunity  unless  some  method  is  adopted  by  which  they  or 
their  automobiles  may  be  identified.  A  provision  in  a  law  for 
registration  and  numbering  is  such  a  method.  It  is  reasonable  to 
believe  that,  when  he  knows  that  the  number  displayed  on  the 
automobile  identifies  the  vehicle,  fear  of  discovery  and  punish- 


person  without  a  license  permits  au 
unlicensed  person  to  operate  an  auto- 
mobile with  a  licensed  chauffeur. 
The  statute  was  intended  to  provide 
an  opportunity  for  persons  to  learn 
to  use  an  automobile  by  running  it 
under  the  supervision  of  a  licensed 
person  and  thus  acquire  skill  by 
practice.  Bourne  v.  Whitman,  209 
Mass.  155,  95  N.  E.  404,  35  L.  K. 
A.    (N.   S.)    701. 

46.  Greig  v.  City  of  Merritt,  11 
Dom.  Law  Eep.  852,  854,  Judge 
Swanson  said  in  this  ease :  "  I  do 
not  think,  however,  that  the  sole  or 
indeed  the  principal  reason  in  the 
statute  for  requiring  registration 
and  licensing  of  motors  is  to  secure 
revenue.  There  is,  I  think,  a  pe- 
culiar significance  in  the  fact  that 
the  motor  must  be  registered.  To 
secure  registration  under  sec.  11  the 
applicant  must  sign  an  application 
form  which  contains  full  particu- 
lars as  to  the  make  of  the  car,  and 
as  to  the  garage  or  place  where  the 
car  is  kept,  with  the  name  in  full 


of  thes  owner,  the  applicant.  When 
a  license  is  issued,  see.  25  of  the 
Act  requires  that  the  motor  shall 
have  attached  at  the  back  the  num- 
ber of  the  license,  the  figures  being 
four  inches  in  height  and  displayed 
in  a  conspicuous  place  at  the  back. 
And  now  by  a  more  stringent  pro- 
vision of  the  amending  Act  of  1913 
a  specially  designed  number  plate 
must  be  displayed  on  the  front  and 
at  the  back  of  the  ear.  The  object 
of  such  provisions  is  clearly  for  the 
benefit  of  the  public.  In  the  event 
of  the  law  being  violated  the  offen- 
der can  be  readily  identified  by  the 
number  on  his  car  and  brought  to 
justice.  The  motor  car  whilst  not  au 
outlaw  on  the  highway  is  yet  with- 
out doubt  a  very  dangerous  machine 
unless  under  very  careful  control. 
The  statute,  containing  as  it  does 
some  drastic  provisions  affecting 
one's  common  law  rights  and  espe- 
cially so  in  the  matter  of  the  burden 
of  proof,  is  clearly  framed  with  an 
eye  to  the  protection  of  the  public, 
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ment  will  lead  the  automobile  driver  to  observe  the  requirements 
of  the  law.*'' 


Sec.  60.  Certificate  as  evidence  of  ownership. 

Under  a  statute  requiring' the  owner  of  an  automobile  to  file 
in  the  office  of  the  Secretary  of  State  a  statement  of  his  name  and 
address,  together  with  a  brief  description  of  every  such  vehicle 
owned  by  him,  and  requiring  him  to  obtain  from  such  official  a 
numbered  certificate  which  shall  contain  the  name  of  the  owner 
of  such  vehicle  and  that  he  has  registered  in  accordance  with  the 
law,  the  certificate  so  issued  is  prima  facie  evidence  of  ownership 
and  is  sufficient  to  sustain  a  verdict  against  such  person  for  in- 
juries caused  by  the  automobile  unless  contradicted  by  competent 
evidence.*® 

Where  a  statute  simply  provides  that  for  the  purposes  of  the 
issuance,  transfer  and  revocation  of  certificates  and  the  enforce- 
ment of  the  penal  provisions  of  the  act,  automobiles  shall  be 
identified  by  their  register  numbers,  and  their  owner  or  owners 


and  the  question  of  revenue  is,  I 
think,  merely  incidental  in  the  Act." 
See  also  Hughes  v.  New  Haven 
Taxicab  Co.,  87  Conn.  416,  87  Atl. 
421. 

47.  Identification.  —  See  People  v. 
Schneider,  139  Mich.  673,  103  N.  W. 
172,  12  Det.  L.  N.  82,  69  L.  E.  A. 
345,  5  Ann.  Cas.  790. 

48.  Delano  v.  La  Bounty,  62  Wash. 
595,  114  Pao.  434. 

In  New  York  it  has  been  decided 
that  proof  that  a  license  number  on 
an  automobile  was  registered  in  the 
office  of  the  secretary  of  state  in  the 
name  of  the  defendant  is  competent 
evidence  of  ownership,  and  raises  a 
prima  fade  case  that  the  automobile 
at  the  time  of  the  accident  was  being 
operated  either  by  the  owner  or  his 
servant.  The  court  said  that  it  was 
well  settled  in  that  State  that  owner- 


ship implies  possession  and  control, 
and  that  proof  of  ownership  of  a 
vehicle  makes  out  a  prima  facie  ease 
against  the  defendant  owner  in  an 
action  to  recover  damages  for  in- 
juries sustained  through  the  negli- 
gent use  thereof,  as  it  will  be  pre- 
sumed that  the  owner  was,  either  in 
person  or  through  his  agent,  in  con- 
trol of  the  vehicle  at  the  time  of  the 
accident.  MeCann  v.  Davison,  145 
N.  Y.  App.  Div.  522,  130  N.  Y.  Supp. 
473. 

In  an  action  for  an  injury  to  an 
automobile  it  is  decided  that  testi- 
mony by  the  one  who  had  operated 
the  car  as  chauffeur  identifying  it 
should  not  be  excluded  by  the  mere 
fact  that  he  did  not  recall  the  license 
number.  Renault  Taxi  Service  v. 
Park  Carriage  Co.,  125  N.  T.  Supp. 
518. 
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ascertained  from  the  certificate,  the  common  law  controls  and 
there  is  no  presumption  from  a  person's  mere  physical  possession 
and  operating  of  an  automobile  that  he  is  the  owner,  or  the  ser- 
vant or  agent  of  the  owner.  Such  person  may  have  hired  or  bor- 
rowed it  or  have  wrongfully  appropriated  it  to  his  own  use,'  and 
in  either  event  an  owner  would  not  be  chargeable  for  the  miscon- 
duct or  negligence  of  such  person  in  operating  it.*® 

It  is,  however,  held  that  a  license  tag,  known  as  a  dealer's  tag, 
issued  and  accepted  at  a  lower  rate  than  an  ordinary  license  and 
upon  condition  that  "  it  should  not  be  used  for  any  other  purpose 
than  testing  or  demonstrating  the  vehicle  to  a  prospective  pur- 
chaser, or  in  removing  the  same  from  place  to  place  for  the  pur- 
pose of  sale,''  is  prima  facie  evidence  that,  at  the  time  of  an  acci- 
dent, either  the  dealer  or  some  one  acting  under  his  authority  was 
operating  the  car,  and  he  has  the  burden  of  showing  that  it  was 
not  so  operated.®" 

The  burden  is  on  a  plaintiff  suing  for  an  injury  caused  by  cUi 
automobile  to  establish  the  identity  of  the  ownet.®^ 

Sec.  61.  Power  to  require  registration  and  license. 

It  has  been  shown  requiring  automobiles  or  the  operators  to 
be  registered  is  a  mere  statutory  requirement  and  an  effective 
precaution  against  reckless  motoring.  Since  the  statutory  meas- 
ures are  directed  against  careless  driving  it  would  seem  that 
only  the  operator,  whether  he  is  the  owner  or  a  chauffeur,  should 
be  compelled  to  register,  as  is  now  the  case  in  many  of  the  States. 
Undoubtedly  the  State  or  a  duly  authorized  municipality  has  the 
power  to  enact  laws  on  this  matter  requiring  registration  and  the 
payment  of  a  fee.®^ 

49.  Tromley     v.      Stevens-Duryea  79,  74  N.  E.  255 ;  People  v.  Schneider, 
Co.,  206  Mass.  516;  92  N.  E.  764.  139  Mich.  673,  103  N.  W.  172,  12  Det. 

50.  Haring  v.  Connell,  244  Pa.  439,  L.  N.  32,  69  L.  E.  A.  345,  5  Ann.  Oas. 
90  Atl.  910.  790 ;  Commonwealth  v,  Hawkins,  14 

51.  Bowling  V.  Eoberta,  235  Pa.  89,  Pa.  Dist.  Eep.  592.    See  also  People 
83  Atl.  600.  V.   Mae  Williams,   91   App.   Div.    (N. 

52.  Power  to  reiiuire  registration.  Y.)  176,  86  N.  Y.  Supp.  357.    But  see 
—  Commonwealth  v.  Boyd,  188  Mass.  Chicago  v.  Banker,  112  111.  App.  94. 
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It  is  said,  however,  that  the  right  of  a  city  to  levy  a  license  fee 
Upon  automobiles  can  only  be  received  from  the  legislature,^*  and 
must  be  exercised  within  the  limits  of  the  power  conferred.** 


An  ordinaijee  requiring  a  fee  ia 
•not  a  license  tax  but  a  police  reg- 
ulation. Borough  of  Applewold  v. 
Dosch,  60  Pittsburgh  Leg.  J.  22. 

The  provision  of  the  Pennsylvania 
Act  of  1903,  requiring  the  registra- 
tion of  automobiles,  is  a  valid  exer- 
cise of  the  police  powers.  Common- 
wealth V.  Densmore,  29  Pa.  Co.  Ct. 
217. 

In  Commonwealth  v.  Hawkins,  14 
Pa.  Dist.  Eep.  592,  the  court  upheld 
the  validity  of  an  ordinance  (passed 
by  the  city  of  Pittsburg  under  the 
power  conferred  by  the  special  Act 
of  April  1,  1886  [P.  L.  565,  see.  71], 
to  regulate  and  license  every  des- 
cription of  carriages)  which  makes 
it  unlawful  for  any  person  to  oper- 
ate, or  cause  to  be'  operated,  upon 
the  streets  of  the  city,  an  automobile, 
motor  vehicle,  or  other  conveyance 
or  wagon,  the  motive  power  of  which 
shall  be  electricity,  steam,  gaso- 
lene, or  any  source  of  energy  other 
than  human  and  animal  power,  ex- 
cept upon  the  conditions,  inter  alia, 
of  the  payment  by  the  owner  of  an 
annual  license  fee  of  six  dollars  if 
the  vehicle  is  intended  to  carry  one 
or  two  persons,  and  a  fee  of  ten 
dollars  if  intended  to  carry  more 
than  two  persons.  The  court  said 
that  the  license  imposed  was  not 
unreasonable,  and  was  uniform  upon 
different  kinds  of  the  several  classes 
of  vehicles  named;  and  that  was  all 
the  law  required  in  that  respect. 

The  power  conferred  upon  the 
city  of  Pittsburg,  Pennsylvania,  by 
the  special  Act  of  April  1,  1868  (P. 


Ii.  565),  to  impose  a  license  upon  au- 
tomobiles used  in  the  city  streets 
was  not  repealed  by  the  Act  of 
April  23,  1903  (P.  L.  268),  regu- 
lating the  use  of  automobiles 
throughout  the  State,  as  the  later 
act  contains  no  repealing  clause, 
and  by  the  provision  of  the  seventh 
section,  to  the  effect  that  the  amount 
of  license  prescribed  by  the  act 
shall  not  apply  to  any  city  or  other 
municipality  in  which  the  author- 
ities have  imposed  a  license  fee  for 
the  same  purpose,  indicates  an  in- 
tention to  preserve  to  the  munici- 
palities any  authority  previously 
conferred  upon  them  authorizing  the 
licensing  of  vehicles.  Common- 
wealth V.  Hawkins,  14  Pa.  Dist.  Bep. 
592. 

Under  a  statute  in  Missouri  pro- 
viding the  manner  in  which  the  reg- 
istration number  of  all  motor 
vehicles  registered  in  the  office  of 
the  secretary  of  state  should  be  dis- 
played, and  further  providing,  "  And 
provided  that  said  owner  shall  not 
be  required  to  place  any  other  mark 
of  identity  upon  his  motor  vehicle," 
an  ordinance  passed  by  the  munici- 
pal assembly  of  the  city  of  St.  Louis 
providing  also  for  the  display  of 
identification  numbers  and  the  size 
thereof  was  held  invalid  as  being 
in  conflict  with  the  statute.  City 
of  St.  Louis  V.  Williams,  235  Mo. 
503,  139  S.  W.  340. 

53.  City  of  Mobile  v.  Gentry,  170 
Ala.  234,  54  So.  488. 

54.  City  of  Henderson  v.  Loekett, 
157  Ky.  366,  163  S.  W.  199 ;  City  of 
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There  is  one  case  decided  in  this  country  which  goes  very  far 
in  denying  the  right  of  a  municipality  to  require  the  registration 
of  automobiles  and  the  pa)Tnent  of  a  license  fee,  wherein  it  was 
held  that  an  ordinance  of  the  City  of  Chicago  which  required  one 
who  uses  his  automobile  for  his  private  business  and  pleasure 
only  to  submit  to  an  examination  and  to  be  licensed  as  an  "  au- 
tomobile operator  "  (if  the  examining  board  see  fit  to  grant  him 
a  license)  imposes  a  burden  upon  one  class  of  citizens  in  the  use 
of  the  streets  not  imposed  upon  others,  and  is,  therefore,  void. 
In  this  case,  the  court  declared  that,  conceding  that  what  is  fairly 
implied  is  as  much  granted  as  what  is  expressed,  nevertheless  the 
charter  of  a  municipal  corporation  is  the  measure  of  its  powers, 
and  the  enumeration  of  those  powers  implies  the  exclusion  of  all 
others.  Among  other  powers  enumerated  in  the  charter  of  the 
city  is  that  of  regulating  the  use  of  the  streets  and  the  speed  of 
vehicles  within  the  limits  of  the  corporation,  and  also  the  power 
to  license  and  regulate  certain  occupations.  The  opinion  in  this 
case  purports  to  put  the  decision  upon  the  usual  ground  that  the 
ordinance  wrongfully  discriminates  between  different  classes  of 
citizens.  The  actual  decision,  however,  was  upon  the  ground 
that  the  charter  did  not  confer  requisite  power  upon  the  city 
council  to  enact  the  ordinance.  ®® 

Though  the  object  of  a  statute  is  to  take  the  subject  of  the 
regulation  of  the  speed  and  operation  of  automobiles  out  of  the 
hands  of  the  local  authorities  and  to  pass  a  law  of  general  and 
uniform  regulation  applicable  alike  to  all  municipalities  of  the 
State  and  its  effect  is  to  abrogate  all  municipal  ordinances  desig- 
nated to  regulate  the  use  of  motor  vehicles  passed  prior  to  the 
time  such  law  went  into  force  and  to  deprive  such  municipalities 
of  the  power  to  pass  such  regulating  ordinances  in  the  future, 
yet  it  is  decided  in  another  case  in  Illinois  that  a  Wheel  Tax 
Ordinance,  imposing  a  tax  upon  different  kinds  of  vehicles,  in- 
cluding automobiles,  is  within  the  power  of  a  municipality  to 

Newport  v.  Merkel  Brothers  Co.,  156      App.  94.    See  1  L.  E.  A.  (N.  S.)  127. 
Ky.  580,  161  8.  W.  549.  55.  Chicago    v.    Banker,    112    lU. 
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subsequently  pass  where  by  statute  power  is  conferred  upon  "  The 
city  council  in  cities,  and  president  and  board  of  trustees  in  vil- 
lages. ...  to  direct,  license,  and  control  all  wagons  and  other 
vehicles,  conveying  loads  within  the  city,  or  any  particular  class 
of  such  wagons,  and  other  vehicles,  and  prescribe  the  width  and 
tire  of  the  same,  the  license  fee,  when  collected,  to  be  kept  as  a 
separate  fund  and  used  only  for  paying  the  cost  and  expense  of 
street  or  alley  improvement  or  repair."  ^® 

Such  legislation  is  a  proper  exercise  of  the  police  power.^'^ 
So  in  Commonwealth  v.  Boyd,^*  the  Supreme  Judicial  Court 
of  Massachusetts  held  that  the  Massachusetts  statute  was  not 
unconstitutional  which  required  automobiles  to  be  registered, 
and  the  displayment  on  the  automobile  of  the  registered  number 
in  Arabic  numerals  not  less  than  four  inches  long,  and  which  also 
exacted  a  registration  fee  of  two  dollars  for  each  vehicle.  In  this 
case  the  court  declared  that  there  could  be  no  question  as  to  the 
right  of  the  legislature,  in  the  exercise  of  the  police  power,  to 
regulate  the  driving  of  automobiles  on  the  public  avenues  of 
travel;  that  they  are  capable  of  being  driven,  and  are  apt  to  be 
driven,  at  a  high  rate  of  speed,  and  when  not  properly  driven  are 
so  dangerous  as  to  make  some  regulation  necessary  for  the  safety 
of  other  persons  on  the  public  Highways.  It  was  also  declared 
that  the  registration  fee  was  clearly  a  license  fee,  and  not  a  tax; 
and  that,  since  the  act  was  passed  by  the  legislature,  it  was  un- 
necessary to  consider  whether  a  like  act  could  be  passed  by  a  city. 
The  court  distinguished  the  case  of  Chicago  v.  Banker,^®  on  the 

56.  Ayres  V.  City  of  Chicago,  239  of  State,  179  Mich.-  157,  146  N.  W. 
111.  237,  87  N.  E.  1073.  338. 

57.  Alahama.    Bozeman   v.   State,  New  York. — People  r.  Schoepflin. 
7  Ala.  App.  151,  61  So.  604.  78  Mise.  E.  62,  137  N.  Y.  Suppl.  675. 

Florida. — Jackson  v.  NefC,  64  Fla,  South  Dakota. —  HofEert  In  re,  34 

326,  60  So.  350.  S.  D.  271,  148  N.  W.  20,  52  L.  B.  A. 

Kentucky.  —  City  of  Henderson  v.  (N.  S.)  949. 

Loekett,  157  Ky.  366,  163  S.  W.  199;  United  States.  —  Hendriek  v.  State 

City  of  Newport  v.  Merkel  Bros.  Co.,  of  Maryland,   235  TJ.   S.   610,  35  8. 

156  Ky.  580,  161  S.  W.  549.  Ct.  140,  50  L.  Ed.  — . 

Michigan.  —  Vernor    v.    Secretary  58.  188  Mass.  79,  74  N.  E.  255. 

69.  112  111.  App.  94. 
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ground  that  the  ordinance  of  the  city  of  Chicago  involved  in  that 
case  was  passed  by  a  municipality  and  not  by  the  legislature. 
Where  the  charter  of  a  city  authorized  the  common  council  to 
control,  prescribe,  and  regulate  the  use  of  its  streets,  etc.,  it  was 
held  that  there  was  conferred  upon  the  city  council  authority  to 
pass  an  ordinance  requiring  the  regulation  and  numbering  of  au- 
tomobiles using  the.  streets  of  the  city,  and  imposing  a  fee  of 
one  dollar  therefore  to  cover  the  cost  of  aluminum  figures  to 
compose  the  number,  furnished  by  the  city.*** 

Where  it  was  contended  that  a  provision  of  a  city  ordinance 
for  registering  and  numbering  amounted  to  a  license,  and  that 
a  grant  of  authority  to  regulate  gave  the  city  no  power  to  license, 
the  court  declared  that  the  provision,  if  a  license  at  all,  was  a 
license  as  a  mere  means  of  regulation;  and,  if  the  speed  of  au- 
tomobiles cannot  be  effectually  regulated  without  licensing  them, 
the  grant  of  the  power  to  regulate  confers  upon  the  city  the  power 
to  license,  unless  the  exercise  of  that  power  is  forbidden  by  some 
other  provision  of  the  law.*' 

An  act  of  Pennsylvania  which  empowered  the  city  of  Pitts- 
burg "  to  regulate  and  license  all  cars,  wagons,  drays,  coaches, 
omnibuses,  and  every  description  of  carriages  "  was  held  to  au- 
thorize the  city  to  impose  a  license  on  automobiles,  notwith- 
standing they  were  unknown  when  the  act  was  passed.®^ 

60.  Local    or    municipal    require-  Magistrate  of  New  York  City,  121 

ments.— People    v.    Schneider,    139  App.   Div.    (N.  T.)    645,   106  N.   Y. 

Mich.  673,   103   N.  W.   172,  12  Det.  Supp.   814,  affirmed  190  N.  Y.  315, 

L.  N.  32,  69  L.  E.  A.  345,  5  Ann.  Oas.  83  N.  E.  44. 

790.  In  this  case  the  court,  in  com-  61.  Powers  municipality.  —  People 
menting  on  the  case  of  Chicago  v.  v.  Schneider,  139  Mich.  673,  103  N. 
Banker,  112  ni.  App.  94,  stated  that  "W.  172,  12  Det.  L.  N.  32,  69  L.  E.  A. 
the  city  ordinance  in  that  case  went  345,  5  Ann.  Cas.  790. 
further  than  the  one  in  the  ease  at  62.  Authority  of  municipality  un- 
bar, der  general  licensing  law.  —  Corn- 
New  York  decisions.  —  Buffalo  v.  monwealth  v.  Hawkins,  14  Pa.  Dist. 
Lewis,  123  App.  Div.  (N.  Y.)  163,  Eep.  592.  Compare  Washington 
108  N.  Y.  Supp.  450,  affirmed  192  N.  Elec.  Vehicle  Transp.  Co.  v.  District 
Y.  193,  84  N.  E.  809;  People  ex  rel.  of  Columbia,  19  App.  Cas.  (D.  C.) 
Hainer  v.  Keeper  of  Prison,  7th  Dist.  462. 
7 
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And  under  a  statute  in  Alabama  authorizing  cities  "  To  regu- 
late and  license  the  use  of  carts,  drays,  wagons,  coaches,  omni- 
buses, and  every  description  of  carriages  and  vehicles  kept  for 
hire  and  to  license  and  regulate  the  use  of  the  streets  of  the  town 
or  city  by  persons  who  use  vehicles  or  solicit  or  transact  business 
thereon,"  it  is  decided  that  a  city  may  by  ordinance  levy  a  license 
upon  automobiles.®'  ' 

As  bearing  on  the  question  whether  legislation  enacted  before 
the  automobile  was  known  or  in  use  includes  the  modern  means 
of  transportation,  it  should  be  mentioned  here  that  a  statute  im- 
posing a  tax  on  the  transportation  of  "  hacks,  cabs,  omnibuses, 
and  other  vehicles  for  the  transportation  of  passengers  for  hire  " 
was  held  not  to  include  an  electric  automobile  where  such  was 
not  known  or  in  use  at  the  time  the  act  was  passed.®* 

Sec.  62.  Municipal  and  State  regulation  —  continued  —  in- 
stances. 

It  needs  no  argument  to  be  convinced  that  municipal  regula- 
tion of  automobiling  works  more  mischief  than  good,  but  a  study 
of  recent  automobile  legislation  shows  conclusively  that  the 
tendency  is  to  enact  State  laws  for  the  purpose  of  governing 
motor  vehicle  travel,  notwithstanding  the  many  mischievous  at- 
tempts on  the  part  of  municipalities  to  restrict  automobiling.*^ 

Concerning  the  right  of  municipalities  to  enact  automobile 
regulations  when  there  exists  a  general  State  law  covering  the 
same  subject  there  has  been  much  conflicting  discussion.  It  has 
been  held  in  Washington,  under  a  statute  granting  to  cities  the 
power  to  control  the  use  of  their  streets,  that  an  ordinance  mak- 
ing it  unlawful  to  drive  an  automobile  on  a  street  at  a  greater 

63.  City  of  Mobile  v.  Gentry,  170  Lewis,  192  N.  Y.  193,  84  N.  E.  809, 
Ala.  234,  54  So.  488.  affirming  123  App.  Div.  163, 108  N.  Y. 

64.  Applicability  of  old  law.  —  Suppl.  450.  In  both  of  these  cases  a 
Washington  Eleo.  Vehicle  Transp.  general  State  law  was  held  to  repeal 
Co.  V.  District  of  Columbia,  19  App.  previous  laws  conferring  power  in 
Cas.   (D.  C.)  462.  this  respect  upon  municipalities.  See 

65.  See  Helena  v.  Dunlap,  102  also  Shreveport  v.  Stringfellow,  137 
Ark.  131,  143  S.  W.  138;  BuflEalo  V.  La.  — ,  68  So.  951. 
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rate  of  speed  than  six  miles  per  hour  is  valid,  notwithstanding  the 
State  law  providing  that  no  driver  in  charge  of  an  automobile 
shall  permit  it  to  be  driven  in  the  thickly  settled  portion  of  any 
city  at  a  greater  speed  than  one  mile  in  five  minutes,  nor  over  any 
crossing  faster  than  one  mile  in  fifteen  minutes;  and  also  pro- 
viding that  cities  shall  have  no  power  to  pass  any  ordinance  re- 
quiring of  any  operator  of  an  automobile  any  license  or  permit 
to  use  their  streets,  or  prohibiting  any  automobile  "  the  free  use 
of  such  "  streets.®^ 

From  the  trend  of  the  authorities  it  would  seem  that  unless  a 
municipality  is  expressly  or  by  necessary  implication  prohibited 
by  the  State  law  to  regulate  automobiling,  it  may  pass  ordinances 
limiting  the  speed  of  automobiles  and  requiring  licenses. 

Automobiles  may  be  excluded  from  a  scheme  of  municipal  tax- 
ation in  the  exercise  of  the  power  of  a  municipal  corporation  to 
classify  vehicles  for  the  purpose  of  a  vehicle  tax  ordinance.®''' 

So  also  vehicles  of  non-residents  who  habitually  use  the  streets 
of  the  city  may  be  excluded  from  the  scheme  of  taxation,  al- 
though the  vehicles  belong  to  the  same  category  as  those  subject 
to  the  tax  if  owned  by  residents.** 

Again  an  ordinance  of  a  city  which  requires  the  registration 
and  numbering  of  automobiles,  and  requiring  the  payment  of 
one  dollar  to  cover  the  value  of  figures  furnished  by  the  city  to 
form  the  number,  has  been  held  not  to  constitute  a  license  for 
revenue,  but  merely  a  regulation.*® 

Nor  does  a  law  requiring  the  registration  of  automobiles  and 
the  displayment  of  a  number  in  the  rear  corresponding  to  the  reg- 
istration number  violate  a  constitutional  provision  forbidding 
unreasonable  searches,  nor  a  violation  of  a  provision  de- 
Compare  Morristown-M  a  d  1  s  o  n  68.  Vehicles  of  non-residents.  — 
Auto  Bus  Co.  V.  Malison,  85  N.  J.  L.  Kersey  v.  Terre  Haute,  161  Ind.  471, 
59,  88  Atl.  829.  68  N.  E.  1027. 

66.  See  City  of  Bellingham  v.  69.  Distinction  between  revenue 
Cissna,  44  Wash.  397,  87  Pae.  481.  measure  and  regulation.  — People  v. 

67.  Municipal  taxation.  —  Kersey  Schneider,  139  Mich.  673,  103  N.  W. 
V.  Terre  Haute,  161  Ind.  471,  68  N.  172,  12  Det.  L.  N.  32,  69  L.  E.  A. 
E.  1027.  345,  5  Ann.  Cas.  790. 
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daring  that  no  person  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,  or  be  deprived  of  his  liberty  or  property 
without  due  process  of  lawJ" 

A  statute  of  the  State  of  New  York,  which  provided  for  the 
registration  of  automobiles  by  owners,  was  attacked  as  unconsti- 
tutional, and  it  was  contended  that  one  of  its  provisions  requiring 
a  number  corresponding  to  the  number  of  the  certificate  obtained 
on  registering  the  vehicle  shall  be  conspicuously  attached  on  the 
rear  of  the  vehicle  so  as  to  be  plainly  visible  was  inoperative,  and 
that  a  failure  to  comply  with  the  requirement  constituted  no 
crime.  Another  provision  of  the  act  was  claimed  to  be  class  leg- 
islation, in  conflict  with  the  Fourteenth  Amendment  of  the  Fed- 
eral Constitution,  because  it  provided  that  the  section  "  shall  not 
apply  to  a  person  manufacturing  or  dealing  in  automobiles  or 
motor  vehicles,  except  those  for  his  own  private  use,  and  except 
those  hired  out."  The  court  declared  that  it  was  not  necessary 
to  determine  the  competency  of  the  legislature  to  discriminate  in 
this  way  between  dealer  and  manufacturer  on  the  one  hand,  and 
private  owners  on  the  other,  in  using  automobiles  on  the  public 
highways,  as  the  statute  in  its  proper  construction  did  not  ex- 
empt the  manufacturer  or  dealer  when  he  takes  an  automobile 
which  he  has  in  stock  for  sale,  or  for  repairs,  or  in  storage,  out 
upon  the  public  streets,  and  operates  it  by  its  own  power,  from  the 
duty  of  registering  the  automobile  and  attaching  to  it  a  tag  con- 
taining the  number  corresponding  to  the  certificate.^^ 

So  the  Act  of  1903  of  Pennsylvania  which  required  the  regis- 
tration of  automobiles  was  held  not  to  be  unconstitutional  as  lack- 
ing uniformity,  because  it  provided  that  the  law  should  not  apply 

70.  Constitutional    provisions    not  tlons    in    New    York Buffalo    v. 

violated.  —  People  v.  Schneider,  139  Lewis,  123  App.  Div.    (N.  Y.)   163, 

Mioh.  673,  103  N.  W.  172,  12  Det.  L.  108  N.  T.  Supp.  450,  afflrmed  192  N. 

N.  32,  69  L.  E.  A.  345,  5  Ann.  Gas.  Y.  193,  84  N.  E.  809 ;  People  eco  ret 

790.  Hainer  v.  Keeper  of  Prison,  7th  Dist. 

71.  New  York  statute.  —  People  v.  Magistrate  of  New  York  City,  121 
MacWilliams,  91  App.  Div.  (N.  Y.)  App.  Div  (N.  Y.)  645,  106  N.  Y. 
176,  86  N.  Y.  Supp.  357.  Supp.  314,  afflrmed  190  N.  Y.  315,  83 

Authority  to   enact  local  regula,-      N.  E.  44. 
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"  to  any  of  fhe  motor  vehicles  which  any  manufacturer  or  vendor 
of  automobiles  may  have  in  stock  for  sale  and  not  for  his  private 
use  or  hire."  ''^ 

But  the  section  of  the  Pennsylvania  Act  of  April  19,  1905,  P. 
L.  217,  so  far  as  the  exemption  of  "any  motor  vehicle  which 
any  manufacturer  or  vendor  may  have  in  stock,  and  not  for  hire 
or  for  his  private  use,"  was  concerned,  was  held  to  be  inoper- 
ative and  futile  and  the  provision  inconsistent  with  the  remainder 
of  the  act.  None  of  the  provisions  were  held  to  apply  to  motor 
vehicles  or  automobiles  at  all,  but  only  to  the  persons  engaged  in 
operating  them.'^^ 

A  provision  of  an  act  which  requires  owners  of  automobiles  to 
take  out  a  license  is  obscure  where  the  title  provides  for  licensing 
operators.  The  title  is  misleading  since  the  owner  may  be  one 
person  and  the  operator  another.  Even  though  the  legislature 
may  have  intended  to  license  the  machine  or  the  operator,  a 
penal  statute  must  be  taken  as  it  is  written.''* 

Sec.  63.  Constitutional  law. 

In  almost  all  of  the  cases  where  automobile  legislation  has  been 
contested  it  has  been  urged  that  the  legislation  requiring  the  reg- 
istration and  licensing,  or  prescribing  other  duties  of  automo- 
bilists,  was  unconstitutional  as  imposing  burdens  upon  the  au- 

72.  Pennsylvania     statute.  —  Com-      David,  33  Pa.  Co.  Ct.  Eep.  12. 
monwealth  v.  Densmore,  29  Pa.  Co.  74.  Defective  title  of  Act. — Com- 
Ct.  Eep.  219.                                                   monwealth  v.  Densmore,  13  Pa.  Dist. 

Section    12    of    the    Pennsylvania  Eep.   639,   29  Pa.   Co.   Ct.   Eep.   217, 

law  being  inoperative  does  not  ren-  holding   that   the   provisions   of   the 

der  the   act  unconstitutional.     Com-  Pennsylvania  Act,  April  23,  1903  (P. 

monwealth  v.  Templeton,  22  Montg.  L.    268),    requiring    the    owners    of 

Co.  L.  Eep.  203.  automobiles  to  take  out  license,  was 

73.  Inoperative  provision  of  Penn-  so  uncertain  that  a  conviction  for  the 
sylvania  Act.  —  In  re  Automobile  violation  could  not  be  sustained  in 
Acts,  15  Pa.  Dist.  Eep.  83 ;  Common-  view  of  the  fact  that  there  is  noth- 
wealth  V.  Templeton,  22  Montg.  Co.  ing  in  the  act  as  to  what  the  license 
L.  Eep.  203.  shall  contain,  and  that  the  title  of 

The  Pennsylvania  Automobile  Act  the   act   refers   to   the   licensing   of 

of  April  19,  1905,  P.  L.  217,  applies  "  operators  "  and  not  "  owners  "   of 

to  the  operator  of  an  automobile  and  automobiles.    See  also  In  re  Automo- 

not  to  the  owner.    Commonwealth  v.  bile  Acts,  15  Pa.  Dist.  Eep.  83. 
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tomobile  driver  which  were  not  imposed  against  others,  and  con- 
sequently there  was  an  unauthorized  and  unconstitutional  dis- 
crimation  or  class  legislation,  but  the  contention  has  been  decided 
to  be  unsound,  and  the  legislation,  generally,  has  been  upheld.^^ 


75.  Iiegislation     constitutional.  — 

Illinois.  —  Christy  v.  Elliott,  216 
111.  31,  74  N.  E.  1035,  1  L.  E.  A.  (N. 
S.)  215,  3  Ann.  Cas.  487,  108  Am.  St. 
Eep.  196. 

Massachusetts.  —  Commonwealth 
V.  Boyd,  188  Mass.  79,  74  N.  E.  255. 

Michigan.  —  People  v.  Schneider, 
139  Mieh.  673,  103  N.  W.  173,  12  Det. 
L.  N.  32,  69  L.  E.  A.  345,  5  Ann. 
Cas.  790. 

New  Jersey.  —  Unwin  v.  State,  73 
N.  J.  L.  529,  64  Atl.  163,  affirmed 
State  V.  Unwin,  75  N.  J.  L.  500,  68 
Atl.  110. 

New  York.  —  People  v.  Mae  Wil- 
liams, 91  App.  Div.  (N.  Y.)  176,  86 
N.  T.  Supp.  357. 

Pennsylvania. —  Commonwealth  v. 
Densomer,  13  Pa.  Dist.  Eep.  639. 

Pointing  out  constitutional  pro- 
vision viQlated.  —  Where  it  was  at- 
tempted to  question  the  constitution- 
ality of  the  Missouri  Automobile 
Act  of  1903,  which  required  a  license 
on  the  part  of  persons  desiring  to 
operate  an  automobile,  the  court  de- 
clined to  consider  the  question,  be- 
cause neither  the  article  nor  the  sec- 
tion of  the  constitution  claimed  to 
have  been  violated  was  pointed  out 
or  referred  to  in  the  defendant's  mo- 
tions or  briefs.  State  v.  Cobb,  113 
Mo.  App.  156,  87  S.  W.  551. 

The  Missouri  law  of  1903,  p.  162, 
relating  to  the  operation  and  speed 
of  automobiles  on  the  highway  of  the 
State,  fixing  the  amount  of  license, 
and  prescribing  a  penalty  for  violat- 
ing the  same,  is  not  unconstitutional 


as  class  legislation,  in  that  it  dis- 
criminates against  certain  users  of 
the  highway.  State  v.  Swagerty, 
203  Mo.  517,  102  S.  W.  483,  10  L.  E. 
A.  (N.  S.)  601,  11  Ann.  Cas.  725. 

In  New  York  the  Motor  Vehicle 
Law  of  1904  (ch.  538),  was  de- 
signed as  a  new,  complete,  and  gen- 
eral enactment  to  take  the  place  of 
all  previous  statutes  and  ordinances 
relating  to  the  use  of  streets  and 
highways  by  motor  vehicles.  A 
city  has,  therefore,  no  authority  by 
virtue  of  its  charter  provisions  pre- 
viously enacted  to  impose  a  charge 
upon  such  vehicles  using  its  streets. 
Nor  can  such  a  charge  be  upheld  by 
designating  it  in  the  ordinance  as  a 
tax,  as  in  this  case,  and  providing 
that  its  proceeds  shall  go  to  the 
street  repair  fund. 

Automobiles  have  but  recently 
come  into  common  use.  Within  the 
last  few  years  their  use  has  not  only 
greatly  increased,  but  tours  there- 
with have  been  extended  to  long  dis- 
tances and  through  many  municipal- 
ities. Good  judgment  has  not  always 
accompanied  their  use,  and  the 
rights  of  others  have  sometimes  been 
overlooked  by  their  owners  or  driv- 
ers, and  more  or  less  opposition  to 
the  streets  and  highways  being  oc- 
cupied by  automobiles  has  arisen. 
The  opposition  to  such  use  has  fre- 
quently found  expression  in  local  re- 
strictive rules  and  ordinances.  Such 
local  rules  and  ordinances  existing 
prior  to  the  enactment  of  the  Motor 
Vehicle  Law  were  not  only  dissimi- 
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In  this  connection  the  court  said  in  a  recent  case  in  Arkansas 
in  which  a  statute  relating  to  motor  vehicles  was  attacked,  as 
being  class  legislation :  "  Such  laws  as  the  act  here  in  question 
have  never  been  regarded  as  class  legislation.     Simply  because 


lar  and  oonflieting,  but  sometimes 
difficult  to  understand.  Tlie  neces- 
sity for  a  uniform  law  throughout 
the  States  was  apparent.  The  Mo- 
tor Vehicle  Law  was  clearly  de- 
signed as  a  new,  complete,  and  gen- 
eral enactment  to  take  the  place  of 
all  previous  statutes,  ordinances,  or 
rules  relating  to  the  use  of  streets 
and  highways  by  motor  vehicles. 
The  purpose  of  the  legislature  in  en- 
acting such  law  is  shown  in  the  clear 
and  unmistakable  language  used  by 
it.  In  the  first  section  of  the  act  it 
asserts  that,  except  as  herein  other- 
wise provided,  it  shall  h6  controlling 
in  the  use  of  the  public  highways. 
With  the  exceptions  stated  in  the 
act,  it  provides  that  local  authorities 
shall  have  no  power  to  pass,  enforce, 
or  maintain  any  ordinance,  rule,  or 
regulation  requiring  of  any  owner  or 
operator  of  a  motor  vehicle  any  li- 
cense or  permit  to  use  the  public 
highways,  or  excluding  or  prohib- 
iting any  motor  vehicle  from  the 
free  use  of  such  highways,  or  in  any 
way  affecting  the  use  of  the  public 
highways  contrary  to  or  inconsistent 
with  the  provisions  of  the  act.  It 
further  expressly  enacts  that  all  or- 
dinances, rules,  or  regulations  then 
in  force  are  of  no  validity  or  effect, 
and  that  all  acts  and  parts  of  acts 
inconsistent  with  the  Motor  Vehicle 
Law  or  contrary  thereto  so  far  as 
they  are  inconsistent  or  contrary  are 
repealed. 

It   is   well   settled   that   where   a 
later  act  covers  the  whole  subject  of 


earlier  acts  and  embraces  new  pro- 
visions, and  which  act  plainly  shows 
that  it  was  intended  not  only  as  a 
substitute  for  the  earlier  acts,  but  to 
cover  the  whole  subject  then  consid- 
ered by  the  legislature  and  to  pre- 
scribe the  only  rules  in  respect 
thereto,  it  will  operate  as  a  repeal 
of  all  former  statutes  relating  to 
such  subject-matter,  even  if  such 
former  acts  are  not  in  all  respects 
repugnant  to  the  new  act.  Pratt  In- 
stitute V.  City  of  New  York,  183  N. 
Y.  151,  75  N.  E.  1119,  5  Ann.  Cas. 
198,  and  cases  therein  cited;  Black 
on  Interpretation  of  Laws  116  ;  Troy 
Press  Co.  v.  Clerk  of  Board  of  Su- 
pervisors, 94  App.  Div.  (N.  Y. )  514, 
88  N.  Y.  Supp.  115,  afflrmed  Matter 
of  Troy  Press  Co.,  179  N.  Y.  529,  71 
N.  E.  1141 ;  Matter  of  Brooklyn,  Q. 
C.  &  8.  E.  E.  Co.,  185  N.  Y.  171,  77 
N.  E.  797. 

In  this  case  the  intention  of  the 
legislature  to  repeal  all  laws  incon- 
sistent with  and  contrary  to  it  and 
to  make  the  act  complete  and  exclu- 
sive was  further  shown  in  reserving 
to  municipalities  the  right  upon  cer- 
tain conditions  to  limit  by  ordinance, 
rule,  or  regulation  the  speed  of  mo- 
tor vehicles  on  the  public  highways, 
and  to  make,  enforce,  and  maintain 
further  ordinances,  rules,  or  regula- 
tions affecting  motor  vehicles  which 
are  offered  to  the  public  for  hire. 
See  People  ex  rel.  Hainer  v.  Keeper 
of  Prison,  7th  Dist.  Magistrate 
Court,  190  N.  Y.  315,  83  N.  B.  44. 

Prior  to  the  enactment  of  the  Mo- 
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they  affect  one  class  and  not  another,  inasmuch  as  they  affect  all 
members  of  the  same  class  alike,  and  the  classification  involved  in 
the  law  is  founded  upon  a  reasonable  basis,  if  these  laws  be 
otherwise  unobjectionable,  all  that  can  be  required  in  these  cases 
is  that  they  be  general  in  their  application  to  the  class  or  locality 
to  which  they  apply.  They  are  then  public  in  character,  and  of 
their  property  and  policy  the  Legislature  must  judge."  ''* 

So  in  construing  a  statute  in  California  it  was  held  not  to  be 
discriminatory  because  it  appHed  to  motor  vehicles  and  not  to 
other  kinds  or  because  it  placed  dealers  in  a  class  by  themselves 
and  exacted  from  them  a  fee  of  fifty  dollars  if  they  operated  not 
more  than  five  automobiles  and  t^n  dollars  for  every  motor  ve- 
hicle in  excess  of  five  so  operated.'''' 

Similarly  in  a  late  case  in  South  Dakota  it  was  held  that  a 
classification  of  self -driven  vehicles  according  to  the  use  to  which 


tor  Vehicle  Law  some  of  the  pro- 
visions included  therein  were  in- 
eluded  in  sections  163  and  169a  of 
the  Highway  Law.  On  the  same 
day  that  the  Motor  Vehicle  Law  was 
enacted  said  section  169a  of  the 
Highway  Law  was  repealed,  and  said 
section  163  of  the  Highway  Law  was 
amended  by  striking  therefrom  all 
reference  to  motor  vehicles.  It  is 
claimed  by  the  appellant  that  by 
virtue  of  section  32  of  the  Statutory 
Construction  Law  such  provisions  of 
the  Motor  Vehicle  Law  as  are  sub- 
stantial re-enactmenta  of  the  High- 
way Law,  as  it  existed  prior  to  May 
3,  1904,  should  be  considered  as 
amendments  of  such  Highway  Law, 
and  that  the  Motor  Vehicle  Law 
should  so  far  as  it  is  a  re-enactment 
of  the  provision  previously  in  the 
Highway  Law  be  deemed  a  statute 
of  a  prior  date  to  the  charter  of  the 
city  of  Buffalo. 

The  section  of  the  Highway  Law 
were     not     in     terms    repealed     or 


amended  by  the  Motor  Vehicle  Law 
of  1904.  Such  repeal  and  amend- 
ment was  by  a  separate  act.  The  in- 
tention of  the  legislature  is  control- 
ling. It  is  clear,  as  we  have  stated, 
that  it  was  the  intention  of  the  leg- 
islature to  enact  a  new,  independ- 
ent, and  general  statute  relating  to 
motor  vehicles,  and  it  should  be  so 
construed  in  all  its  parts  as  a  statute 
taking  effect  on  May  3,  1904,  the 
date  of  its  enactment.  It  prohibited 
the  common  council  of  the  city  of 
Buffalo  from  passing  an  ordinance 
affecting  the  public  highways  of  the 
city  contrary  to  or  inconsistent  with 
the  provisions  of  such  Motor  Ve- 
hicle Law.  See  Buffalo  v.  Lewis,  N. 
Y.  Law  Journal,  June  1,  1908,  123 
App.  Div.  (N.  Y.)  163,  108  N.  Y. 
Supp.  450. 

76.  Helena   v.    Dunlap,    102    Ark. 
131,  136,  143  S.  W.  138,  per  Hart,  J. 

77.  Matter      of     Application     of 
Schuler,  167  Cal.  282,  139  Pae.  685. 
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they  were  put  rather  than  according  to  the  means  by  which  they 
were  propelled  was  clearly  within  the  legislative  power  and  that 
so  long  as  there  was  no  partiality  within  the  classes,  no  unlawful 
discrimination  was  shown.''* 

Nor  is  there  any  unjust  discrimination  shown  in  an  increased 
license  tax  imposed  upon  motor  vehicles  "  when  used  for  hire, 
charter  or  when  charge  is  made  for  the  use  thereof  in  any  man- 
ner or  form  whatsoever  "  over  the  tax  imposed  upon  those  "  used 
by  the  owner  thereof,  or  without  charge,"  there  being  a  real  and 
substantial  difference  in  the  conditions  which  justify  the  classi- 
fication.^^ 

A  statute  providing  that  the  "  license  tax  "  imposed  shall  be  paid 
to  the  "  tax  collector  "  of  the  different  counties  is  not  in  conflict 

with  a  constitutional  provision  that  "  the  county  judge  

shall  issue  all  licenses  required  by  law  to  be  issued  in  the 
county."  *" 

Sec.  63a.  Constitutional  law — license  fee  must  be  reasonable 
and  not  for  revenue  purposes. 

Where  a  fee  is  imposed  as  a  license  in  the  exercise  of  the  police 
power  it  must  be  reasonable  in  amount  and  not  so  large  as  to 
have  its  purpose  primarily  a  revenue  producing  one.*^ 

So  in  this  connection  it  is  said  in  a  recent  case  in  construing  an 
amendment  to  a  statute  which  it  was  claimed  changed  an  act  regu-' 
latory  in  its  nature  and  enacted  in  the  exercise  of  the  police  power 
to  one  of  taxation  without  changing  the  title  of  the  act :  "  A  li- 
cense is  issued  under  the  police  power  of  the  authority  which 
grants  it.  If  the  fee  required  for  the  license  is  intended  for 
revenue,  its  exaction  is  an  exercise  of  the  power  of  taxation. 
...  To  be  sustained,  the  act  we  are  here  considering  must  be 

78.  Hoffert  In  re,  34  S.  D.  271,  148  8Q.  Jackson  v.  Neff,  64  Fla.   326, 
N.  W.  20,  52  L.  E.  A.   (N.  S.)   949.      60  So.  350. 

Compare   Siciliano   v.    Township   of  81.  City  of  Henderson  v.  Loekett, 

Neptune,  83  N.  J.  L.  158,  83  Atl.  865.  157  Ky.  366,  163  8.  W.  199 ;  Vernor 

79.  Jackson  v.  Nefl,  64  Pla.  326,  v.  Secretary  of  State,  179  Mich.  157, 
60  So.  350. 
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held  to  be  one  for  regulation  only,  and  not  as  a  means  primarily 
of  producing  revenue.  Such  a  measure  will  be  upheld  by  the 
courts  when  plainly  intended  as  a  police  regulation,  and  the 
revenue  derived  therefrom  is  not  disproportionate  to  the  cost  of 
issuing  the  license,  and  the  regulation  of  the  business  to  which  it 
applies.  .  .  .  Anything  in  excess  of  an  amount  which  will  de- 
fray such  necessary  expense  cannot  be  imposed  under  the  police 
power,  because  it  then  becomes  a  revenue  measure.^^ 

Similarly  in  construing  an  ordinance  a  similar  view  is  ex- 
pressed in  a  late  Kentucky  case.®^ 

On  the  other  hand  it  is  said  that  where  a  license  fee  is  exacted 
as  a  revenue  measure  the  courts  will  not  interfere  with  the  ex- 
ercise of  that  power  unless  the  action  is  arbitrary  and  oppressive.** 

What  is  a  reasonable  fee,  although  a  matter  largely  dependent 


146  N.  W.  338;  State  v.  Lawrence, 
105  Miss.  58,  61  So.  975. 

In  re  HofCert,  34  S.  D.  271,  148  N. 
W.  20,  52  L.  K.  A.  (N.  S.)   949. 

Compare  Ex  parte  Kessler,  26  Ida. 
764,  146  Pao.  113.  Wherein  it  was 
contended  that  a  registration  fee  on 
motor  vehicles  was  an  attempted 
taxation,  other  than  by  valuation, 
and  was  uneonstitutional.  "  It  is 
contended  that  the  said  chapter,  in 
so  far  as  it  provides  for  the  pay- 
ment of  fees  for  registration,  in  an 
amount  in  excess  of  that  necessary 
to  properly  police  the  use  of  motor 
vehicles  upon  the  public  highways, 
is  a  revenue  measure.  That  it  does 
raise  considerable  revenue  in  excess 
of  an  amount  necessary  for  police 
purposes,  and  that  it  appropriates, 
the  money  so  raised  to  a  fund  for 
the  construction  and  maintenance  of 
public  highways,  is  quite  true.  In 
,this  connection,  however,  it  may  be 
observed  that  the  license  or  fee  is 
exacted,  not  upon  the  ownership  of 


the  motor  vehicle,  but  upon  the 
right  to  use  it  upon  the  public  high- 
ways." 

82.  Vernor  v.  Secretary  of  State, 
179  Mich.  157,  167,  146  N.  W.  338, 
per  Stone,  J. 

83.  City  of  Henderson  v.  Lockett, 
157  Ky.  366,  368,  163  S.  W.  199, 
wherein  Judge  Hannah  said: 
"  Where  a  license  fee  is  imposed  un- 
der the  police  power,  the  fee  ex- 
acted must  not  be  so  large  as  to 
charge  the  ordinance  with  the  impu- 
tation of  a  revenue  producing  pur- 
pose. The  fee  that  may  be  imposed 
under  the  police  power  is  one  that 
is  sufficient  only  to  compensate  the 
municipality  for  issuing  the  license 
and  for  exercising  a  supervisory 
regulation  over  the  subjects  thereof. 
Anything  in  addition  to  this  amounts 
to  a  tax  for  revenue,  and  cannot  be 
upheld  as  a  valid  exercise  of  the  po- 
lice power." 

84.  City  of  Henderson  v.  Lockett, 
157-  Ky.  366,  163  8.  W.  199. 
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upon  legislative  discretion,*®  is,  nevertheless,  a  question  of  fact 
depending  upon  the  particular  circumstances  and  if  the  amount 
is  out  of  proportion  to  the  expense  involved  it  will  be  declared  a 
tax.*^ 

It  will  he  presumed  that  the  amount  of  a  fee  is  reasonable  un- 
less the  contrary  appears  upon  the  face  of  the  law  itself  or  is  es- 
tablished by  proper  evidence.®'' 

Sec.  63b.  Constitutional    law — imposing    license    fee    and    ad 
valorem  tax  not  double  taxation. 

A  license  fee  is  not  a  tax  within  the  meaning  of  the  organic 
law,  relating  to  taxation.  Therefore  the  state  may  levy  both 
an  ad  valorem  tax  upon  the  property  itself  and  also  a  license  fee 
or  privilege  tax  upon  the  use  of  the  property.  This  doctrine  has 
been  applied  in  the  case  of  automobiles.  "  In  imposing  license  or 
occupational  taxes,  the  only  limitations  upon  a  duly  enacted 
statute  are  that  no  person  shall  be  deprived  of  property  without 
due  process  of  law  or  denied  the  equal  protection  of  the  laws. 
The  levy  of  an  ad  valorem,  tax  upon  property  and  also  a  license 
or  occupational  tax  upon  the  use  of  the  same  property  is  not 
double  taxation.  A  license  fee  is  not  a  tax  within  the  meaning 
of  the  provisions  of  the  organic  law  requiring  uniformity  of  rates 
and  just  valuations  of  property  for  purposes  of  taxation."  ®* 

Sec.  63  c.  Constitutional  law — fees  graded  according  to  horse 

power  of  automobile. 

Among  the  measures  regarding  the  regulation  of  automobiles 

which  has  met  with  some  favor  in  legislative  bodies  is  that  by 

which  the  amount  of  the  license  fee  is  dependent  upon  the  horse 


85.  Vernor  v.  Secretary  of  State,  87,  Vernor  v.  Secretary  of  State, 
179  Mich.  157,  146  N.  W.  338.  179  Mich.  157,  146  N.  W.  338. 

86.  Henderson  v.  Lockett,  157  88.  Jackson  v.  NefE,  64  Fla.  326, 
Ky.  366,  163  S.  W.  199;  Vernor  v.  332,  60  So.  350,  per  Whitfield,  C.  J. 
Secretary  of  State,  179  Mich.  157,  See  also  Matter  of  Application  of 
146  N.  W.  338.  Schuler,  167  Cal.  282,  139  Pae.  685. 
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power  of  the  machine.  Acts  of  .this  character  have  generally  been 
sustained  as  a  valid  exercise  of  legislative  powers.*® 

So  in  New  Jersey  the  provisions  of  a  statute  ^^  which  fixed  an 
annual  fee  of  three  dollars  for  registering  an  automobile  of  less 
than  thirty  horse  power  and  a  fee  of  five  dollars  for  each  automo- 
bile of  thirty  horse  power  or  more,  and  which  fixed  a  fee  of  one 
dollar  for  a  license  to  the  driver  of  the  first  class  and  of  two  dol- 
lars for  one  to  a  driver  of  the  second  class  have  been  held  to  be 
constitutional  as  being  a  legitimate  exercise  of  the  police  power 
of  the  State  notwithstanding  the  clause  in  the  statute  that  re- 
quires all  fees,  fines  and  penalties  arising  under  the  act  to  be  paid 
to  the  treasurer  of  the  State  and  to  be  apportioned  by  the  State 
road  commissioner  for  the  repair  of  improved  roads.®^ 

Such  an  act  is  also  constitutional  though  it  may  affect  a  ve- 
hicle moving  in  interstate  commerce,  provided  there  is  no  national 
legislation  in  regard  thereto.  These  propositions  have  been  sus- 
tained by  a  decision  of  the  United  States  Supreme  Court.®* 

Mr.  Justice  McReynolds,  in  delivering  the  opinion  of  the  court 
in  this  case,  said  in  this  connection :  "  The  movement  of  motor 
vehicles  over  the  highways  is  attended  by  constant  and  serious 
dangers  to  the  public,  and  is  also  abnormally  destructive  to  the 
ways  themselves.  Their  success  depends  on  good  roads,  the  con- 
struction and  maintenance  of  which  are  exceedingly  expensive; 
and  in  recent  years  insistent  demands  have  been  made  upon  the 

89.  Alahama.  —  See    Kennamer   v.  N.  J.  L.  49;  74  Atl.  538. 

State,  150  Ala.  74,  43  So.  482 ;  Boze-  United  States. —  Hendrick     v. 

man  v.  State,  7  Ala.  App.  151,  61  So.  State  of  Maryland,  235  TJ.  S.  610,  35 

604.  S.  Ct.  140,  59  L.  Ed.  — . 

Coii/orriio.— Matter    of    Applica-  90.  Pamph.  L.  1908,  p.  613. 

tion   of   Sehuler,   167   Cal.   282,   139  91.  Cleary  v.  Johnston,  79  N.  J.  L. 

Pae.  685.  49,  74  Atl.  538. 

Idaho.  —  In   re    Kessler,    26    Ida.  N.  J.  P.  L.,  p.  615,  see.  4,  as  to  li- 

764   146  Pae.  113.  cense  fees  held  constitutional.    Kane 

Kentuchy.  —  City  of  Henderson  v.  v.  State,  81  N.  J.  L.  594,  80  Atl.  453, 

Lockett,  157  Ky.  366,  163  S.  W.  199.  Ann.  Cas.  1912  D.  237. 

:New  Jersey.  —  Kane  v.   State,   81  92.  Hendrick  v.  Maryland,  235  TJ. 

N.  J.  L.  594,  80  Atl.  453,  Ann.  Cas.  S.  610,  622,  35  8.  Ct.  140,  59  L.  Ed. 

1912  D.  237 ;  Cleary  v.  Johnston,  79  — . 
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States  for  better  facilities,  especially  by  the  ever-increasing  num- 
ber of  those  who  own  such  vehicles.  As  is  well-known,  in  order 
to  meet  this  demand  and  accommodate  the  growing  traffic  the 
State  of  Maryland  has  built  and  is  maintaining  a  system  of  im- 
proved roadways.  Primarily  for  the  enforcement  of  good  order, 
and  the  protection  of  those  within  its  own  jurisdiction  the  State 
put  into  effect  the  above-described  general  regulations,  including 
requirements  for  registration  and  licenses.  A  further  evident 
purpose  was  to  secure  some  compensation  for  the  use  of  facilities 
provided  at  great  cost  from  the  class  for  whose  needs  they  are 
essential  and  whose  operations  over  them  are  peculiarly  injuri- 
ous. 

In  the  absence  of  national  legislation  covering  the  subject  a 
State  may  rightfully  prescribe,  uniform  regulations  necessary  for 
public  safety  and  order  in  respect  to  the  operation  upon  its  high- 
ways of  all  motor  vehicles  —  those  moving  in  interstate  com- 
merce as  well  as  others.  And  to  this  end  it  may  require  the  reg- 
istration of  such  vehicles  and  the  licensing  of  their  drivers,  charg- 
ing therefor  reasonable  fees  graduated  according  to  the  horse- 
power of  the  engines  —  a  practical  measure  of  size,  speed,  and 
difficulty  of  control.  This  is  but  an  exercise  of  the  police  power 
uniformly  recognized  as  belonging  to  the  States  and  essential  to 
the  preservation  of  the  health,  safety  and  comfort  of  their  citi- 
zens; and  it  does  not  constitute  a  direct  and  material  burden  on 
interstate  commerce.  The  reasonableness  of  the  State's  action  is 
always  subject  to  inquiry  in  so  far  as  it  effects  interstate  com- 
merce, and  in  that  regard  it  is  likewise  subordinate  to  the  will  of 
Congress." 

Sec.  63d.  Constitutional  law  —  statute  exempting   automobiles 
from  taxation  on  payment  of  license  fee. 

The  right  of  the' legislature  to  provide  not  only  for  the  regis- 
tration and  licensing  of  automobiles  and  the  payment  of  a  license 
fee  to  the  State,  but  also  to  further  provide  that  all  such  vehicles 
as  are  required  to  be  registered  by  the  act,  and  for  which  an 
annual  license  fee  must  be  paid  shall  be  exempt  from  taxation. 
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has  been  recognized  in  two  recent  decisions  in  Idaho.  It  was  said 
in  this  connection  that  the  legislature  had  the  sole  right,  except 
so  far  as  its  power  might  be  limited  by  the  constitution,  to  legis- 
late in  regard  to  matters  of  taxation  and  tljiat  the  above  legis- 
lation was  a  proper  exercise  of  the  power  conferred  upon  the  law 
making  body.®* 

In  this  connection  it  is  also  decided  in  a  recent  case  in  California 
that  under  a  constitutional  provision  taxing  property  used  in  the 
operation  of  their  business  by  public  service  corporations  and  pro- 
viding that :  "  Such  taxes  shall  be  in  lieu  of  all  other  taxes  and 
licenses,  State,  county  and  municipal,"  such  a  corporation  is  ex- 
empt from  the  payment  of  a  license  tax  upon  motor  vehicles  used 
by  it  in  the  operation  of  its  business.®* 

The  legislature  may,  however,  by  the  constitution,  be  prohibited 
from  enacting  a  law  requiring  the  payment  of  one  privilege  tax 
or  license  fee  for  the  benefit  of  the  State  alone,  to  the  exclusion 
of  counties  and  municipalities.®® 

Sec.  64.  Class  legislation  —  considered  generally. 

Among  the  many  complaints  by  automobilists  against  automo- 
bile laws,  it  is  frequently  alleged  that  such  laws  constitute  class 
legislation  and  are  for  that  reason  illegal.  It  is  therefore  pertinent 
to  ask  what  constitutes  class  legislation,  for  there  is  evidently 
gross  misunderstanding  on  the  part  of  many  in  regard  to  class 
legislation  and  its  constitutionality  in  the  United  States. 

The  Federal  Constitution  prohibits  the  States  to  enact  laws 
which  deny  to  persons  the  equal  protection  of  the  State  laws. 
This  constitutional  provision  makes  it  illegal  for  any  State  to 
arbitrarily  pick  out  one  class  of  persons  and  legislate  against  them 
concerning  ^ny  subject.     But  such  discrimination  must  be  arbi- 

93.  Ex  parte  Keasler,  26  Ida.  764,  viding  for  the  payment  of  a  lieense 
146  Pae.  113 ;  Aehenbaoh  v.  Kincaid,  tax  to  the  State  hut  which  also  pro- 
25  Ida.  768,  140  Pae.  529.  vided  for  the  apportionment  of  the 

94.  Pacific  Gqs  &  Electric  Co.  v.  fund  thus  collected  between  the 
Roberts,  168  Cal.  420,  143  Pae.  700.  State  and  the  governmental  subdi- 

95.  Bozemau  v.  State,  7  Ala.  App.  vision  upon  which  the  burden  of  the 
151,  61  So.  604,  holding  an  act  pro-  highway  rested  to  be  valid. 


Registration  and  Licensing.  Ill 

trary,  not  based  upon  any  logical  or  reasonable  cause  for  distinc- 
tion in  order  to  be  illegal.  Let  us  take  an  example.  For  a  State 
to  provide  that  all  persons  of  a  certain  color  shall  be  subject  to 
certain  regulations  and  all  persons  of  a  different  color  shall  not 
be  so  restricted  would  clearly  violate  the  constitutional  prohibition. 
In  such  a  case  the  legislation  is  arbitrary,  and  the  discrimination 
is  based  upon  color  alone,  which  cannot  constitute  any  reasonable 
or  logical  foundation  for  subjecting  the  designated  class  to  special 
legislation.  But  in  respect  to  subjects  which  require  regulation 
because  of  the  public  welfare  a  different  question  is  presented. 

The  State  has  a  perfect  right  to  legislate  concerning  travel  on 
the  public  highways.  It  has  a  right  to  provide  that  certain  ve- 
hicles which  are  capable  of  maintaining  a  much  higher  rate  of 
speed  than  other  vehicles  shall  do  certain  things  that  the  other  ve- 
hicles are  not  required  to  do.  The  State  may  constitutionally 
regulate  a  certain  class  of  vehicles,  such,  for  example,  as  automo- 
biles, and  make  special  provisions  for  them,  provided  the  law  ap- 
plies equally  to  all  members  of  the  same  class.  Although  auto- 
mobile legislation  is  in  a  popular  sense  class  legislation,  inasmuch 
as  the  laws  apply  to  automobiles  only,  nevertheless,  such  class 
legislation  is  valid  and  constitutional,  since  there  is,  as  has  been 
decided  by  the  courts,  a  necessity  for  regulating  the  power  ve- 
hicle. So  when  we  speak  of  class  legislation  we  use  a  generic 
term,  and  automobile  legislation  is  included.  But  if  we  mean 
illegal  class  legislation,  then  we  are  speaking  about  a  very  differ- 
ent thing  and  must,  in  order  to  be  accurate,  confine  our  remarks  to 
that  legislation  which,  according  to  the  decisions  of  the  United 
States  Supreme  Court,  violates  the  constitutional  provision  pro- 
hibiting arbitrary  discrimination.  Certain  automobile  legisla- 
tion in  this  country  arbitrarily  and  unconstitutionally  discrimi- 
nates; for  example,  legislation  allowing  automobile  owners  the 
special  privilege  of  using  surety  company's  bail  bonds  and  deny- 
ing the  same  privilege  to  chaufifeurs,  hirers  of  automobiles  and 
those  who  borrow  machines.  So  also  there  should  be  no  dis- 
crimination between  drivers  who  are  owners  and  drivers  for  hire 
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who  are  not  owners.     Both  classes  are  drivers  and  should  be 
subject  to  the  same  laws  without  discrimination.®* 

Sec.  65.  Licenses  —  nature  of. 

A  license  to  operate  an  automobile  is  merely  a  privilege.  It 
does  not  constitute  a  contract,  and  may  be  revoked  for  cause. 
Some  of  the  States  have  provided  for  revoking  licenses  to  oper- 
ate automobiles.  This  is  a  feature  of  the  legislation  in  some  of 
the  States  and  in  England. 

The  fee  charged  for  registering  an  automobile  is  plainly  a  li- 
cense fee  and  not  a  tax.®'' 


96.  In  construing  a  statute  in 
Ohio  relating  to  the  regulatiott  of 
motor  vehicles  and  providing  for 
their  registration,  it  is  said  that  the 
automobile  is  in  a  class  by  itself, 
the  users  of  such  machines  in  a  class 
by  themselves;  legislation  in  recog- 
nition of  this  condition  is  based 
upon  a  solid,  easily  recognized  dis- 
tinction and  is  not  subject  to  the 
objection  that  the  classification  is 
unjust  and  unreasonable,  and  there- 
fore invalid.  Allen  v.  Smith,  84 
Ohio  St.  283,  95  N.  E.  829,  Ann.  Gas. 
1912  C.  611,  construing  Act  May  11, 
1908,  99  Ohio  Laws  538. 

97.  Not  a  tax.  —  Commonwealth  v. 
Boyd,  188  Mass.  79,  74  N.  E.  255. 

What  an  automobile  license  is.  — 
It  is  very  generally  understood 
throughout  the  United  States  to-day 
that  in  order  for  one  to  operate  a 
motor  vehicle  on  the  public  high- 
ways in  most  of  the  States  it  is  first 
necessary  to  procure  a  license  to  do 
so  from  the  proper  authorities. 
After  having  procured  this  license, 
all  that  the  autoist  cares  about  is  his 
protection  under  it  and  the  authority 
it  gives  him  to  drive  his  automobile. 
The  motor  car  driver  seldom  has  any 
occasion  to   consider  the  nature  of 


his  license  and  what  all  his  rights 
are  under  it  aside  from  the  privilege 
given  to  him  to  use  his  machine.  An 
automobile  license  is,  however,  some- 
thing more  than  a  mere  formality, 
which  can  be  procured  by  compli- 
ance with  a  certain  amount  of  red 
tape. 

The  various  automobile  acts  in  the 
United  States  provide  for  two  kinds 
of  license  —  perpetual  and  annual. 
The  perpetual  license,  of  course,  is 
more  valuable  than  one  that  is  tem- 
porary, since  the  latter  necessitates 
the  payment  of  a  fee  periodically, 
while  the  former  may  be  procured 
and  enjoyed  upon  the  payment  of 
but  one  fee.  Whether  the  license  be 
temporary  or  perpetual,  it  is  in  con- 
templation of  law  merely  a  license 
—  a  privilege.  But  what  does  such 
a  license  mean,  and  what  are  the 
legal  rights  of  the  holder  under  it? 
We  might  say  that  he  has  no  legal 
rights  conferred  upon  him  by  the 
license,  and  that  it  is  negative  in  its 
operation.  For  without  a  license  he 
is  subject  to  arrest  and  criminal 
prosecution ;  with  it  he  is  immune 
from  interference.  In  other  words 
the  license  confers  upon  him  a  sort 
of  negative  right  to  be  let  alone  if 
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In  determining  the  constitutionality  of  the  New  Jersey  Supple- 
ment of  May  26,  1905  (P.  Li,  p.  484),  to  an  act  defining  motor 
vehicles  and  providing  for  the  registration  and  the  regulation  of 
the  same,  it  was  held  to  be  unnecessary  to  determine  whether  the 
registration  fee  required  is  a  license  fee,  or  a  fee  exacted  as  a 
reasonable  charge  for  registering  the  certificate  required  by  the 
act,  as  in  either  case  it  is  clearly  not  a  tax  upon  the  property  but 
an  exercise  of  the  police  power.^* 


he  otherwise  compliea  with  the  law. 
This  is  really  all  that  the  automo- 
bilist's  license  amounts  to.  For  it 
has  been  held  many  times  by  the 
highest  courts  in  this  country  that  a 
license  does  not  constitute  a  contract 
within  the  meaning  of  the  Federal 
Constitution  prohibiting  a  State 
from  passing  any  law  impairing  the 
obligation  of  contracts,  and  it  is  be- 
cause a  license  is  not  a  contract  that 
it  may  be  revoked  or  suspended  by 
legislative  authority. 

Indorsing  conviction  on  license.  — 
Where  the  identification  plate  is  not 
in  accordance  with  the  local  govern- 
ment board  regulations  in  England 
there  is  held  to  be  "  an  offense  in 
connection  with  the  driving  of  a 
motor  car "  within  the  meaning  of 
the  English  Motor  Act  1903  (3 
Edw.  7,  ch.  36)  section  4,  authorizing 
an  indorsement  of  conviction  on  the 
license.  Eex  v.  Gill,  (K.  B.  Div.), 
100  Law  T.  E.  (N.  S.)  858. 

So  the  license  may  be  indorsed  on 
a  conviction  for  exceeding  the  speed 
limits  in  the  royal  parks,  though  the 
regulations  creating  the  speed  limits 
were  made  after  the  passing  of  the 
Motor  Car  Act.  Eex  v.  Plowden, 
(K.  B.  Div.),  100  Law  T.  E.  (N.  8.) 
856. 

Allowing  a  motor  car  to  stand  in 
the  highway  so  as  to  cause  an  unuec- 
8 


essary  obstruction  is  not  "  an  of- 
fense in  connection  with  the  driving 
of  a  motor  car  "  within  the  meaning 
of  the  English  Motor  Car  Act  1903 
(3  Edw.  7,  ch.  36),  sec.  i,  subsecs. 
1,  (c)  2,  which  authorizes  the  court 
to  indorse  the  particulars  of  a  con- 
viction of  such  act  upon  the  license. 
Eex  V.  Justices  of  West  Eiding  of 
Tork,  (K.  B.  Div.),  102  Law  T.  E. 
(N.  S.)   138. 

When  no  power  to  indorse  a  li- 
cense to  drive  a  motor  car  with  par- 
ticulars of  the  conviction  when  the 
holder  is  convicted  of  a  first  or  sec- 
ond offense  of  exceeding  a  speed 
limit.  Eex  v.  Marsham,  97  Law  T. 
E.   (N.  S.)   396. 

98.  Police  regulation.  — tJnwin  v. 
State,  64  Atl.  163,  73  N.  J.  L.  529, 
affirmed  State  v.  tinwin,  75  N.  J.  L. 
500,  68  Atl.  110. 

There  is  apparently  much  misun- 
derstanding among  automobilists  in 
regard  to  the  nature  of  the  fees 
which  are  imposed  by  our  motor 
vehicle  registering  and  licensing 
laws.  It  should  be  understood  at  the 
outset  that  these  fees,  which  owners 
and  drivers  are  compelled  to  pay,  do 
not  constitute  taxes  upon  property. 
The  State  of  New  Jersey  does  not 
tax  automobiles  as  property.  The 
New  Jersey  exactions  are  merely  li- 
cense fees,  if  they  can  be  held  not 
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The  Pennsylvania  Act  of  April  19,  1905,  P.  L.  217,  regulating 
the  licensing,  operating,  etc.,  of  motor  vehicles,  providing  inter 
alia  that  not  more  than  one  State  license  number  shall  be  carried 
upon  the  front  or  back  of  the  vehicle,  and  that  a  "  license  num- 
ber obtained  in  any  other  place  or  State  shall  be  removed  from 
said  vehicle  while  the  vehicle  is  being  used  within  this  common- 
wealth," was  held  not  to  conflict  with  nor  supersede  the  ordinance 
of  December  26,  1902,  of  the  city  of  Philadelphia,  which  also 
provided  for  the  licensing,  regulation,  and  operation  of  motor 
vehicles  within  that  municipality.  Both  the  act  and  the  ordi- 
nance were  held  to  stand  together,  and,  for  motor  vehicles  oper- 
ated within  the  said  city,  both  State  and  city  licenses  must  be 
obtained  and  both  license  tags  displayed,  a  municipality  not  being 
within  the  meaning  of  the  word  "  place  "  as  used  in  the  act.  It 
was  also  held  that  the  speed  regulations  of  the  said  ordinance  must 
also  be  obeyed.®® 

Sec.  66.  Operation  and  effect  of  license. 

Even  after  having  obtained  authority  to  operate  one's  car  in 
the  State,  county,  or  city,  the  license  is  a  protection  only  within 
the  jurisdiction  of  the  authorities  granting  it.  Thus,  where  a 
Missouri  statute  provided  that  any  person  desiring  to  operate  an 
automobile  in  a  city  must  procure  a  license  from  the  license  com- 
missioner thereof,  and  if  he  desired  to  operate  it  in  the  county 
outside  the  city  limits  he  should  procure  a  license  from  the  county 
clerk  of  such  county,  it  was  held  that  the  owner  of  an  automobile 

to  exceed  a  reasonable  sum.     If  it  power    or    is    determined    by    some 

can    be    shown    that    the    fees    are  other  reasonable  method  is  immate- 

greater  than  seems  to  be  reasonable,  rial,  provided  an  unreasonable  sum  is 

they  constitute  a  tax  upon  property  not  charged  for  the  license,  consid- 

f  or  residents  and  a  tax  upon  transit  ering  what  the  expenses  are  to  main- 

against  non-residents.    Property  tax-  tain  the  motor  vehicle  department, 

ation   does  not   in   any  form  enter  This  is  a  simple  rule  of  the  law  of 

into  the  theory  of  the  New  Jersey  taxation  and  is  easily  applied. 

Motor  Vehicle  Law.  99.  State    and    mmilcipal    regula- 

Whether  the  amount  of  the  regis-  tions.  —  Brazier  v.  Philadelphia,  15 

tration  fee  is  based  upon  the  horee  Pa.  Dist.  Bep.  14. 
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was  required  to  take  out  a  license  in  each  and  every  county  over 
the  roads  of  which  he  desired  to  operate  his  automobile.^ 

Of  course,  the  rule  here  stated  must  be  considered  as  inappli- 
cable to  State  registration  and  licensing  where,  by  statute,  non- 
resident licensed  and  duly  registered  motorists  are  exempted. 
In  some  of  the  States  it  is  provided  that  machines  owned  by  non- 
residents and  driven  by  persons  residing  and  registered  in  some 
other  State  may  be  operated  on  the  public  highways  and  streets. 

Sec.  67.  Statute  requiring  non-resident  owner  to  designate 
agent  in  State  for  service  of  process. 

A  provision  of  a  statute  requiring  each  non-resident  owner  of 
an  automobile  to  designate  an  agent  in  the  State  upon  whom  pro- 
cess may  be  served  in  action  against  the  owner  growing  out  of 
the  operation  of  his  registered  machine,  has  been  held  in  New 
Jersey  to  be  constitutional.* 

The  court  said  in  this  case :  "  Assuming  that  the  right  to  use 
the  highways  belongs  to  such  non-resident  owner,  yet  it  is  obvi- 
ously not  an  absolute  right.  The  stringent  legislative  restric- 
tions upon  the  use  of  the  highways  by  automobiles  —  which  re- 
strictions have  received  judicial  approval  —  exhibit  the  fact  that 
the  automobile  is  regarded  as  a  dangerous  machine,  if  used  other- 
wise than  under  the  control  provided  for  by  the  legislature.  It 
is  apparent  that  these  restrictions  upon  the  manner  in  which  high- 
ways shall  be  used  by  automobiles  can  only  be  made  effective  by 
penalties ;  and  the  penalties  can  only  be  enforced  by  reaching  the 
owners  of  such  machines.  A  provision  for  impounding  the  ma- 
chine itself  would  be  valid,  but  while  valid,  would  be  inefficacious, 
because  the  speed  of  the  automobile  is  such  that  in  most  instances 
the  machine  itself  would  escape  arrest.  Resident  owners  can  be 
reached  by  service  of  process  within  this  State,  while  non-resi- 
dent owners,  of  course,  unless  by  voluntary  appearance  are  im- 

1.  Scope     of     Ucense.  —  State     v.         2.  Cleary  v.  Johnston,  79  N.  J.  L. 
Cobb,  113   Mo.  App.  156,  87  S.  W.      49,  74  Atl.  538. 
551. 
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mune  from  service.  Thus  while  legal  proceedings  to  enforce  the 
penalties  for  violating  the  automobile  law  can  be  taken  in  the 
courts  of  this  State  as  against  residents,  yet  as  to  non-residents, 
in  the  absence  of  a  provision  Hke  the  one  in  question,  such  en- 
forcement would  mean  numerous  suits  in  other  States  in  the 
Union  from  New  York  to  California,  or  perhaps  in  other  con- 
tinents. In  view  of  the  present  need  of  a  vigorous  enforcement 
of  these  laws  for  the  protection  of  all  users  of  the  highways,  I 
am  of  the  opinion  that  the  condition  imposed,  that  a  man  who 
proposes  to  use  our  highways  for  motoring  shall  agree  to  submit 
himself  to  the  courts  of  the  State  into  which  he  comes,  so  far  as 
concerns  matters  growing  out  of  such  use,  is  neither  unconsti- 
tutional nor  unreasonable."  " 

Sec.  68.  Exemption  of  non-residents. 

A  frequent  provision  in  the,  statutes  regulatory  of  the  use  of 
automobiles,  is  one  exempting  non-residents  of  the  State  who 
shall  have  complied  with  the  registration  and  licensing  laws  of 
another  State,  territory  or  foreign  country.* 

Such  acts  are  generally  regarded  as  valid.  Upon  this  point  it  is 
said  in  a  late  case  in  California,  in  construing  a  statute  exempting 
non-residents  from  a  payment  of  the  license  tax  demanded  of 

3.  Per  Beed,  J.  or  Federal  district  of  his  residence 

4.  The  following  is  the  provision  relative  to  registration  of  motor  ve- 
of  the  New  York  law ;  Highway  hides  and  the  display  of  registration 
Law,  §  285 ;  Birdseye  Cumming  &  numbers  thereon,  and  shall  conapicu- 
Gilberts  Consolidated  Laws,  vol.  7,  ously  display  his  registration  num- 
(Suppl.  1910-1913),  p.  1214.  "The  bers  as  required  thereby.  The  pro- 
provisions  of  the  foregoing  sections  visions  of  this  section,  however,  shall 
relative  to  registration  and  display  be  operative  as  to  a  motor  vehicle 
of  registrations  numbers  shall  not  owned  by  a  non-resident  of  this 
apply  to  a  motor  vehicle  owned  by  a  State  only  to  the  extent  that  under 
non-resident  of  this  State,  other  than  the  laws  of  the  foreign  country 
a  foreign  corporation  doing  business  State,  territory  or  federal  district 
in  this  State,  provided  that  the  of  his  residence-like  exemptions  and 
owner  thereof  shall  have  complied  privileges  are  granted  to  motor  ve- 
with  the  provisions  of  the  law  of  hides  duly  registered  under  the  laws 
the  foreign  country,  State,  territory 
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residents :  "  Nor  is  the  exemption  of  non-residents  from  paying 
the  tax  for  a  period  of  three  months  an  unlawful  one.  Similar 
exemptions  have  been  sustained  upon  the  principle  that  the  non- 
residents are  presumed  to  have  paid  all  necessary  licenses  in  their 
respective  places  of  abode,  and  that  their  use  of  the  roads  in  the 
territory  subject  to  the  provision  of  the  act  is  usually  but  tem- 
porary." ^ 

A  similar  conclusion  as  to  the  constitutionality  of  an  act  of  this 
character  is  also  reached  in  a  recent  decision  in  Kentucky.^ 

So  in  a  case  in  Arkansas  it  is  decided  that  a  statute  authorizing 
cities  of  the  first  class  to  require  residents  thereof  to  pay  a  tax 
for  the  privilege  of  keeping  and  using  a  vehicle  within  the  city  is 
not  void  as  discriminating  in  favor  of  those  who  dwell  outside  of 
the  city  and  use  a  vehicle  therein.^ 


of  and  owned  hj  residents  of  this 
State." 

5.  Matter  of  the  Application  of 
Schuler,  167  Cal.  282,  294,  139  Pae. 
685,  per  Melvin,  J. 

6.  City  of  Newport  v.  Merkel 
Brothers  Co.,  156  Ky.  580,  161  8.  W. 
549. 

7.  Fort  Smith  v.  Scruggs,  70  Ark. 
549,  556,  69  S.  W.  679,  91  Am.  St. 
Eep.  100,  58  L.  E.  A.  921.  Judge 
Riddiek  said  in  this  case  "  But  it  is 
said  that,  conceding  that  the  legisla- 
ture had  the  power  to  permit  cities 
to  levy  a  toll  for  the  use  of  the 
streets,  it  should  be  imposed  equally 
upon  all  who  use  the  streets,  and 
that  this  act  is  void  for  the  reason 
that  it  discriminates  in  favor  of 
those  who  dwell  outside  of  the  city, 
and  permits  the  tax  to  be  levied 
upon  residents  only.  It  is  doubtless 
true  that  the  legislature  could  not 
arbitrarily  select  certain  citizens 
upon  whom  to  impose  the  tax,  while 
exempting  others  in  like  situation. 
But '  the   rule    of   equality   only   re- 


quires that  the  tax  shall  be  collected 
impartially  of  all  persons  in  similar 
circumstances;  and  this  statute  ap- 
plies equally  to  all  persons  of  the 
class  taxed.  As  a  class,  residents  of 
the  city  use  the  streets  more,  and 
are  more  benefited  by  having  them 
kept  in  good  repair,  than  those  who 
do  not  live  in  the  city.  It  is  true 
that  non-residents  of  the  city  also 
use  the  streets  with  their  wagons 
and  other  vehicles,  and  it  may  be 
true  that  certain  of  them  use  the 
streets  as  much  or  more  than  certain 
of  the  residents  of  the  city,  but,  as 
a  class,  they  do  not  use  the  streets  as 
much  as  residents  of  the  city,  and 
this  furnishes  a  reasonable  basis  for 
the  distinction  made  in  the  act  be- 
tween the  two  classes.  The  require- 
ment of  the  statute  that  the  tax 
must  be  imposed  on  residents  of  the 
city  only  is  but  an  adoption  by  the 
legislature  of  the  common  policy  of 
making  each  community  keep  up  its 
own  highways.  This  does  not  dis- 
criminate unjustly  in  favor  of  those 
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A  non-resident  who  asserts  that  such  a  statute  discriminates 
against  residents  of  the  particular  jurisdiction  within  which  he 
resides  must  show  a  compliance  with  the  laws  of  his  domicile  in 
this  respect,  where  the  statute  complained  of  requires  a  compli- 
ance by  non-residents  with  the  laws  of  their  State.* 

Under  a  statute  in  Massachtisetts  requiring  that  automobiles 
shall  be  licensed  and  registered  before  they  may  be  operated  upon, 
any  highway  except  that  "  any  automobile  or  motor  cycle  owned 
by  a  non-resident  of  this  State  who  has  complied  with  the  laws 
relative  to  motor  vehicles  and  the  operation  thereof  of  the  State 
in  which  he  resides  may  be  operated  by  such  owner  on  the  roads 
and  highways  for  a  period  not  exceeding  fifteen  days  without  the 
license,"  a  non-resident  operating  an  automobile  on  the  highways 
within  the  State  for  a  longer  period  than  fifteen  days,  without 
complying  with  the  statute,  has  been  held  to  be  a  trespasser  upon 
the  highway.® 

Sec.  69.  Exemption  based  upon  reciprocity. 

Several  States  have  considered  legislation  providing  for  the  ex- 
emption of  non-resident  automobilists  registered  in  their  home 
States,  provided  these  latter  States  grant  the  same  privilege  in 
return. 

Such  a  legislation  would  seem  to  be  unconstitutional,  because 
the  reciprocity  condition  conflicts  directly  with  that  clause  of  the 
Federal  Constitution  which  prohibits  a  State  to  discriminate 
against  non-residents  merely  because  their  home  State  does  not 
reciprocate  the  privileges  granted.  The  State  has  the  right  to 
require  all  non-resident  automobilists  to  take  out  a  local  auto- 

who  live  beyond  the  city  limits,  for  the   questions   presented   we   are  of 

they  have   to   keep   other  highways  the   opinion   that   the   enactment   of 

which  the  people  of  the  city  may  in  this  statute  was  a  valid  exercise  of 

turn  use  free   of  charge.     For  this  legislative  power." 

reason  we  think  that  it  was  within  8.  Hendriek  v.  Maryland,   235  U. 

the     discretionary     powers     of     the  8.  610,  35  S.  Ct.  140,  59  L.  Ed.  — . 

legislature  to  make  this  distinction,  9.  Dudley  (V.  Northampton  Street 

and  that  it  does  not  invalidate  the  By.  Co.,  202  Mass.  443,  89  N.  B.  25, 

act.     After   a  full  consideration  of  23  L.  E.  A.  (N.  S.)  561n. 
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mobile  license,  but  it  cannot  pick  out  and  discriminate  against 
motorists  whose  home  State  does  not  grant  exemption  privileges 
to  non-residents. 

The  theory  of  this  legislation  seems  to  be  founded  on  the  fact 
that  a  State  may  regulate  the  right  of  a  foreign  corporation  to  do 
business  within  its  jurisdiction,  and  may  compel  it  to  take  out  a 
local  license.  Retaliatory  legislation  depriving  corporations  of 
another  State  of  the  right  to  do  business  unless  a  similar  privi- 
lege is  granted  by  that  other  State  has  been  common  in  this  coun- 
try, and  does  not  conflict  with  the  Constitution,  since  a  corpora- 
tion has  no  right  to  migrate  into  another  State  unless  permission 
is  given  it  to  do  so.  Consequently,  the  State  can  entirely  prohibit 
the  corporation  from  entering  its  jurisdiction,  which  includes  the 
right  of  prohibiting  entry  into  its  jurisdiction  under  certain 
conditions. 

Automobilists  are  not  corporations,  however.  Every  citizen  of 
this  country  has  the  inviolable  right  to  travel  into  and  through 
any  State  he  wishes  as  long  as  he  complies  with  the  laws  govern- 
ing the  local  inhabitants.  Any  law  discriminating  against  non- 
residents under  certain  conditions,  depending  upon  the  action  of 
the  home  State  of  these  non-residents,  is  null  and  void.  So  let 
those  who  contemplate  introducing  automobile  legislation  with 
such  a  provision  strike  out  the  objectionable  part,  and  provide  for 
either  total  exemption,  non-exemption  or  exemption  for  a  limited 
time,  with  no  unconstitutional  reciprocity  condition. 

Sec.  69  a.  Indictment  for  violation  of  licensing  or  registration 
laws  —  charging  the  offense. 

An  indictment  for  a  violation  of  such  acts  may  be  sufficient 
where  it  substantially  follows  the  language  of  the  statute.^" 

So  where  a  statute  provides  that  every  person  "  desiring  "  to 
operate  an  automobile  must  obtain  a  license  from  certain  officers, 
an  indictment  is  not  bad  because  of  the  omission  of  the  word 

10.  state  V.  Cobb,   113  Mo.  App.      156,  87  S.  W.  551 :  See  Joyce  on  In- 
dictments, §§  371,  et  seq. 
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"  desire,"  the  indictment  otherwise  substantially  following  the 
language  of  the  statute.^^ 

It  is  also  a  general  rule  that  matters  of  defense  need  not  be  an- 
ticipated by  the  State  so  as  to  require  an  averment  in  an  indict- 
ment of  facts  which  will  render  them  unavailable.^^ 

11.  state  V.  Cobb,  113  Mo.  App.         12.  Joyce  on  IndictmentB,  J  279. 
156,  87  S.  W.  651, 
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CHAPTER  VI. 

OPERATION  ON  HIGHWAY  — IN  GENEEAL. 

See  70.  Eight  to  operate  on  the  highway. 

71.  Care  in  operating  —  restive  horses. 

72.  The  law  of  the  road  —  in  general. 

73.  Law  of  the  road  —  where  vehicles  meet  pedestrians. 

74.  Vehicles  meeting  and  passing. 

75.  Automobile  turning  to  go  hack. 

76.  Eule  not  inflexible,  but  is  a  rule  of  negligence. 

77.  Presumption  arising  from  disobedience. 

78.  Where  one  traveler  overtakes  and  passes  another. 

79.  Collision —  contributory  negligence. 
79a.  Collision  —  negligence  of  defendant. 

80.  Eights  of  footmen  and  vehicles. 

81.  Children  in  street. 

81a.  Children  in  street  —  application  of  rule. 

81b.  Children  in  street  —  question  of  negligence  and  contributory  neg- 
ligence for  jury. 

82.  Injury  resulting  from  fright. 

83.  Eoadworthiness  of  vehicle,  tackle,  or  gearing. 

84.  Street  crossings,  crossroads  —  degree  of  care  required  —  generally. 
84a.  Street   crossings,   crossroads  —  degree   of   care   required  —  what   is 

proper  degree  of  care. 
84b.  Street    crossings,   crossroads  —  degree   of   care   required  —  weather 

conditions  as  affecting. 
84e.  Street  crossings,  crossroads  —  degree  of  care  required  —  obstruction 

to  view. 
84d.  Street  crossings,  crossroads  —  degree  of  care  required  —  approaching 

vehicles. 
84e.  Street  crossings,  crossroads  —  degree  of  sare  required  of  pedestrians. 

85.  Vehicles  standing  on  the  highway. 
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86.  Vehicle  left  standing  —  started  by  act  of  third  person. 

87.  Liability  of  owner  for  acts  of  person  operating  ear. 

88.  Speed  regulations. 

89.  Speed   and   other  regulations  —  violation   of   as   evidence  of   neg- 

ligence. 

90.  Injuries  resulting  from  defects  in  highway. 

91.  Care  in  avoiding  defects  —  contributory  negligence. 

92.  Notice  of  defects  —  notice  of  accident. 

93.  Pleading  —  negligence  —  injuries  caused  by  collision. 

94.  Damages. 

Sec.  70.  Right  to  operate  on  the  highway. 

This  chapter  is  intended  to  treat  of  the  subjects  herein  dis- 
cussed in  a  general  way  merely.  The  various  topics  will  be  more 
particularly  considered  in  subsequent  chapters. 

The  owner  of  an  automobile  has  a  right  to  use  the  highway, 
provided  that  he  does  not  violate  the  law  in  so  doing.^ 

The  law  does  not  denounce  motor  carriages  as  such  on  the  pub- 
lic ways.  For  so  long  as  they  are  constructed  and  propelled  in  a 
manner  consistent  with  the  use  of  highways,  and  are  calculated 
to  subserve  the  public  as  a  beneficial  means  of  transportation  with 
reasonable  safety  to  travelers  by  ordinary  modes,  they  have  equal 
right  with  other  vehicles  in  common  use  to  occupy  the  streets  and 
roads.^ 

1.  Right  to  use  highway.  —  no  right  to  assume  at  any  time  or 
Christy  v.  Elliott,  216  111.  81,  1  L.  B.  under  any  conditions  that  others 
A.  (N.  S.)  215,  74  N.  E.  1035,  108  were  not  also  abroad  as  a  justifica- 
Am.  St.  Eep.  196,  3  Ann.  Cas.  487 ;  tion  for  conduct  that  would  be  reek- 
Chieago  v.  Banker,  112  111.  App.  94;  less  if  he  knew  another  was  ap- 
Shinkle  v.  McCuUough,  116  Ky.  960,  preaching,  it  was  held  that  while  this 
965,  77  S.  W.  196.  See  5§  46,  47,  general  statement  might  be  open  to 
herein  as  to  equal  rights  of  automo-  criticism  in  some  eases  it  could  not 
biles  on  public  ways.  have    harmed    the    accused    since   it 

2.  Equal  rights.  —  Indiana  Springs  was  apparent  that  other  travelers 
Co.  V.  Brown,  165  Ind.  465,  74  N.  E.  were  using  the  highway.  State  v. 
615,  1  L.  E.  A.  (N.  S.)  238,  6  Ann.  Campbell,  82  Conn.  671,  74  Atl.  927, 
Cas.  656.  18  Ann.  Cas.  236. 

Where    the   jury   were   instructed  See  §§  46,  47,  herein  as  to  equal 

that  a  traveler  on  the  highway  had      rights  of  automobiles  on  public  ways. 
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An  automobile  is  not  an  instrument  of  such  a  character  as  to 
render  the  owner  or  driver  liable  for  an  injury  caused  in  con- 
nection with  its  operation.' 

Their  use,  nevertheless,  should  be  accompanied  with  that  de- 
gree of  prudence  in  management  and  consideration  for  the  rights 
of  others  which  is  consistent  with  their  safety.* 

It  is  the  duty  of  a  person  operating  an  automobile,  or  any  other 
vehicle,  upon  the  public  highway,  to  use  reasonable  care  in  its 
operation,  to  move  it  at  a  rate  of  speed  reasonable  under  the  cir- 
cumstances and  to  cause  it  to  slow  up  or  stop  if  need  be  when 
danger  is  emminent.^ 

So  in  a  case  in  Maine  it  is  said  that  the  law  requires  automo- 
bilists  to  have  regard  for  the  rights  of  others  and  that  though  it 
may  be  convenient  and  even  fascinating  to  reach  one's  destination 
at  the  earliest  possible  moment,  yet  the  safety  of  travelers  must 
not  be  sacrificed  to  speed.® 

And  in  Kansas  it  is  decided  that  it  is  the  duty  of  one  in  charge 
of  an  automobile  driving  upon  a  public  street  or  highway  to  look 
ahead  and  see  all  persons  and  horses  in  his  line  of  vision,  and  that 
in  case  of  accident  he  will  be  conclusively  presumed  to  have  seen 
what  he  should  and  could  have  seen  in  the  proper  performance 
of  such  duty.'' 

3.  Riley  v.  Fisher,  (Tex.  Civ.  A  statute  imposing  an  obligation 
App. ) ,  146  S.  W.  581.                                  of  "  highest  degree  of  care  "  against 

Automobile  not  a  dangerous  ma-  all  persons  owning,  operating,  or  con- 
chine  or  dangerous  per  se,  see  §J  29,  trolling  an  automobile  is  held  to  es- 
et  seq,  herein.  tablish  a  rule  in   derogation  of  the 

4.  Ternes  m.  Giles,  93  Kan.  140,  common  law,  and  by  reason  of  such 
435,  144  Pac.  1014.  fact    is     to     be     strictly    construed 

Shinkle    v.    MeCullough,    116    Ky.  though  not  so  as  to  defeat  the  obvi- 

960,  965,  77  S.  W.  196.  ous     intention     of     the     lawmakers. 

As  to  duties  of  drivers  of  automo-  Nicholas  v.  Kelley,  (Mo.  App.),  139 

biles,   in    this   respect,    see    Chapter  S.  W.  248. 

VII.,  herein.  See    Chapter    VII.,    herein    as    to 

5.  Grier  v.   Samuel,   (Del.  Super.),  duties  of  driver  of  an  automobile. 
86  Atl.  209;  Ceechi  v.  Lindsay,  (Del.  6.  Gurney  v.  Piel,  105  Me.  501,  74 
Super.),  75  Atl.  376,  per  Hastings,  J. ;  Atl.  1131,  per  Cornish,  J. 
judgment  reversed  Lindsay  v.  Ceo-  7.  McDonald  v.  Yoder,  80  Kan.  25, 
Chi,  80  Atl.  523.  101  Pac.  468. 
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Therefore  where  the  operator  or  driver  of  an  automobile  sees 
a  person  in  a  position  of  danger  in  time  to  avoid  an  injury  to 
him,  he  may  nevertheless  be  liable  therefor,  though  the  other's 
negligence  may  continue  up  to  the  time  of  the  injury.^ 

Sec.  71.  Care  in  operating  —  restive  horses. 

The  rule  of  the  common  law  is  and  always  has  been  that,  al- 
though a  person  might  travel  the  highway  with  a  conveyance 
which  is  likely  to  frighten  horses,  yet,  while  doing  so,  he  must 
exercise  reasonable  care  to  avoid  accident  and  injury  to  others 
traveling  along  the  highway.® 

The  fact  that  motor  vehicles  are  novel  and  unusual  in  appear- 
ance, and  for  that  reason  likely  to  frighten  horses  unaccustomed 
to  see  them,  is  no  reason  for  prohibiting  the  use  of  automobiles.^" 

It  is,  however,  the  duty  of  one  operating  a  motor  car  to  take 


8.  Mosso  V.  Stanton  Co.,  75  Wash. 
220,  134  Pae.  941. 

9.  Beasonable  care.  —  Murphy  v. 
Wait,  102  App.  Div.  (N.  Y.)  121,  92 
N.  Y.  Supp.  253. 

See  also  Tipton  v.  Windham,  75 
Conn.  288,  293,  53  Atl.  660,  where 
the  court  said :  "  The  passing  of  an 
automobile  driven  with  ordinary  care 
and  at  a  reasonable  speed,  and  the 
fright  and  shying  of  a  gentle  horse, 
constitute  one  of  those  events  in  the 
proper  use  of  the  highway  calling  for 
its  maintenance  in  a  safe  condition 

See  chapters  X.  and  XI.,  herein  as 
to  frightening  horses. 

10.  Unusual  In  appearance  imma- 
terial, —  Indiana  Springs  Co.  v. 
Brown,  165  Ind.  465,  74  N.  E.  615, 
616,  1  L.  E.  A.  (N.  S.)  238,  6  Ann. 
Cas.  656,  where  it  was  said :  "  In  all 
human  activities  the  law  keeps  up 
with  improvement  and  progress 
brought  about  by  discovery  and  in- 


vention, and,  in  respect  to  highways, 
if  the  introduction  of  a  new  contriv- 
ance for  transportation  purposes, 
conducted  with  due  care,  is  met  with 
inconvenience  and  even  incidental 
injury  to  those  using  ordinary  modes, 
there  can  be  no  recovery,  provided 
the  contrivance  is  compatible  with 
the  general  use  and  safety  of  the 
road.  It  is,  therefore,  the  adapta- 
tion and  use,  rather  than  the  form 
or  kind  of  conveyance,  that  concerns 
the  courts.  It  is  improper  to  say 
that  the  driver  of  the  horse  has 
rights  in  the  road  superior  to  the 
driver  of  the  automobile.  Both  have 
the  right  to  use  the  easement,  and 
each  is  equally  restricted  in  the  exer- 
cise of  his  rights  by  the  correspond- 
ing rights  of  the  other.  Bach  is  re- 
quired to  regulate  his  own  use  by 
the  observance  of  ordinary  care  and 
caution  to  avoid  receiving  injury  as 
well  as  inflicting  injury  upon  the 
other." 
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all  proper  precautions  against  frightening  horses  or  other  do- 
mestic animals  met  on  the  highway.^^ 

The  quantum  of  care  req{iired  is  to  be  estimated  by  the  exigen- 
cies of  the  particular  situation ;  that  is,  by  the  place,  presence  or 
absence  of  other  vehicles  and  travelers ;  whether  the  horse  driven 
is  wild  or  gentle;  whether  the  conveyance  or  power  used  are 
common  or  new  to  the  road ;  the  known  tendency  of  any  feature 
to  frighten  animals,  etc.^^ 

If  the  operator  knows,  or  should  know  by  the  exercise  of 
ordinary  care,  that  the  machine  in  his  possession  and  under  his 
control  has  so  far  excited  a  horse  as  to  render  the  horse  danger- 
ous and  unmanageable,  it  is  the  motorist's  duty  to  stop  his  au- 
tomobile and  take  -such  other  steps  for  the  other  traveler's  safety 
as  ordinary  prudence  might  suggest.^^ 

To  drive  a  noisy  machine  at  a  high  rate  of  speed  so  that  a 
traveler's  horse  is  frightened  is  negligence  and  renders  the  mo- 
torist liable  to  damages.^* 

So  the  driving  of  an  automobile  at  a  speed  of  twenty  miles  an 
hour  towards  a  horse  and  carriage  on  a  narrow  approach  to  a 
bridge,  whence  there  is  no  escape  for  the  horse  except  by  pro- 
ceeding forward  to  a  cross  street,  and,  though  seeing  the  terror 
of  the  horse  and  its  driver's  signals  to  stop,  to  refuse  to  slacken 
its  speed,  and  thus  to  cause  the  horse  to  run  away,  is  an  unwar- 
rantable use  of  the  highway,  rendering  the  motorist  liable  for 
damages.^^ 

11.  Frightening  horses.  —  Shinkle  MeCuUough,  116  Ky.  960,  77  S.  W. 
V.  McCullough,  116  Ky.  960,  965,  77  196.  See  also  Mason  v.  West,  61 
8.  W.  196 ;  Indiana  Springs  Co.  v.  App.  Div.  (N.  Y.)  160,  70  N.  Y.  Supp. 
Brown,  165  Ind.  465,  74  N.  E.  615,  1  478. 

L.  E.  A.  (N.  S. )  238,  6  Ann.  Cas.  656.  Whether  a  motor  car  is  a  nuisance 

12.  Quantum  of  care.  —  Indiana  or  not  is  a  question  for  the  jury. 
Springs  Co.  v.  Brown,  165  Ind.  465,  See  Barlow,  The  Law  of  Mechanical 
74  N.  B.  615,  616,  1  L.  E.  A.  (N.  S.)  Traction  on  Highways,  p.  276. 

238,  6  Ann.  Cas.  656.  15.  Liability    for    damages.  —  In- 

13.  Duties  of  automobile  drivers.  diana  Springs  Co.  v.  Brown,  165  Ind. 
—  Shinkle  v.  McCullough,  116  Ky.  465,  74  N.  E.  615,  1  L.  E.  A.  (N.  S.) 
960,  965,  77  8.  W.  196.  238,  6  Ann.  Cas.  656. 

14.  Speed  and  noise.  —  Shinkle  v. 
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It  is  a  common  statutory  provision  at  the  present  time  to  re- 
quire a  motorist  to  stop  upon  a  signal  by  the  driver  of  a  horse  or 
other  domestic  animal,  and  to  remain  stationary  long  enough  to 
allow  the  horse  or  domestic  animal  to  pass.  A  motorist  must 
obey  such  a  statute  or  be  liable  for  the  consequences.^** 

Independently  of  such  a  statute,  or  the  giving  of  a  signal,  the 
automobilist  should  stop  when  he  sees  that  he  is  frightening  a 
horse  by  proceeding.^'' 

Under  a  statute  providing  that  "  whenever  it  shall  appear  that 
any  horse  driven  or  ridden  by  any  person,*'  etc.,  is  about  to  be- 
come frightened,  the  motorist  shall  stop,  etc.,  it  is  proper  to  in- 
struct the  jury  that  if  it  might  appear  to  the  motorist,  by  the 
exercise  of  reasonable  diligence,  that  the  horse  was  about  to  be- 
come frightened,  it  would  be  the  motorist's  duty  to  stop.i'* 

A  finding  of  negligence  on  the  part  of  a  defendant,  driver  of  an 
automobile,  is  not  authorized  by  evidence  that,  when  at  the  top 
of  a  hill  he  saw  the  plaintiff's  team  at  the  foot  of  it,  he  discon- 
nected the  engine  from  the  running  gear  of  his  machine,  and 
ran  down  by  gravity,  at  a  speed  of  three  or  four  miles  an  hour, 
passing  the  team  five  or  six  feet  from  it,  without  stopping,  though 
just  as  he  was  opposite  it  the  horse  swerved  and  threw  the  plain- 
tiff out;  the  horse  till  then  having  given  no  sign  of  restiveness, 
and  the  plaintiff  having  given  the  defendant  no  signal  to  stop.^® 

16.  Obeying  statute.  —  Murphy  v.  19.  Negligence.  —  Davis    v.    Max- 
Wait,  102  App.  Div.  (N.  T.)  121,  92  well,  108  App.  Div.  (N.  Y.)   128,  96 
N.  Y.  Supp.  253.  N.  Y.  Supp.  (130  St.  Eep.)  45,  hold- 
See  Chapter  XI.,  herein  as  to  the  ing  that  where  the  court  instructed 

duty  of  the  driver  of  an  automobile  that  if  the  defendant  drove  his  ma- 
te stop  it  in  such  a  case.  chine  down  toward  the  plaintiff  at 

17.  Duty  to  Stop.  —  Christy  v.  the  speed  and  in  the  threatening 
Elliott,  216  HI.  31,  -1  L.  E.  A.  (N.  manner  claimed  by  the  plaintiff  the 
8.)  215,  74  N.  E.  1035,  108  Am.  St.  jury  might  determine  whether  the 
Rep.  196,  3  Ann.  Cas.  487.  defendant  was  negligent,  but  did  not 

18.  When  motorist  should  stop. —  instruct  as  to  how  they  should  con- 
Chriaty  v.  Elliott,  216  HI.  31,  45,  1  aider  the  defendant's  conduct,  and, 
i/.  E.  A.  (N.  S.)  215,  74  N.  E.  1035,  that  if  he  passed  as  he  testified  a 
108  Am.  St.  Eep.  196,  3  Ann.  Cas.  new  trial  should  be  granted;  an  in- 
4g7_     '  ference  of  negligence  not  being  au- 
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Of  course,  those  persons  using  horses  which  they  know  to  be 
unmanageable  may  be  liable  for  contributory  negligence  and  so 
lose  their  right  of  action. 

Sec.  72.  The  law  of  the  road  —  in  general. 

A  highway  is  for  the  use  of  the  public  at  large ;  indeed  it  has 
been  defined  to  be  a  road  which  every  citizen  has  a  right  to  use. 
This  being  so,  it  is  necessary  that  the  travel  and  traffic  on  the 
highway  shall  be  governed  by  certain  laws  that  the  rights  of  each 
citizen  may  be  certain  of  protection.  The  rules  by  which  travel 
on  highways  are  governed  in  English  speaking  countries  are 
called  "  The  law  of  the  road."  ^o 

These  rules  were  established  by  custom  in  England/^  and  so 
were  established  in  this  country,  for,  although  a  number  of  States 
have  statutes  prescribing  these  rules,  these  statutes  are  for  the 
most  part  merely  declarative  of  what  had  already  become  an  es- 
tablished custom. 


thorized  from  the  manner  of  passing 
testified  to  by  defendant,  and  it  be- 
ing likely  that  the  jury  concluded 
that  though  he  passed  as  he  testified 
he  was  negligent  in  passing  without 
stopping  any  nearer  than  necessary. 
See  Harris  v.  Nubbs,  L.  E.  3  Exch. 
Div.  268,  273. 

20.  The  law  of  the  road.  —  Angell, 
Highways,  see.  2. 

"  The  fundamental  idea  of  a  high- 
way is  not  only  that  it  is  public  for 
free  and  unmolested  passage  thereon 
by  all  persons  desiring  to  use  it  — 
all  the  inhabitants  of  the  said  town- 
ship, and  of  all  other  good  citizens 
of  the  commonwealth  going,  return- 
ing, passing  and  repassing,  in,  along, 
and  through  the  highway.  The  use 
of  a  highway  is  not  a  privilege,  but 
a    right    limited   by    the    rights    of 


others  and  to  be  exercised  in  a  rea- 
sonable manner."  Eadnor  Tp.  i;. 
Bell,  27  Pa.  Super.  Ct.  1,  5. 

Passing  in  winter  season  when 
roads  slippery.  —  In  an  early  case  in 
New  York  it  is  said  in  this  connec- 
tion :  "  Now  I  apprehend  that  ordi- 
nary care,  as  between  two  teams 
traveling  on  the  highway,  the  one 
desiring  to  pass  the  other,  upon  a 
good,  wide,  improved  road,  in  the 
summer  season.  ...  is  an  entirely 
different  rule  from  that  of  teams 
traveling  in  company  in  the  winter 
season,  over  slippery,  contracted,  and 
drifted  roads,  with  sudden  abrupt 
and  uneven  surfaces."  Burnham  v. 
Butler,  31  N.  T.  480,  486,  per  Pot- 
ter, J. 

21.  Origin  of  law.  —  Angell,  High- 
ways, sec.  333. 
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Proof  of  the  custom  is  not  necessary,  for  the  court  will  take 
judicial  notice  of  its  existence.^* 

Sec.  73.  Law  of  the  road  —  where  vehicles  meet  pedestrians. 

The  law  of  the  road  requiring  vehicle  drivers  upon  meeting  to 
pass  to  the  right  is  held  not  to  necessarily  apply  to  their  meeting 
of  pedestrians.  So,  in  an  action  by  an  old  man,  almost  blind, 
against  the  drivers  of  an  automobile  for  running  over  him,  the 
evidence  showing  that  he  was  at  the  side  of  the  road  and  that 
they  ran  straight  toward  him,  it  was  held  that  it  was  not  material 
on  which  side  of  the  road  they  were  driving,  where  they  saw  him 
and  took  no  heed.^* 

The  driver  of  an  automobile  on  the  wrong  side  of  the  street  and 
close  to  the  curb  is  bound  either  to  give  a  signal  of  warning  to 
any  pedestrian  who  might  attempt  to  cross,  the  street  or  to  run 
his  car  at  so  slow  a  rate  that  it  would  be  under  such  control  as 
not  to  injure  a  pedestrian  who  is  about  to  cross  the  street.  "  It 
is  no  hardship  upon  owners  of  automobiles  which  are  traveling 
silently  and  without  any  signal  of  warning,  as  in  this  case,  and  on 
the  wrong  side  of  the  street  and  close  to  the  curb,  to  hold  that 
the  person  in  control  of  the  car  must  be  observant,  not  only  of 
what  is  directly  in  front  of  it,  but  of  pedestrians,  who  are  travel- 
ing on  the  sidewalk  and  who  step  into  the  street  in  front  of  the 


Sec.  74.  Vehicles  meeting  and  passing. 

The  first  and  not  the  least  important  class  of  cases  to  which 

22.  Judicial      notice.  —  Elliott,  accident,  and  it  is  possible  to  do  ao, 

Eoads   and    Streets,    (3d    ed.),    see.  a  vehicle  should  be   driven  on  the 

1080.  right  half  of  a  highway.    Gagnqn  v. 

In  a  case  in  the  Quebec  Superior  Eobitaille,  16  E.  L.  N.  S.  235,  241, 

Court  it  is  said  that  it  is  a  custom  per  McCorkill,  J. 

of  the  province  of  which  the  court  23.  Apperson    v.    Lazro,    44    Ind. 

will  take  judicial  notice,  independ-  App.  186,  88  N.  E.  99. 

ently  of  the  proof  made  on  that  ques-  24.  Bradley  v.  Jaeckel,  65  Misc.  B. 

tion,  that  a  vehicle  shall  pass  to  the  (N.  Y.)   509,  119  N.  Y.  Supp.  1071, 

right,  and,  where  necessary  to  avoid  per  Giegerich,  J. 
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the  law  of  the  road  applies  is  where  two  vehicles  approach,  meet, 
and  pass  one  another  on  the  highway.  In  England  and  Canada 
the  primary  rule  is  that  when  two  vehicles  meet  each  should  keep 
to  the  left.  In  this  country  the  universal  rule  is,  as  every  one 
knows,  that  each  of  two  vehicles  which  meet  should  keep  to  the 
right,^®  and  the  fact  that  at  the  time  of  a  collision,  one  of  the  ve- 
hicles was  on  the  wrong  side  of  the  road  is  held  to  raise  a  pre- 
sumption of  negligence.^® 

In  such  a  case  it  would  seem  only  proper  to  regard  the  rights 
of  one  who  is  obeying  the  law  of  the  road  as  superior  to  those 
of  the  violator  of  such  a  law,  other  conditions  being  equal.^^ 

Custom  in  this  country  generally  requires  that  each  of  two  ve- 
hicles approaching  and  meeting  should  pass  on  the  right  of  the 
center  of  the  traveled  portion  of  the  highway,^*  or  at  least  to  keep 
sufficiently  to  the  right  to  afford  a  safe  and  free  passage  to  the 
other  vehicle.^® 

So,  in  a  case  in  Georgia;  a  charge  was  held  proper,  which,  in 
part  was  "  that  the  rule  of  the  road,  as  established  by  the  laws  of 
Georgia,  requires  travelers  with  vehicles,  whether  carts,  wagons, 
automobiles,  or  bicycles,  when  meeting,  to  each  turn  to  the  right, 
and  that  it  was  the  duty  of  the  plaintiff  to  know  and  observe  the 
rule  of  the  road.  Persons  using  the  public  streets,  as  conscious 
human  agents,  are  bound  to  exercise  their  faculties  of  seeing  and 
hearing,  and  are  further  bound  to  exercise  ordinary  care  to  avoid 
the  consequences  of  the  negligence  of  others  who  are  using  the 
public  streets,  by  either  remaining  away  or  getting  out  of  the 
way  of  probable  or  known  danger  after  they  discover  it,  if  in  the 
exercise  of  ordinary  care  and  prudence  they  should  discover  it. 

25.  Keeping  to  riglit.  —  Angell,  27.  Hiscock  v.  Phinney,  81  Wash. 
Highways,  sec.  328;  Palmer  v.  Baker,      117,  142  Pae.  461. 

11  Me.  338;  Week  v.  Eeno  Traction  28.  Keeping  to  right  of  traveled 

Co.,    (Nev.),   149   Pae.   65;    Jaquith  highway.  —  Cooley,  Torts,  p.  666. 

V.  Richardson,  8  Met.   (Mass.)   213;  See   §   74,  as  to  vehicles  meeting 

Easring  r.  Lansingh,   7  Wend.    (N.  and  passing. 

T.)  185;  Smith  v.  Dygert,  12  Barb.  29.  Safe    passage    of    vehicles. — 

(N.  Y.)  613.  Wilson  v.  Eockland,  2  Harr.   (Del.) 

26.  See  J  77,  herein.  67. 

9 
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If  a  person  voluntarily  assumes  a  risk  or  does  a  thing  in  a  danger- 
ous way  which  can  be  safely  done,  he  assumes  the  risk  of  what  he 
does,  and  if  an  accident  occurs  and  injury  results  to  him  in  con- 
sequence thereof,  he  cannot  recover  and  in  this  connection  I 
charge  you  that  if  you  find  from  the  evidence  that  the  plaintiff's 
injuries  were  occasioned,  wholly  or  in  part,  by  his  violation  of 
the  rule  of  the  road,  or  in  his  voluntarily  assuming  a  risk  or  in 
doing  a  thing  in  a  dangerous  way  which  he  could  have  done  in 
another  way  in  safety,  he  cannot  recover."  ^^ 

This  rule  has  been  enacted  by  statute  in  many  States,  and  in 
some  cities  ordinances  to  a  similar  effect  are  in  force,  the  usual 
requirement  being  to  turn  to  the  right  of  the  center  of  the  road,*^ 
and  a  violation  of  such  a  statute  has  been  held  to  be  negligence.*^ 

The  phrase  "  center  of  the  road,"  as  used  in  these  statutes,  has 
been  held  to  mean  the  center  of  the  traveled  or  wrought  part  of 
the  road.®* 

When  the  highway  is  covered  by  snow,  travelers  who  meet 
must  turn  to  the  right  of  the  beaten  or  traveled  part  of  the  road 
irrespective  of  the  position  of  what  is  the  wrought  or  traveled 
part  of  the  road  when  not  covered  by  snow.** 

This  rule  to  turn  to  the  right  of  the  center  of  the  road  applies 
to  vehicles  passing  on  the  same  side  of  roads  and  streets  which 

30.  McGee  v.  Young,  132  Ga.  606,  Wright  v.  Fleischman,  41  Misc.  a. 
64  8.  E.  689.                      '  (N.  Y.)  533,  85  N.  Y.  Supp.  62. 

31.  Turn  to  light  of  center  of  32.  Slaughter  v.  Goldberg,  Bowen 
road.  —  See  for  example,  Cal.  Pol.  &  Co.,  26  Cal.  App.  318,  147  Pae.  90. 
Code,  see.  2931;  Diehl  v.  Boberts,  33.  Center  of  road. —  Clark  v. 
134  Cal.  164,  66  Pae.  202;  HI.  Bev.  Commonwealth,  4  Pick.  (Mass.)  125. 
St.,  ch.  121,  see.  77;  Dunn  v.  Moratz,  See,  however,  Daniel  v.  Clegg,  38 
92  III.  App.  277;  Mass.  Pub.  St.,  eh.  Mich.  32,  holding  that  the  phrase 
93,  sec.  1;  New  York  Highway  Law,  "traveled  part  of  the  road"  in 
see.  297;  Wright  v.  Fleischman,  41  such  a  statute  means  that  part  which 
Misc.  E.  (N.  Y.)  583,  85  N.  Y.  Supp.  is  wrought  for  traveling,  and  is  not 
62.  confined  simply  to  the  most  traveled 

A  statute  requiring  the  turning  to  wheel  track, 

the  right  of  the  center  of  the  road  is  34.  When  highway  is  covered  with 

only  a  recognition  of  the  common-  snow.  —  Jaequith    v.    Eichardson,    8 

law  rule  of  the  road,  which  would  Mete.  (Mass.)  213;  Smith  v.  Dygert, 

exist   without    statutory   enactment.  12  Barb.  (N.  Y.)  613. 
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are  so  wide  that  to  pass  safely  there  is  no  necessity  to  turn  to 
the  right  of  the  center  line.*^ 

The  statutes  usually  require  that  vehicles  which  meet  on  the 
highway  shall  seasonably  turn  to  the  right.^® 

This  requirement  has  been  held  to  mean  that  each  should  turn 
to  the  right  in  such  season  that  neither  shall  be  retarded  by  rea- 
son of  the  other's  occupying  his  half  of  the  way.^'^ 

It  has  been  held  that  it  is  not  necessary  for  a  person  to  turn  to 
the  right  so  that  all  of  his  vehicle  is  on  the  right  of  the  center  of 
the  highway.  If  he  turns  out  far  enough  so  that  another  vehicle 
may  pass  safely  without  turning  out  at  all,  the  statute  has  been 
sufficiently  complied  with.^* 

The  driver  of  a  vehicle  may  assume  that,  where  another  ve- 
hicle is  approaching  in  accordance  with  the  law  of  the  road,  it 
will  so  continue.*® 

Sec.  75.  Automobile  turning  to  go  back. 

In  a  case  in  Massachusetts,  which  was  an  action  by  one  who, 
while  riding  a  bicycle,  was  run  into  and  injured  by  an  automobile, 
at  or  near  the  junction  of  two  intersecting  streets  that  ran  at 
right  angles  to  each  other,  it  appeared  that  the  driver  of  the  au- 
tomobile was  turning  around  so  as  to  go  back  in  an  opposite  di- 
rection upon  the  same  street  on  which  he  came.  The  defendant 
requested  that  a  ruling  be  made  that  the  law  of  the  road  as  con- 
tained in  the  statute  did  not  apply  at  the-  place  where  the  accident 

35.  Applicability  of  rule.  —  39.  Elgin  Dairy  Co.  v.  Shephard, 
Wright  V.  Fleisehman,  41  Mise.  E.  (Ind.),  108  N.  E.  234;  Ballard  v. 
(N.  Y.)   583,  85  N.  Y.  Supp.  62.  ColUnB,  63  Wash.  493,  115  Pac.  1050. 

36.  Seasonably  turn  to  right. —  See  Allan  v.  Pearson,  (Conn.), 
See  for  example,  M.  Eev.  Sts.,  ch.  94  Atl.  277,  holding  that  one  rid- 
121,  see.  77;  Cal.  Pol.  Code,  sec.  ing  a  motor  cycle,  and  obeying  the 
2931;  N.  Y.  Highway  Law,  sec.  297.  law  of  the  road,  could  not,  as  a  mat- 

37.  Meaning  of  rule.  —  Neal  v.  ter  of  law,  be  said  to  be  guilty  of 
Eandall,  98  Me.  69,  56  Atl.  209,  63  contributory  negligence,  because,  at 
L.  E.  A.  668.  the  time  of  his  collision  with  an  au- 

38.  Compliance  with  statute.  —  tomobile,  he  was  looking  down  at  his 
Buxton  V.  Ainsworth,  138  Mich.  532,  machine. 

101  N.  W.  817,  11  Det.  Leg.  N.  684,  It  is  a  question  for  the  jury 
5  Ann.  Cas.  146.  whether  a  plaintiff  assumed  that  the 
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occurred.  The  judge  refused  to  make  such  ruling  and  did  not  in 
any  part  of  his  charge  put  the  plaintiff's  right  to  recover  upon  the 
law  of  the  road  so  referred  to,  but  said  to  the  jury :  "  You  are  to 
take  all  the  evidence,  all  the  circumstances,  and  determine  whether 
he  was  doing  anything  he  ought  not  to  have  done,  that  an  ordi- 
narily reasonable  and  prudent  man  would  not  have  done  under 
all  the  circumstances.  He  had  the  right  to  make  that  turn.  He 
had  a  right  to  use  any  part  of  the  street  that  he  was  coming  into, 
subject  only  to  the  rights  of  other  people  who  might  be  there.  If 
two  vehicles  meet  in  the  street,  it  is  the  duty  of  each  one  of  them, 
as  seasonably  as  they  can,  to  get  each  on  his  own  right-hand 
side  of  the  traveled  way  of  that  street.  But  that  law  does  not 
compel  a  man  always  to  be  on  the  right  side.  He  can  use  any 
part  of  the  street  so  long  as  he  is  not  interfering  with  the  rights 
of  other  people,  and  the  fact  this  happened  on  the  right-hand  side 
of  the  street  is  only  another  piece  of  evidence  to  be  considered  by 
you.  You  are  to  consider  whether  Peterson  was  endeavoring,  in 
making  a  turn,  to  get  on  the  right-hand  side  near  the  hydrant, 
where  under  certain  circumstances  he  properly  belonged."  The 
foregoing  was  held  to  be  a  proper  presentation  of  the  law  appli- 
cable to  the  evidence.*" 

Sec.  76.  Rule  not  inflexible,  but  is  a  rule  of  negligence. 

Properly  considered,  the  rule  of  the  road  is  a  rule  of  negli- 
gence, and  the  fact  that  a  person  was  on  the  wrong  side  of  the 
road  when  a  collision  took  place  does  not  per  se  make  him  liable 
for  damages,  but  his  liability  is  determined  by  the  rules  of  law 
applicable  to  cases  of  negligence.*^ 

The  rule  is  not  an  inflexible  one,  and  a  deviation  therefrom  is 

driver    of   an   automobile   would   so  Maine.  —  Neal  v.  EandaU,  98  Me. 

act.     Tooker   v.   Perkins,    (Wash.),  69,   56  Atl.   209,   63   L.   E.  A.   668; 

150  Pac.  1138.           ,  Palmer  v.  Barker,  11  Me.  338. 

40.  Johnson    v.    Shaw,    204    Mass.  Massachusetts.  —  Parker  v.  Adams, 
165,  90  N.  E.  518.  12  Mete.  416. 

41,  Alabama.  —  See   M  c  C  r  a  y   v.  New  Hampshire.  —  Taylor      v. 
Sharpe,  (Ala.),  66  So.  441.  Thomas,  92  Atl.  740;  Brooks  v.  Hart, 

Kansas.— Giles  v,  Ternes,  93  Kan.      14  N.  H.  307. 
140, 143  Pae.  491. 
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( 
often  proper  and  sometimes  necessary,*^  and  a  too  rigid  adher- 
ence to  the  rule,  when  injury  might  have  been  averted  by  variance 
therefrom,  may  render  a  traveler  liable.*^ 

Circumstances  may  be  such  owing  to  the  condition  of  the  road 
or  street,  the  situation  of  other  vehicles,  or  the  occurrence  of  a 
sudden  emergency  that  a  driver  who  turns  to  the  wrong  side  of 
the  road  will  be  regarded  as  justified  in  adopting  the  course  thus 
pursued.** 

This  has  been  held  to  be  the  case  where  the  driver  of  an  auto- 
mobile turned  to  the  left  for  the  purpose  of  avoiding  a  collision.*® 

So  where  the  driver  of  an  automobile  turned  a  curve  at  a  high 
rate  of  speed  it  was  held  there  could  be  no  recovery  for  injuries 
caused  by  collision  with  another  automobile,  even  though  the  lat- 
ter was  on  the  wrong  side  of  the  road,  it  appearing  that  such 
driver  knew  that  automobiles  were  liable  to  be  on  such  side  in 
order  to  avoid  rough  stone  and  gravel  on  the  other  side.*® 

Similarly  where  plaintiff  acting  as  a  reasonably  prudent  man, 
turned  to  the  left,  owing  to  the  negligent  operation  by  the  defend- 

Compare  Cool  v.  Peterson,  189  Mo.  Custom  requires  a  vehicle  to  keep 

App.  717,  175  S.  W.  244.  to  the  right  unless  circumstances  re- 

Where   a   chauffeur  in   leaving  a  quire  it  to  go  to  the  left.     Lee  v. 

garage  is  compelled,  in  order  to  pro-  Foley,  113  La.  663,  37  So.  594. 

eeed  in  the  direction  he  desires  to  go,  43.  Johnson  v.   Small,   5   B.   Mon. 

to   cross   on  the   wrong  side   of   the  (Ky.)  25;  Smith  v.  Gardner,  11  Gray 

street,  and  there  is  an  obstruction  to  (Mass.)   418;  Brooks  v.  Hart,  14  N. 

his  view  of  vehicles  on  such  side,  it  H.   307;    O'Malley  v.  Dorn,   7  Wis. 

is  his  duty  to  proceed  with  care  to  236;  Allen  v.  Mackay,  1  Sprague  (XT. 

the  point  where  he  can  see  beyond  S.)   219;  The  Commerce,  3  W.  Bob. 

the  obstruction  and  learn  whether  it  295. 

is  safe  for  him  to  proceed.  Mason-  44.  See  Foster  v.  Curtis,  213  Mass. 

Seaman   Transp.   Co.  v.  Wineburgh,  79,  99  N.  E.  961. 

130  N.  Y.  Supp.  178.  45.  Clarke  v.  Woop,  159  App.  Div. 

In   order  to   allow  passengers   to  (N.  Y.)  437,  144  N.  Y.  Suppl.  595. 

alight  the  left-hand  side  of  the  street  Compare   Lloyd    v.    Calhoun,    143 

may  be  used  by  an  automobile.    Ban-  Pac.  458. 

hofer  V.  Crawford,  16  Cal.  App.  676,  46.  Wheeler  v.  Wall,  157  Mo,  App. 

117  Pac.  931.  38,  137  8.  W,  63. 

42.  Rule  not  inflexible.  —  Turley  v. 
Thomas,  8  Carr.  &  Payne  103. 
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ant  of  his  automobile  he  was  held  to  be  excused  from  obeying  the 
law  of  the  road.*'' 

A  deviation  from  the  rule  is  also  often  necessary  in  the  crowded 
streets  of  a  metropolis,**  and  it  has  been  held  that  when  a  light 
vehicle  meets  and  passes  one  heavily  laden  it  should  yield  to  the 
heavier  vehicle,*®  which,  however,  ought  to  stop,  if  reasonable 
care  requires  it,  to  give  the  lighter  vehicle  opportunity  to  pass.^" 

Moreover,  it  is  self-evident  that  a  vehicle  may  occupy  any  part 
of  the  road  so  long  as  that  particular  portion,  is  not  being  used  by 
another ;  '^  but  it  is  equally  clear  that  a  person  who  has  his  ve- 
hicle in  that  situation  is  bound  to  use  more  care  and  caution 
against  collision  with  any  other  vehicle  he  may  chance  to  meet 
than  if  he  were  pursuing  his  course  according  to  the  law  of  the 
road,^^  and  when  the  other  vehicle  approaches,  he  must,  at  least  in 
the  great  majority  of  cases,  seasonably  turn  to  his  own  side  of 
the  road;  ^®  for  in  taking  the  wrong  side  of  the  street  he  might 
generally  be  held  to  have  assumed  the  risk  of  consequences  which 
may  rise  from  his  inability  to  get  out  of  the  way  of  a  vehicle  on 
the  right  side  o'f  the  street,  and  is  responsible  for  injuries  sus- 
tained by  the  latter  while  exercising  due  care.^*  , 

In  an  action  for  negligent  injuries  claimed  to  have  resulted 
from  the  collision  of  a  bicycle  and  an  automobile,  the  owner  of 
which  was  shown  by  undisputed  evidence  to  have  failed  in  com- 
plying with  the  statute  requiring  the  driver  of  a  motor  vehicle  to 
keep  to  the  right  of  street  intersections  in  turning  corners,  while 

47.  Lloyd  v.  Calhoun,  78  Wash.  51.  Parker  v.  Adams,  12  Mete. 
438,  139  Pae.  231.                                       (Mass.)    403;    Daniel   v.    Cregg,   38 

48.  Deviation  from  rule.  —  Wayde      Mieh.  32. 

V.  Carr,  2  Dow.  &  Ey.  255.  52.  Pleickwell  v.   Wilson,   5  Carr. 

Greater  care  required  of  driver  on  &  Payne  103. 

the  wrong  side   of  the  road.     New  53.  Parker    v.    Adams,    12    Mete. 

York    Transp.    Co.   v.    Garside,    157  (Mass.)    403;    Daniel   v.    Clegg,   38 

Fed.  521,  85  C.  C.  A.  285.  Mich.  32. 

49.  Heavy  vehicles.  —  See  Lee  v.  54.  Kesponsibillty  for  being  on 
Foley,  113  La.  ,663,  37  So.  594.  ■wrong   side    of   road.  —  Fahrney   v. 

50.  Kennard  v.  Burton,  25  Me.  39,  O'Donnell,  107  HI.  App,  608. 
43  Am.  Dee.  249. 
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the  bicyclist  was  claimed  to  have  been  negligent,  under  disputed 
testimony  in  failing  to  avoid  the  accident,  the  questions  of  negli- 
gence and  of  contributory  negligence  were  held  to  be  questions 
of  fact.5' 

Sec.  77.  Presumption  arising  from  disobedience. 

If  a  collision  take  place  the  presumption  is  against, the  person 
on  the  wrong  side  of  the  street,^®  and  his  traveling  thus  contrary 
to  the  law  is  prima  facie  evidence  of  negligence  on  his  part,'*'' 
especially  if  the  accident  happen  in  the  dark.^* 


55.  Eeed  v.  Martin,  160  Mich.  253, 
J25  N.  W.  61. 

56.  California.  —  Slaughter  v. 
Goldberg,  Bowen  &  Co.,  26  Cal.  App. 
318,  147  Pac.  90,  holding  that  a 
driver  of  a  vehicle  was  guilty  of 
negligence  where  he  was  on  the 
wrong  side  of  the  street  and  collided 
with  a  bicyclist  who  approached  him 
in  plain  view. 

Massachusetts.  —  Perlstein  v.  Am- 
erican Export  Co.,  177  Mass.  730,  59 
N.  B.  194,  holding  that  evidence  that 
plaintiff  was  not  on  the  right  side  of 
the  stredt,  close  to  the  sidewalk,  and 
that  the  other  vehicle  was  going  very 
fast  in  the  opposite  direction  when 
the  collision  took  place  was  sufficient, 
when  unexplained,  to  indicate  negli- 
gence. 

Michigan.  —  Buxton  v.  Ainsworth, 
138  Mich.  532,  101.  N.  W.  817,  818, 
11  Det.  Leg.  N.  684,  5  Ann.  Cas.  177; 
Daniels  v.  Clegg,  38  Mich.  32. 

New.  Hampshire. —  Brooks  v.  Hart, 
14  N.  H.  307. 

New  York.  —  Clarke  v.  Woop,  159 
App.  Div.  437,  144  N.  Y.  Suppl.  595, 
holding  that  a  boy  riding  a  bicycle 
on  the  wrong  side  of  the  road  was 
not  free  from  contributory  negli- 
gence where  there  was  nothing  to  ob- 
struct his  view   of  an  approaching 


automobile  or  to  prevent  him  from 
obeying  the  law  of  the  road. 

Pennsylvania. —  Presser  v.  Dough- 
erty, 239  Pa.  312,  86  Atl.  854,  hold- 
ing, in  the  case  of  a  bicyclist  who 
was  injured  while  riding  upon  the 
wrong  side  of  the  street,  a  non-suit 
was  properly  granted  where  it  did 
not  appear  that  the  automobile  was 
being  driven  at  a  dangerous  or  care- 
less rate  of  speed. 

57.  Prima  fade  negligence. — 
Steele  v.  Burkhardt,  104  Mass.  59; 
Spofford  V.  Harlow,  3  Allen  (Mass.) 
176;  Burdick  v.  Worrall,  4  Barb.  (N. 
T.)  596.  See,  however,  Poot  v.  Am- 
erican Produce  Co.,  195  Pa.  190,  45 
Atl.  934,  49  L.  E.  A.  764,  holding  that 
a  city  ordinance  requiring  a  vehicle 
to  travel  on  the  right  side  of  the 
street  could  be  considered  with  other 
evidence,  but  that  in  itself  it  was 
not  sufficient  evidence  of  negligence 
of  one  going  on  the  other  side. 

Negligence  is  indicated  by  the 
fact  that  a  person  was  driving  an  au- 
tomobile upon  the  wrong  aide  of  the 
road.  Bourne  v.  Whitman,  209  Mass. 
155,  95  N.  E.  404,  35  L.  E.  A.  (N. 
S.)   701. 

58.  Accident  in  dark.  —  Angell  v. 
Lewis,  20  E.  L  391,  39  Atl.  521. 
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So  in  a  case  in  Georgia,  it  is  decided  that  in  an  action  for 
damages  for  a  collision,  it  is  proper  to  charge  that  the  presump- 
tion is  against  the  party  who  is  on  the  wrong  side  of  the  street,'® 
and  a  prima  facie  case,  entitling  a  pedestrian  to  recover,  is  held 
to  be  established  where  it  appears  thati  he  was  injured  by  an  au- 
tomobile, which  was  proceeding  upon  the  left  hand  side  of  the 
road.®" 

The  presumption  is  not,  however,  conclusive.®^ 

If  it  be  overcome  by  evidence  of  these  circumstances,  or  if  it 
appear  that  the  fault,  if  found,  did  not  essentially  contribute  to 
the  injury  in  question,  the  fact  that  the  traveler  may  have  been 
in  a  sense  out  of  place  does  not  place  him  beyond  the  protection 
of  the  law.®^ 

Thus,  if  one  is  obliged  by  reason  of  an  obstacle  in  the  road  to 
go  to  the  wrong  side  of  the  highway  and  his  vehicle  collides, 
without  his  fault,  with  that  of  another,  there  is  no  liability  as 
against  him  who  took  the  wrong  side  of  the  road.** 

Sec.  78.  Where  one  traveler  overtakes  and  passes  another. 

In  England  the  traveler  who  overtakes  and  passes  another  must 
pass  on  the  off  side  of  the  forward  traveler,  who  should,  at  the 
same  time,  go  to  the  left.  It  is  said  that  in  this  country  there 
is  no  rule  regulating  how  the  overhauling  vehicle  should  pass 
the  one  in  front.®* 

It  is  doubtful,  however,  if  it  can  be  said  that  there  is  no  rule 

59.  McGee  v.  Young,  132  Ga.  606,  64.  Angell,  Highways,  sec.   340. 
64  8.  E.  689.  See  chapter  IX.,  herein  in  this  con- 

60.  Grier  v.  Samuel,  (Del.  Super.),      nection. 

85  Atl.  759.  Degree   of   care   and   duty  where 

61.  Riepe  v.  Elting,  89  Iowa  82,  56  vehicles  are  traveling  in  same  diree- 
N.  W.  285,  26  L.  E.  A.  769.  tion    and    one    desires    to   pass   the 

62.  Buxton  v.  Ainsworth,  138  other.  See  opinion  in  Burnham  v. 
Mich.   532,  101  N.  W.   817,  818,  11  Butler,  31  N.  T.  480,  485. 

Det.  Leg.  N.  684,  5  Ann.  Cas.  146.  Proper  side  for  motor  car  to  pass 

63.  Compelled  to  travel  on  wrong  tram  car  proceeding  in  same  direc- 
side.  —  Strouse  v.  Whittlesey,  41  tion.  Burton  v.  Nicholson,  (K.  B. 
Conn.  559.  Div.),  100  Law  T.  E.  (N.  S.)  344. 
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fixing  a  way  the  following  vehicle  should  pass  the  one  ahead.  It 
is  customary  in  many  parts  of  the  country  for  the  vehicle  in  the 
rear  to  pass  on  the  left  side ;  that  is,  just  the  opposite  from  the 
English  rule;  and  it  is  perfectly  apparent  that  this  custom  is 
dictated  by  common  sense.  This  has  been  recognized  in  some  of 
the  automobile  laws.®^ 

Nevertheless  it  has  been  held  that  the  law  of  the  road  applies 
only  to  travelers  who  approach  each  other  frdm  opposite  direc- 
tions,^® and  that  the  advance  traveler  is  under  no  obligation  to 
turn  to  either  side  to  allow  the  following  traveler  to  pass.®'' 

In  Louisiana  it  has  been  held  that  the  driver  or  owner  of  the 
rear  vehicle  passes,  at  his  peril,  the  forward  one,  and  is  respon- 
sible for  all  damage  caused  thereby.®* 

Even  though  there  may  be  a  set  rule  how  a  following  vehicle 
should  pass  the  one  in  front,  it  would  seem  that  such  a  rule,  like 
the  one  covering  vehicles  approaching  from  opposite  directions, 
will  be  merely  a  rule  of  negligence,  and  the  liabilities  of  parties 
would  be  subject  to  the  law  of  negligence.  In  fact  it  has  been 
held  that  the  driver  of  a  vehicle  who  sees  a  team  on  the  run  over- 
taking him,  but  not  having  any  reason  to  believe  that  the  driver 
has  lost  control  of  his  team,  is  not  guilty  of  contributory  neg- 
ligence in  not  turning  out,  where  there  is  plenty  of  room  for 
the  team  to  pass.®^ 

65.  See  N.  T.  Highway  Law,  see.  way   justify   such   act.     Ballard   v. 

297.  Collins,  63  Wash.  493,  115  Pae.  1050. 

Where  a  collision,  occurs  as  a  re-  Driving  onto  street  car  track  in 

suit  of  the  act  of  the  driver  of  an  front  of  approaching  car  held  under 

automobile  in  turning  to  the  left  of  facts  to  be  negligence  as  matter  of 

a  street  car,  instead  of  the  right,  in  law.     Stevenson   v.   Detroit   United 

order  to  pass,  he  cannot  invoke  in  By.,  167  Mich.  45,  132  N.  W.  451. 

defense  the  rule  that  where  one  acts  66.  Bolton    v.     Colder,    1     Watts 

suddenly    under    stress    of    circum-  (Pa.)  360. 

stances,  his  acts  are  not  voluntary,  67.  Bolton    v.     Colder,     1     Watts 

since  his  act  will  be  regarded  as  the  (Pa.)   360. 

proximate    cause    of    the    accident,  68.  Avegno  v.  Hart,  35  La.  Ann. 

there  being  no  evidence  that  he  was  235. 

pressed  for  time  or  to  in  any  other  69.  Elenz  v.  Conrad,  123  Iowa  522, 

99  N.  W.  138. 


138 


The  Law  of  Automobiles. 


Sec.  79.  Collision  —  contributory  negligence. 

As  in  other  cases  of  negligence,  a  traveler  injured  by  a  col- 
lision on  the  highway  must  be  free  from  contributory  negli- 
gence/" and  where  a  suit  is  brought  plaintiff  must  prove  both 


70.  United  States.  —  New  York 
Transp.  Co.  v.  Garside,  157  Fed.  521, 
85  C.  C.  A.  285. 

Alabama.  —  BiTmingham  Ry.  L.  & 
P.  Co.  V.  JEltna  Accident  &  Liability 
Co.,  151  Ala.  136,  44  So.  44. 

CaUfornda.  —  Tously  v.  Pacific 
Electric  Ey.  Co.,  166  Cal.  457,  137 
Pac.  31. 

Connecticut.  —  New  Haven  Taxi- 
cab  Co.  V.  Connecticut  Co.,  87  Conn. 
709,  89  Atl.  92. 

Delaware.  —  Travers  v.  Hartman, 
92  Atl.  855;  McLaue  v.  Sharpe,  2 
Harr.  481. 

Illinois.  —  Green  v.  Streitmatter, 
183  111.  App.  25. 

Indiana.  —  Wood  Transfer  Co.  v. 
Shelton,  180  Ind.  273,  101  N.  E.  718. 

Kentucky.  —  Louisville  Ey.  Co.  v. 
Wehuer,  153  Ky.  190,  154  S.  W.  1087. 

Maine.  —  Larrabee  v.  Sewell,  66 
Me.  376. 

Massachusetts.  —  Parker  v.  Adams, 
12  Mete.  415. 

Michigan.  —  Tide  v.  Fuller,  153  N. 
W.  769;  Patterson  v.  Detroit  United 
Ey.  Co.,  153  N.  W.  670;  Grogitzki  v. 
Detroit  Ambulance  Co.,  152  N.  W. 
928. 

Minnesota.  —  Batroot  p.  St.  Paul, 
125  Minn.  308,  146  N.  W.  1107. 

Missouri,  —  Lewis  v.  Metropolitan 
St.  Ey.  Co.,  181  Mo.  App.  421,  168  S. 
W.  833. 

New  Hampshire.  —  Brooks  v. 
Hart,  14  N.  H.  307. 

New  Jersey.  —  Drake  v.  Mount,  33 
N.  J.  L.  441. 

New  York.  —  Ward     v.     Inter- 


national  Ey.  Co.,  206  N.  Y.  83,  99  N. 
E.  262,  Ann.  Cas.  1914  A.  1170;  Simp- 
son V.  Whitman,  147  App.  Div.  642, 
132  N.  Y.  Suppl.  801;  Barnett  v.  An- 
heuser-Busch Agency,  80  Misc.  E. 
151,  140  N.  Y.  Suppl.  1029;  Gautier 
V.  Lange,  151  N.  Y.  Suppl.  902; 
Guecco  V.  Pederseu,  151  N.  Y.  Suppl. 
105;  Tremaine^  v.  Johne,  145  N.  Y. 
Suppl.  46;  Moody  v.  Osgood,  54  N.  Y. 
488. 

Permsylvania  —  Wynn  v.  Allard,  5 
Watts  &  S.  524. 

Rhode  Island.  —  Frey  v.  Ehode  Is- 
land Co.,  91  Atl.  1. 

Texas. —  Carter  v.  Walker,  (Tex. 
Civ.),  165  S.  W.  483. 

Washington. —  Alliso>u  v.  Chicago 
M.  &  St.  P.  Ey.  Co.,  145  Pac.  608; 
Bowden  v.  Walla  Walla  Valley  Ey. 
Co.,  79  Wash.  184,  140  Pac.  549. 

Wisconsin. ^-Fietach  v.  McCarthy, 
150  N.  W.  482;  Wood  v.  Lnscomb,  23 
Wis.  287. 

England.  —  Pluckwell  v.  Wilson,  5 
Car.  &  P.  375;  Williams  v.  Holland, 
6  Car.  &  P.  23;  Wayde  v.  Lady  Carr, 
2  Dowl.  &  E.  255. 

Absence  of  contributory  negli- 
gence on  the  part  of  a  plaintiff  is 
declared  to  be  as  much  a  part  of  a 
cause  of  action  as  the  negligence  of 
the  defendant.  Tompkins  v.  Barnes, 
145  N.  Y.  App.  Div.  637,  130  N.  Y. 
Supp.  320. 

Question  of  due  care  to  avoid  col- 
lision with  street  car  held  for  jury. 
Keeney  v.  Springfield  St.  Ey.  Co., 
(Mass.),  96  N.  E.  73. 

In  an  action  to  recover  for  the 
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care  on  his  part  and  want  of  care  on  the  part  of  the  defendant.''^ 
In  this  connection  it  has  been  decided  that  it  must  affirmatively 
appear  that  plaintiff  was  not  guilty  of  contributory  negligence.''^ 
This  does  not,  however,  mean  that,  in  all  such  cases,  he  must 
introduce  direct  proof  showing  a  freedom  of  contributory  negli- 
gence on  his  part.  This  is  generally  regarded  as  a  matter  of  de- 
fense to  establish  which  the  burden  should  naturally  be  upon  the 
defendant.  It  is  ordinarily  regarded  as  sufficient  if  a  plaintiff, 
seeking  to  recover  damages  for  an  injury  alleged  to  be  due  to  the 
negligence  of  another,  introduces  evidence  of  such  facts  and  cir- 
cumstances as  will  justify  an  inference  that  he  was  in  the  ex- 
ercise of  reasonable  care  at  the  time  of  the  injury. 

Under  the  rule  that  contributory  negligence  of  the  plaintiff 
operates  as  a  bar,  it  has  been  held  that  the  proof  of  unskilful  or 


death  of  a  bicycle  rider  absence  of 
contributory  negligence  must  be 
shown.  Gibbs  v.  Dayton,  (Mich.), 
131-  N.  W.  544. 

Where  a  delivery  hoy  riding  a  bi- 
cycle was  struck  by  an  automobile 
which  he  attempted  to  cross  in  front 
of  on  a  paved  street  sixty-seven  feet 
wide  it  was  held  that  he  was  guilty 
of  negligence  where  it  appeared  that 
he  was  experienced  in  the  use  of  the 
bicycle  and  in  riding  about  the 
streets;  that  he  had  only  the  auto- 
mobile and  another  bicycle  to  avoid 
and  that  if  he  had  looked  he  must 
have  seen  the  oncoming  automobile 
a  few  rods  away.  And  it  was  de- 
clared that  if  he  did  not  look  he  did 
not  exercise  common  prudence. 
Gibbs  V.  Dayton,  166  Mich.  263,  131 
N.  W.  544. 

See  also  Bobichaud  v.  Spence,  112 
Me.  13,  90  Atl.  430. 

Collision  between  automobile  and 
bicyclist  at  street  intersection. — 
Driver  of  automobile  held  liable  not 


only  in  that  he  violated  the  law  of 
the  road  but  violated  the  statute  in 
not  sounding  his  horn  and  was  going 
at  a  speed  unreasonable,  improper, 
and  dangerous  to  life  and  limb,  even 
though  such  speed  was  only  seven  or 
eight  miles  an  hour.  Wales  v. 
Harper,   (Manitoba),  17  West.  L.  B. 

71.  Kennard  v.  Burton,  25  Me.  39; 
Carsley  v.  White,  21  Pick.  (Mass.) 
234;  Bathbun  v.  Payne,  19  Wend. 
(N.  T.)  399;  Butterfield  v.  Boyd,  4 
Blatehf.    (TJ.  S.)   356. 

As  to  obligation  on  plaintiff  to 
prove  the  negligence  of  a  defendant, 
in  case  of  a  collision.  See  $  79o, 
herein. 

72.  Wood  Transfer  Co.  v.  Shelton, 
180  lud.  273,  101  N.  E.  718;  Simpson 
V.  Whitman,  147  App.  Div.  (N.  Y.) 
642,  132  N.  Y.  Suppl.  801;  West  v. 
New  York  Transp.  Co.,  47  Misc.  B. 
(N.  Y.)  603,  94  N.  Y.  Supp.  426. 

Compare  Cloherty  v.  Griffiths,  82 
Wash.  634,  144  Pac.  912. 
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reckless  driving, will  prevent  plaintiff's  recovery  if  his  conduct 
has  actually  contributed  to  the  injury.''^ 

So  the  plaintiff,  the  driver  of  a  wagon,  with  which  defendant's 
automobile  collided,  may  he  precluded  from  a  recovery  where 
it  appears  that  he  was  asleep  at  the  time  of  the  collision.  Under 
such  circumstances  a  person,  naturally,  is  not  in  the  exercise  of 
the  degree  of  care  required  of  one  using  a  vehicle  upon  the  high- 
way. Of  course,  the  driver  of  an  automobile  would  not,  on  the 
other  hand,  be  relieved,  by  this  fact,  from  liability  for  any  injury 
caused  by  his  wanton  or  reckless  operation  of  the  car  under  his 
control.''* 

Furthermore,  it  is  clear  that  the  traveler  whose  part  of  the 
way  is  trenched  upon  by  another  cannot,  for  that  reason,  care- 
lessly and  imprudently  rush  upon  the  other  party,  or  his  vehicle, 
and  if  he  sustain  an  injury  recover  damages  therefor.  He  may 
probably  attempt  to  pass  if  such  attempt  would  be  reasonably 
safe  and  prudent.  If  otherwise,  he  must  delay,  and  seek  redress 
for  the  detention  if  damage  result  therefrom.''^ 

On  the  other  hand,  a  driver  of  a  vehicle,  who  is  obeying  the 
law  of  the  road,  is  not  required  to  be  continually  on  the  alert  to 
see  if  an  approaching  vehicle,  which  is  upon  the  proper  side,  will 
violate  such  law,  there  being  no  intervening  obstacle  or  cause  in 
any  form  to  lead  a  person  in  the  exercise  of  reasonable  care  to 
anticipate  that  such  a  course  will  be  pursued.'^® 

73.  IlUtwis.  —  Peoria    Bridge    As-      .    76.  Tschirley  v.  Lambert,  70  Wash, 
soc.  V.  Loomis,  20  111.  235.  72,  126  Pac.  80,  holding  that  a  person 

Pennsylvania.  —  Pittsburg     South-  riding  a  bicycle  outside  of  the  trav- 

ern  E.  Go.  v.  Taylor,  104  Pa.  306.  eled  part   of  a  road  and  seeing  an 

South  CaroUna. —  Acker  v.  Ander-  automobile    approaching    at    a    dis- 

son  County,  20  S.  C.  495.  tanee   of  several  hundred  feet  was 

Vermont.  —  Cassedy    v.    Stock-  not    guilty    of    contributory    negli- 

bridge,  21  Vt.  391.  gence,  as  matter  of  law,  in  failing 

England.  —  Plower     v.    Adam,     2  to  continually  observe   the  automo- 

Taunt.  314.  bile. 

74.  Grogitzki    v.    Detroit    Ambu-  See  also  Trout  Auto  Livery  Co.  v. 
lance  Co.,  (Mich.),  152  N.  W.  923.  People's  Gas  Light  &  Coke  Co.,  168 

75.  Brooks  v.  Hart,  14  N.  H.  307,  111.  App.  56. 
313. 
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But  no  negligence  on  plaintiflE's  part  which  does  not  contribute 
to  the  injury  will  prevent  his  recovery.'''' 

Thus  negligence  of  the  driver  in  the  management  of  his  ve- 
hicle after  a  collision  caused  by  defendant's  negligence  will  not 
relieve  defendant  from  liability,  unless  plaintiff's  act  actually  con- 
tributed to  the  result.''* 

Again  where  a  woman  in  an  automobile,  seeing  an  approaching 
truck  and  for  the  purpose  of  avoiding  a  collision,  reached  out 
her  hand  to  motion  to  the  driver  to  stop,  it  was  held  that  such 
act  was  not  one  which  rendered  her  guilty  of  contributory  negli- 
gence, precluding  her  recovery  for  an  injury  to  her  hand,  which 
was  struck  by  the  truck. ''^ 

Where  a  defendant  endeavoring  to  show  that  there  was  no  col- 
lision between  his  automobile  and  a  vehicle  gave  evidence  that 
no  marks  were  found  upon  his  automobile  after  the  accident,  it 
was  decided  that  the  plaintiff  was  entitled  to  show  that  the  de- 
fendant earlier  in  the  day  collided  with  another  vehicle,  as  it 
tended  to  show  the  possibility  of  a  collision  without  leaving  vis- 
ible evidence  of  the  fact.  It  is  held,  however,  that  the  evidence  is 
competent  for  that  purpose  only  and  cannot  be  received  as  proof 
of  general  recklessness.*" 

In  an  action  to  recover  damages  for  injuries  received  by  a 
plaintiff  who  was  thrown  from  a  wagon  which,  it  was  alleged, 
was  struck  by  the  defendant's  automobile,  the  failure  of  the 
plaintiff  to  show  that  the  wagon  was  injured  by  the  collision  is 
held  not  to  invalidate  a  finding  that  the  automobile  struck  it.*"^ 

Sec.  79a.  Collision  —  negligence  of  defendant. 

A  plaintiff  who  seeks  to  recover  damages  for  an  injury  result- 

77.  Kennard  v.  Burton,  25  Me.  39;  79.  Withey   v.   Fowler,   164   Iowa 
Parker  v.  Adams,  12  Mete.   (Mass.)      377,  145  N.  W.  923. 

415;  Clay  v.  Wood,  5  Bsp.  44;  Chap-  80.  Klein   v.   Burleson,    138    App. 

lin  V.  Hawes,  3  Car.  &  P.  555;  Wayde  Div.   (N.  T.)   405,  122  N.  T.  Supp. 

V.  Lady  Carr,  2  Dowl.  &  E.  255.  752. 

78.  Belk  V.  People,  125  111.  584,  17  81.  Klein   v.   Burleson,    138    App. 
N.  E.  744.  Div.    (N.  Y.)   405,  122  N.  Y.  Supp. 

752. 
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ing  from  a  collision  alleged  to  be  due  to  the  negligence  of  an- 
other must  establish  the  fact  of  such  negligence  to  the  satisfac- 
tion of  the  jury.  If  he  succeeds  in  so  doing  he  may  recover; 
otherwise  not.*^ 

Thus  a  verdict  against  the  defendant  has  been  held  to  be  war- 
ranted by  evidence  showing  that  he  was  driving  upon  the  wrong 
side  of  the  road,  at  an  excessive  rate  of  speed,  and  did  not  turn 
to  the  right  in  time  to  avoid  a  collision  with  the  plaintiff.^* 

Nor  will  the  driver  of  an  automobile  be  excused  from  negli- 
gence because  of  the  fact  that  he  became  "  rattled,"  it  appearing 
that  the  collision  occurred  outside  of  the  traveled  portion  of  the 


82.  CaUfortda.  —  Meier  v.  Wag- 
ner, 150  Pao.  797;  Furtado  V.  Bird, 
26  Cal.  App.  153,  146  Pae.  58. 

Georgia.  —  Sheppard  v.  Johnson, 
11  Ga.  App.  280,  75  S.  E.  348. 

Indiana.  —  Pickeu  v.  Miller,  108 
N.  E.  968. 

Iowa.  —  Withey  v.  Fowler  Co., 
164  Iowa  377,  145  N.  W.  923. 

Kansas.  —  Anderson  v.  Sterrit,  95 
Kan.  483,  148  Pao.  635. 

Maryland.  —  Gittings  v.  Sehenuit, 
122  Md.  282,  90  Atl.  51. 

Michigan.  —  Schoek  v.  Cooling, 
175  Mich.  313,  141  N.  W.  675. 

Minnesota.  —  Eisenmenger  v.  St. 
Paul  City  Ey.  Co.,  125  Minn.  399, 
147  N.  W.  430. 

Minnesota.  —  Eowe  v.  Hammond, 
172  Mo.  App.  203,  157  S.  W.  880. 

Missouri.  —  Johnson  v.  Springfield 
Traction  Co.,  178  Mo.  "App.  445,  163 
S.  W.  896. 

New  Jersey.  —  Meyer  &  Peter  v. 
Creighton,  83  N.  J.  L.  749,  85  Atl. 
344. 

New  York.  —  Nemzer  v.  Newkirk 
Ave.  Automobile  Co.,  154  N.  Y. 
Suppl.  117;  James  v.  Morton,  79 
Misc.  E.  255,  139  N.  T.  Suppl.  941. 

North  Carolina  —  Linville  v.  Nis- 


sen,  162  N.  C.  95,  77  S.  E.  1096. 

Rhode  Island.  —  Hermann  v. 
Ehode  Island  Co.,  36  E.  I.  447,  90 
Atl.  813. 

Texas. —  Texas  Traction  Co.  v. 
Wiley,.  (Tex.  Civ.  App.),  164  S.  W. 
1028. 

Washington.  —Lloyd  v.  Calhoun, 
78  Wash.  438,  139  Pac.  231;  Tsehirley 
V.  Lambert,  70  Wash.  72,  126  Pac.  80. 

lu  Canada  it  has  been  held  that 
negligence  is  presumed  from  the  fact 
of  the  collision.  Weilgoss  v.  Mc- 
Gregor, 16  Dom.  Law  Eep.  406. 

If  it  appears  that  the  negligence 
of  the  defendant  caused  the  collision 
in  which  plaintiff  was  injured  and 
that  the  latter  could  not,  in  the  ex- 
ercise of  reasonable  care,  have 
avoided  the  consequences  of  such 
negligence,  he  may  recover.  Shep- 
pard V.  Johnson,  11  Ga.  App.  280, 
75  S.  E.  348. 

It  Is  a  question  for  the  jury 
whether  the  injuries  for  which  the 
action  is  brought  were  sustained  at 
the  time  of  the  collision  or  subse- 
quent thereto.  Grimes  v.  Catheart, 
69  Wash.  519,  125  Pae.  764. 

83.  Lloyd  v.  Calhoun,  78  Wash. 
438,  139  Pae.  231. 
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highway  and  that  the  circumstances  were  not  such  as  to  justify 
his  conduct  on  the  ground  of  a  sudden  emergency.** 

On  the  other  hand,  the  driver  of  an  automobile  will  not  be 
charged  with  negligence  where  the  collision  is  the  result  of  con- 
duct of  a  similar  character  on  the  part  of  the  person  injured.  So 
where  the  fall  of  a  horse  was  caused  by  the  act  of  its  driver,  in 
the  desire  to  avoid  a  collision,  where  his  fear  was  unfounded,  it 
was  held  that  the  defendant  was  not  liable.  ®® 

The  court  should  instruct  the  jury,  in  all  such  cases,  as  to  the 
respective  rights,  duties  and  obligations  of  the  parties  in  each 


Sec.  80.  Rights  of  footmen  and  vehicles. 

The  rights  of  footmen  and  drivers  in  the  highway  are  equal 
and  both  must  exercise  such  care  as  circumstances  demand.*'' 

A  motorist  is  bound  to  anticipate  that  he  may  meet  persons  at 
any  point  in  a  public  street.  He  must,  therefore,  keep  a  careful 
lookout  for  them  and  have  his  car  under  such  control  as  will  En- 
able him  to  avoid  injury  to  any  one  and,  if  necessary,  he  must 
slow  up  and  even  stop.*® 

An  adult  or  an  infant  has  the  right  to  assume  that  the  oper- 
ator of  an  automobile  will  exercise  care  and  respect  the  rights  of 
pedestrians  when  there  is  occasion  to  turn  a  corner.  Due  care 
requires  in  such  circumstances  that  the  vehicle  should  be  slowed 
down  and  operated  with  care.  At  such  a  place  the  operator  is 
bound  to  take  notice  that  people  may  be  at  the  crossing ;  and  this 

84.  Tsehirley  v.  Lambert,  70  Wash.  Michigan.  —  Brown  v.  Mitts,   153 
72,  126  Pac.  80.  N.  W.  714. 

85.  Carter   v.   Wilker,    (Tex.   Civ.  Missouri.  —  Hannigan  v.  Nash,  176 
App.),  165  S.  W.  483.  S.  W.  248. 

86.  As  to  propriety  or  suffieieney  Wisconsin. —  Koenig  v.  Sproesser, 
of   instmetions   in   particular    eases  152  N.  W.  473. 

see  the  following  decisions.  87.  See  Chapter  XII.,  herein  as  to 

Indiana. —  Rump  v.  Woods,  50  Ind.  rights  of  pedestrians. 

App.  347,  98  N.  E.  369.  88.  Thies    v.    Thomas,    77    N.    T. 

Kentucky.  —  Helm  v.  Phelps,  157  Supp.  276. 

Ky.  795,  164  S.  W,  92. 


144  The  Law  of  Automobiles. 

obligation  on  his  part  is  one  which  a  pedestrian  has  a  right  to 
assume  will  be  observed.*® 

Sec.  81.  Children  in  street. 

If  the  motorist  meets  children  of  tender  years  in  the  street  he 
is  required  to  exercise  more  than  ordinary  care  to  avoid  accident." 

In  determining  whether  or  not  a  plaintiff  is  guilty  of  contribu- 
tory negligence  the  conduct  of  children  should  not  be  judged  by 
the  same  rules  which  govern  that  of  adults,  and  while  it  is  their 
duty  to  exercise  ordinary  care  to  avoid  the  injuries  of  which  they 
complain,  ordinary  care  for  them  is  that  degree  of  care  which 
children  of  the  same  age,  of  ordinary  care  and  prudence,  are 
accustomed  to  exercise  under  like  circumstances.®^ 

It  is  a  matter  of  common  knowledge,  that  especially  in  cities 
of  any  considerable  size,  children  use  the  streets  as  a  playground, 
not  confining  themselves  to  the  sidewalk  but  occupying  or  at  un- 
expected moments  running  upon  or  across  the  part  of  the  thor- 
oughfare used  by  vehicles.  The  same  degree  of  intelligence  and 
care  to  anticipate  danger  is  not  exacted  from  them  as  from  adults. 
Children  of  immature  age  are  not  regarded  as  possessing  the  same 
mental  capacity  to  understand  and  realize  the  dangers  incident  to 
the  use  of  the  public  thoroughfares  as  are  those  whose  minds  the 
law  regards,  as  having  matured.  Of  such  use  of  the  streets  by 
children,  motorists  or  users  of  other  vehicles  must  be  assumed  to 
have  knowledge  and  where  their  presence  can  be  observed  a  de- 
gree of  care  commensurate  with  the  ordinary  emergencies  pre- 
sented in  these  instances  must  be  exercised.  The  rate  of  speed  is 
not  necessarily  determinative  of  the  question.     What  would  be 

89.  Buscher  v.  New  York  Trans-  The  law  prescrllies  that  a  child 
portation  Co.,  106  App.  Dlv.  (N.  T.)  should  use  the  same  care  that  one  of 
493,  94  N.  Y.  Supp.  798.  the  same  age,  education,  and  mental 

90.  Thies  v.  Thomas,  77  N.  Y.  and  physical  capacity  ordinarily  uses 
Suppl.  276.  under  like  circumstances.    Morins  v. 

91.  Cecchi  v.  Lindsay,  1  Boyce  Del.  Motor  Delivery  Co.,  (N.  Y.  App. 
75  Atl.  376,  per  Hastings,  J.    Judg-  Div.),  131  N.  Y.  Supp.  357. 

ment  reversed  in  Lindsay  v.  Ceeehi,         The  court  should  in  each  case  in- 
80  Atl.  523.  struct  the  jury. 
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reasonable  in  one  street  would  not  be  in  another ;  even  a  much  less 
rate  might  be  deemed  negligence  on  the  part  of  the  one  operating 
the  car.®* 

As  in  other  cases,  if  the  negligence  of  the  defendant  is  estab- 
lished as  the  proximate  cause  of  the  injury  there  may  be  a  re- 
covery ;  ®*  otherwise  where  contributory  negligence  is  shown.®* 

It  is  not  the  duty  of  a  driver  to  keep  a  lookout  behind  to  see 
whether  children  are  climbing  on  the  rear  of  his  vehicle.  It  is 
his  duty  to  look  ahead.®' 

That  the  peculiarity  of  his  vehicle  excites  the  desire  of  chil- 
dren to  climb  upon  it  does  not  alter  the  case.®* 

Sec.  81a.  Children  in  street  —  application  of  rules. 

A  child  thirteen  years  of  age  who  runs  across  a  public  street 
without  looking  for  any  vehicle  which  might  be  coming  has  been 
held  to  be  guilty  of  contributory  negligence  precluding  recovery 
for  injuries  received  by  being  run  down  by  an  automobile,®'^  as 
has  also  a  child  of  eleven  who  while  playing  in  the  street  suddenly 
turned  and  darted  in  front  of  an  automobile.®* 

And  where  a  child  eight  years  of  age  left  a  place  of  safety  and 

92.  See  in  this  connection  the  f  ol-  Ma/ine.  —  Moran  v.  Smith,  95  Atl. 
lowing  cases:                                               272. 

EatclifEe   v.    Sperth,    (Kan.),    149  New  Yorfc.  — Paul    v.    Clark,    161 

Pae.    740;    Savoy    v.    McLeod,    111  App.  Div.  456,  145  N.  T.  Suppl.  985; 

Me.  234,  88  Atl.  721,  48  L.  E.  A.  (N.  Marius  v.  Motor  Delivery  Co.,  146 

S.)   971;  Haacke  v.  Davis,  166  Mo.  App.  Div.  608,  131  N.  T.  Suppl.  357. 

App.  249,  148  S.  W.  450;  Deputy  v.  Rhode  Island. —  Curley    v.    Bald- 

Kimmell,   73   W.  Va.   595,   80  8.   E.  win,  90  Atl.  1. 

919.  Washiriffton.  —  Daugherty  v.  Met- 

The  court  should  instruct  the  jury  ropolitan   Motor   Car   Co.,   147   Pae. 

as  to  the  degree  of  care  to  be  ex-  655. 

ereised  by  the  operator  of  a  car  as  95.  Hebard  v.  Mabie,  98  111.  App. 

well   as   by   a   child  injured  by  it.  543. 

Reaves  v.  Maybank,   (Ala.),  69  So.  96.  Hebard  v.  Mabie,  98  111.  App. 

137.  543. 

93.  Ayers  v.  Eatshelsky,  213  Mass.  97.  Zoltovski  v.  Gzella,  159  Mich. 
589,  101  N.  E.  78;  Haacke  v.  Davis,  620,  124  N.  W.  527,  26  L.  E.  A.  (N. 
166  Mo.  App.  249,  148  8.  W.  450.  8.)  435. 

94.  ITlmois.  —  Carlin  v.  Clark,  172  98.  Hargrave  v.  Hart,  9  Dom.  Law 
HI.  App.  239.  Eep.  521. 
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started  to  run  across  the  street  in  front  of  an  approaching  au- 
tomobile, which  struck  him,  it  was  held  that  he  was  guilty  of 
contributory  negligence  precluding  a  recovery.®^ 

Similarly  where  a  child,  four  years  of  age,  accompanied  by  his 
sister  ran  from  her  into  the  street  where  he  was  struck  by  an 
automobile,  the  driver  was  held  not  to  be  negligent  it  appearing 
that  he  made  every  effort  to  stop  the  car  when  he  saw  the  act  of 
the  child.  ^ 

In  another  case  where  there  was  a  large  crowd  ^thered  around 
a  patrol  wagon  in  a  street  and  a  boy  hastening  to  the  scene  was 
struck  as  he  had  stepped  about  three  or  four  feet  from  the  curb 
by  an  automobile  going  in  the  same  direction  but  on  the  wrong 
side  of  the  street,  the  court  declared  that  had  the  defendant  been 
duly  observant  he  would  have  noticed  that  the  course  of  the  boy 
was  convergent  with  his  own ;  that  there  was  no  question  of  con- 
tributory negligence,  and  that  even  if  there  was  contributory  negli- 
gence the  defendant  would  be  responsible  under  the  last  clear 
chance  doctrine,  for  had  he  been  looking,  as  he  was  legally  bound 
to  be  doing,  he  would  have  seen  the  boy  and  seen  that  he  was  un- 
aware of  the  danger  into  which  he  was  going.^ 

Again,  where  it  appeared  from  the  evidence  that  the  automo- 
bile was  on  the  proper  side  of  the  street,  in  the  middle  of  the 
block,  proceeding  at  a  moderate  rate;  that  the  boy  must  have 
seen  it  if  he  had  looked;  that  the  roadway  was  clear  in  front  of 
it ;  that  the  boy,  interested  in  catching  the  ball,  suddenly  ran  from 
the  sidewalk  on  the  south  side  of  the  street,  where  he  was  in  a 
place  of  safety,  immediately  in  front  of  the  machine  at  a  distance 
variously  stated  from  four  to  twelve  feet;  that  the  automobile 
was  stopped  so  that  its  wheels  skidded  and  only  proceeded  five 
feet  beyond  the  body  of  the  boy,  the  court  declared  that  it  was 
unable  to  find  any  negligence  on  the  part  of  the  defendant,  but 
did  find  contributory  negligence  on  the  part  of  the  deceased.* 

99.  Moran  v.  Smith,  95  Atl.  272.  62  So.  1025,  29  L.  R.  A.  (N.  S.)  677. 

1.  Paul  V.  Clark,  161  App.  Div.  (N.  3.  Jordan  v.  American  Sight-See- 
T.)  456,  145  N.  T.  Suppl.  985.  ing  Coach  Co.,  129  App.  Div.  (N.  T.) 

2.  Burvant  v.  Wolfe,  126  La.  787,  313,  113  N.  Y.  Supp.  786. 
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If  an  automobile  comes  upon  a  boy  in  such  a  way  as  to  produce 
terror,  and  his  fear  causes  an  error  of  judgment  by  which  he  runs 
in  front  of  the  automobile,  he  is  not  guilty  of  contributory  negli- 
gence.* 

In  an  action  for  the  death  of  a  boy  run  over  by  a  motor  car, 
the  fact  that  the  accident  did  not  happen  at  a  street  crossing,  but 
at  a  point  between  blocks,  may  be  considered  by  the  jury  on  the 
issue  of  negligence.® 

As  hearing  upon  the  question  of  the  negligence  of  the  driver 
of  an  automobile  evidence  is  also  property  admissible  that  there 
were  a  number  of  children  in  the  street  and  that  the  machine  ap- 
proached them  at  a  "  very  fast  "  rate.^ 

And  in  this  connection  it  has  been  held  to  be  gross  negligence 
for  the  operator  of  an  automobile  to  drive  his  machine  at  the 
rate  of  five  or  six  miles  an  hour  through  a  crowd  of  children  who 
were  playing  in  the  street^ 

Sec.  8  lb.  Children  in  street  —  questions  of  negligence  and 
contributory  negligence  for  jury. 

In  an  action  to  recover  damages  for  an  injury  to,  or  the  death 
of,  a  child,  the  questions  of  negligence  and  contributory  negli- 
gence are  for  the  jury.* 

Thus  in  an  action  to  recover  for  the  death  of  a  six-year-old  boy, 
it  is  a  question  for  the  jury  whether  his  playing  on  the  street  was 
contributory  negligence.^ 

So  where  the  plaintiff,  a  child  nine  years  of  age,  was  not  per- 

4.  Thies  v.  Thomas,  77  N.  T.  Supp.  Connectkiut. —  Lynch    v.    Shearer, 
276.  83  Conn.  73,  75  Atl.  88. 

5.  Thies  v.  Thomas,  77  N.  T.  Supp.  Kentucky.  —  Akers  v.  Fulkerson, 
276.  153  Ky.  228,  154  S.  W.  1101. 

6.  Cedar  Creek  Stone  Co.  v.  Stead-  Massachusetts.  —  Easmussen  v. 
ham,  (Ala),  65  So.  984.  Whipple,  211  Mass.  546,  98  N.  E.  592. 

7.  Haacke  v.  Davis,  166  Mo.  App.  New  York.  —  Bohringer  v.  Camp- 
249,  148  S.  W.  450.  bell,   154   App.   Div.   952,  39   N.  T. 

8.  Alahama. —  Eeaves      v.     'ii&j-  Suppl.  1111. 

bank,  69  So.  137.  9.  Thies  v.  Thomas,  77  N.  T.  Supp, 

276. 
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mitted  to  testify  because  at  the  time  of  the  trial  he  had  not  suffi- 
cient intelligence  to  comprehend  the  nature  of  an  oath,  it  was 
decided  that  he  could  not  be  held  to  the  same  degree  of  care  that 
would  be  exacted  of  a  inature  person,  and  that  it  was  for  the  jury 
to  say  whether  he  exerci^d  a  degree  of  care  commensurate  with 
his  years  and  intelligence.-"^' 

The  mere  fact,  also,  that  a  six-year-old  boy,  run  over  by  a 
motor  car,  was  found  in  the  street,  and  played  on  the  street,  is 
not  per  se  negligence  on  the  part  of  his  parents,  but  whether 
his  parents  were  negligent  is  a  question  for  the  jury.^^ 

In  another  case  where  the  plaintiff's  evidence  went  to  show  that 
his  intestate,  a  boy  eleven  years  old,  started  to  run  across  the 
street,  without  looking  in  either  direction;  that  he  was  struck 
and  fatally  injured  by  an  automobile,  running  at  an  excessive 
speed,  on  the  wrong  side  of  the  road,  and  that  no  signal  had  been 
sounded  since  it  passed  a  point  four  hundred  feet  away,  it  was 
held  that  the  jury  were  entitled  to  determine  whether  the  boy  ex- 
ercised such  care  as  could  be  reasonably  expected  of  one  of  his 
age,  judgment  and  experience.^^ 

But  it  has  been  held  improper  to  instruct  the  jury,  in  an  action 
for  an  injury  to  a  boy  seven  years  of  age,  that  it  is  a  question  for 
them  to  settle  "  whether  or  not,  having  seen  the  boy  as  they  say 
they  did  seventy-five  feet  away,  it  was  not  their  duty  to  decrease 
the  speed  of  the  machine  so  as  to  have  it  under  such  reasonable 
control  as  would  enable  them  to  stop,  if  necessary,  in  order  not  to 
run  against  the  boy,  even  if  the  boy  was  acting  in  the  most  care- 
less way  possible  and  running  in  front  of  the  machine.^* 

As  to  this  charge  it  was  said :  "  This  instruction  eliminated  all 
question  of  contributory  negligence  on  the  part  of  the  plaintiff, 
and  in  effect  charged  the  jury,  that  the  machine  must  be  under 
such  control  that  the  defendant  could  immediately  stop  it  if  the 
plaintiff,  by  the  most  careless  act  possible,  heedlessly  came  in  con- 
ic. Gross  V.  Foster,  134  App.  Div.  12.  Lynch  v.  Shearer,  83  Conn.  73, 
(N.  Y.)  243,  118  N.  T.  Supp.  889.           75  Atl.  88. 

11.  Thies  V.  Thomas,  77  N.  T.  13.  Verdon  v.  Crescent  Automobile 
Supp.  276.  Co.,  80  N.  J.  L.  199,  76  Atl.  346. 
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tact  with  the  machine.  Under  the  charge,  if  the  driver  saw  the 
boy  standing  motionless  in  the  road,  and  not  within  the  line  of  the 
course  he  was  following  looking  directly  at  him  as  he  approached, 
he  would  be  liable  for  the  injuries  caused  by  striking  plaintiff, 
even  if  he  suddenly  and  in  the  most  careless  manner  ran  in  front 
of  the  machine  as  it  came  near  him.  The  instruction  amounted  to 
a  direction  of  a  verdict  for  the  plaintiff,  because  the  evidence  was 
conclusive  that  the  defendant  did  not  have  such  control  of  the 
machine  as  to  stop  it  and  prevent  a  collision,  if  the  boy  was  acting 
in  the  most  careless  manner  possible."  ^* 

Sec.  82.  Injury  resulting  from  fright. 

In  an  ordinary  case  of  injury  through  the  reckless  driving  of 
an  automobile  on  the  highway,  the  rules  of  liability  are  well  set- 
tled and  comparatively  simple.  Let  us  suppose,  however,  a  case 
of  a  persqn  who  is  walking  on  the  street  or  highway  and  a  motor 
car  is  so  recklessly  driven  that  he,  through  no  fault  of  his  own, 
suffers,  from  fright,  a  severe  nervous  shock  which  seriously  in- 
jures him,  the  injury  being  due  solely  to  the  fright  thus  caused, 
not  to  any  immediate  physical  injury  from  the  car.  Has  he  any 
ground  for  recovery?  Very  high  American  authority,  followed 
in  several  States,  is  against  recovery  upon  these  facts.^^ 

But  from  the  proposition  that  recovery  could  not  be  had  for 
fright  alone  it  has  been  reasoned  that  no  recovery  can  be  had 
for  injuries  resulting  therefrom.  "  That  the  result  may  be  ner- 
vous disease,  blindness,  insanity,  or  even  a  miscarriage,  in  no  way 
changes  the  principle.  These  results  merely  show  the  degree  of 
fright  or  the  extent  of  the  damages.  The  right  of  action  must 
still  depend  upon  the  question  whether  recovery  may  be  had  for 
fright.  If  it  can,  then  an  action  may  be  maintained,  however 
slight  the  injury.  If  not,  then  there  can  be  no  recovery,  no  matter 
how  grave  or  serious  the  consequences."  ^* 

14.  Per  Bergen,  J.  16.  Mitchell  v.  Eoehester  Ey.  Co., 

15.  Mitchell  v.  Eoehester  Ey.  Co.,      151   N.  Y.   107,  109,  110,  45  N.  E. 
151  N.  T.  107,  45  N.  E.  354,  34  L.  E.      354,  34  L.  E.  A.  781. 

A.  781. 
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This  reasoning  has  been  criticized  and  seems  to  have  been  over- 
thrown in  a  well-known  English  case.^'^ 

This  conclusion  was  reached  by  starting  with  the  sound  propo- 
sition that  damages  are  not  recoverable  for  mere  fright.  "  Fear," 
says  Sir  Frederick  Pollock,  "  taken  alone  falls  short  of  being 
actual  damage,  not  because  it  is  remote  or  pnlikely  consequence, 
but  because  it  can  be  proved  and  measured  only  by  physical 
effect."  i» 

In  that  case  the  court  said :  "  No  doubt  damage  is  an  essential 
element  jn  a  right  of  action  for  negligence.  I  cannot  successfully 
sue  him  who  has  failed  in' his  duty  of  using  reasonable  skill  and 
care  towards  me  unless  I  can  prove  some  material  and  measurable 
damage.  If  his  negligence  has  caused  me  neither  injury  to  prop- 
erty nor  physical  mischief,  but  only  an  unpleasant  emotion  of 
more  or  less  transient  duration,  an  essential  constituent  of  a  right 
of  action  for  negligence  is  lacking.  ...  It  may,  I  conceive,  be 
truly  said  that,  viewed  in  relation  to  an  action  for  negligence, 
direct  bodily  impact  is,  without  resulting  damage,  as  insufficient 
a  ground  of  legal  claim  as  the  infliction  of  fright.  That  fright 
—  where  physical  injury  is  directly  produced  by  it  —  cannot  be 
a  ground  of  action  merely  because  of  the  absence  of  any  accom- 
panying impact  appears  to  me  to  be  a  contention  both  unreason- 
able and  contrary  to  the  weight  of  authority.  .  .  .  If,  as  must  be 
assumed  here,  the  fear  is  proved  to  have  naturally  and  directly 
produced  physical  effects,  so  that  the  ill  results  of  the  negligence 
which  caused  the  fear  are  as  measurable  in  damages  as  the  same 
results  would  be  if  they  arose  from  an  actual  impact,  why  should 
not  an  action  for  those  damages  lie  just  as  well  as  it  lies  where 
there  has  been  an  actual  impact?  ^® 

17.  Dulien  v.  White,  2  K.  B.  669.  and  a  pair-^horse  van  was  driven  into 

18.  Pollock,  The  Law  of  Torts,  p.  the  public  house  and  she  sustained  a 
51.  severe  nervous  shock  and  gave  pre- 

19.  Dulien  v.  White,  2  K.  B.  669,  mature  birth  to  the  child  she  had 
673,  675,  where  a  woman  who  was  been  carrying  and  the  child  born 
pregnant  was  sitting  behind  the  bar  was,  in  consequence,  an  idiot. 

of  the  public  house  of  her  husband 
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In  a  case  in  Wisconsin  in  which  it  was  alleged  that  the  defend- 
ant negligently  ran  into  a  carriage  which  had  stopped  at  the  side 
of  the  road  to  allow  defendant  to  pass  in  his  automobile  and  that 
the  plaintiff  received  "  a  severe  fright  and  shock ;  that  due  to 
such  fright  and  shock,  as  aforesaid  caused  by  the  negligence  of 
the  defendant,  the  said  plaintiff  suffered  injury  to  her  body;  that 
at  the  time  she  was  pregnant,  and  as  a  result  of  said  fright  and 
shock  there  resulted  a  miscarriage,"  causing  severe  pain  and  suf- 
fering and  resulting  in  permanent  injury  to  her  health,  it  was 
decided  that  when  physical  injury  directly  flows  from  extreme 
fright  or  shock,  caused  by  the  ordinary  negligence  of  one  who 
owes  the  duty  of  care  to  the  injured  person,  such  fright  or  shock 
is  a  link  in  the  chain  of  proximate  causation  as  efficient  as  physi- 
cal impact  from  which  like  results  flow.^" 

In  connection  with  the  compelling  reasoning  of  the  English 
court,  we  should  remind  ourselves  that  it  is  settled  law,  as  we 
have  already  seen,  that  if  a  horse  be  frightened  by  the  negligent 
operation  of  an  automobile  upon  the  highway,  and  physical  injury 
result  directly  from  the  fright  of  the  horse,  a  good  cause  of  action 
lies.  If  an  action  lies  for  damages  resulting  from  the  fear  of  an 
unreasonable  animal,  an  animal  without  a  grain  of  sense  when  its 
fear  is  aroused,  on  what  principle  can  we  say  that  damages  can- 
not result  from  the  fear  of  an  individual?  Of  course,  not  every 
shock  which  produces  physical  injury  gives  cause  of  action  to  the 
sufferer.  The  nervous  shock  must  be  one  which  arises  from  a 
reasonable  fear  of  immediate  personal  injury  to  oneself. ^^ 

Sec.  83.  Roadworthiness  of  vehicle,  tackle,  or  gearing. 

It  is  the  duty  of  a  motorist  to  have  "  good  tackle  "  and  gearing, 
and  to  have  his  car  in  good  condition  for  the  road,  that  he  may 

20.  Pankopf  v.  Hinkley,  141  Wis.  I  conceive,  no  legal  duty  not  to 
146,  123  N.  W.  625,  24  L.  E.  A.  (N.  shock  B.'a  nerves  hy  the  exhibition 
8.)   1159.  of  negligence  towards  C,  or  towards 

21.  Dulien  v.  White,  2  K.  B.  669,  the  property  of  B.  or  C." 
675,  where  the  court  said :    "  A.  has, 


152  The  Law  of  Automobiles. 

thus  avoid,  as  much  as  possible,  the  chance  of  causing  injury  to 
others.  ^^ 

The  mere  fact  that  some  of  the  gearing  gave  way,  or  that  some 
part  of  the  vehicle  broke  down,  and  injury  resulted,  would  not  be 
negligence  per  se.^^ 

"If  damages  are  inflicted  by  reason  of  the  breaking  of  the  car- 
riage or  tackle  of  the  traveler  on  the  highway  the  traveler  or 
owner  of  the  tackle  is  liable  only  on  the  principle  of  want  of  ordi- 
nary care."  ^* 

The  fact  that  gearing  or  tackle  acted  wrongly  on  a  previous 
occasion  is  evidence  of  negligence  on  the  part  of  the  owner,  and 
may  be  sufficient  to  render  him  liable  for  damages  caused  there- 
by.2« 

Sec.  84.  Street  crossings,  crossroads  —  degree  of  care  required 
—  generally. 

At  the  crossing  of  two  highways  travelers  on  both  roads  or 
streets  have  equal  rights,  and  each  traveler  is  bound  to  exercise 
ordinary  care  to  avoid  injury  to  others.^* 

22.  Welch  V.  Lawrence,  2  Chitty  New  York.  —  Towner  v.  Brooklyn 
262;  Johnson  v.  Small,  5  B.  Mon.  Heights  E.  Co.,  44  App.  Div.  628,  60 
(Ky.)    25;  Smith  v.   Smith,   2  Pick.      N.  T.  Supp.  289. 

(Mass.)   621;  Murdoek  v.  Warwick,         It  is  said  in  a  case  in  Delaware 

4  Gray  (Mass.)   178.  that  greater  caution  on  the  part  of 

23.  Doyle  v.  Wragg,  1  F.  &  F.  7;  one  operating  an  automobile  is  re- 
The  European,  10  L.  E.  Prob.  Div.  99.  quired  at  street  crossings  and  in  the 

24.  1  Thompson  Negligence,  p.  81.  more  thronged  streets  of  a  city  than 
See  also  Elliott,  Eoads  and  Streets.  in  the  less  obstructed  streets  in  the 

25.  The  European,  10  L.  E.  Prob.  open  or  suburban  parts  and  that 
Div.  99.  there   is    a   like   duty   of   exercising 

26.  CaUforfda. —  Bidwell  v.  Los  reasonable  care  on  the  part  of  a  per- 
Angeles  &  S.  D.  Ey.  Co.,  148  Pac.  son  traveling  on  foot.  Cecchi  v. 
197.  Lindsay,  1  Boyce  Del.,  75  Atl.  376, 

Indiana. —  Elgin     Dairy     Co.  v.      per  Hastings,  J.    Judgment  reversed 

Sheppard,    (Ind.    App.),   103   N.  E.      Lindsay  v.  Cecchi,    (Del.),  80  Atl. 

433.  523. 

Lomaiana. —  Shields   v.   Fairchild,  A  charge  to  the  jury  that  the  op- 

130  La.  648,  58  So.  497.  eration  of  an  automobile  requires  the 

New  Hampshire.  —  Gilbert  v.      use  of  ordinary  care,  that  it  includes 

Burque,  72  N.  H.  521,  57  Atl.  97.  the   duty  of  having  the  car  under 
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A  person  upon  a  crosswalk  of  a  street,  likewise,  has  an  equal 
right  with  the  driver  of  an  automobile,^''  and  the  latter  is  required 
to  exercise  a  proper  degree  of  care  to  avoid  injury  to  persons  at 
such  places.^® 

Sec.  84a.  Street  crossings,  crossroads  —  degree  of  care  required 
—  what  is  proper  degree  of  care. 

What  is  a  proper  degree  of  care  may  vary  according  to  the 
circumstances  of  the  particular  case.  What  would  not  be  an  ex- 
cessive or  even  a  moderate  rate  of  speed,  under  some  conditions 
would  be  considered  as  reckless  under  others.  If  the  street  in- 
tersection is  one  which  is  much  frequented  both  by  vehicles  and 
pedestrians  a  much  greater  degree  of  vigilance  would  be  required 
than  at  one  over  which  there  is  but  little  traffic.  The  degree  of 
care  which  the  driver  must  exercise  is  one  which  a  reasonably 
prudent  man  would  exercise  under  the  same  circumstances.^® 

In  using  the  streets  and  highways  an  automobilist  does  so 
with  knowledge  that  at  street  intersections  other  vehicles  may 

control  when  approaching  street  in-  should,  it   is  held  in  Canada,  wait 

tersections,     and     that      defendant,  and  give  way  thereto.     Monrufel  «. 

driving  an  automobile,  must  use  such  B.  C.  Electric  Co.,  9  Dom.  Law  Rep. 

care  as  an   ordinarily  prudent  man  569. 

would   have   used,  with   further   in-  27.  Miller   v.   New   York   Taxicab 

structions    concerning    the    duty    of  Co.,  120  N.  Y.  Supp.  899. 

exercising  due  care  on  the  part  of  28.  Shields   v.   Fairchild,   130   La. 

both  plaintiff  and  defendant,  held  to  648,  58  So.  497. 

sufficiently  define  the  issues  of  neg-  See    Johnson    v.    Quinn,    (Minn.), 

ligenee.      Ketehum     v.    Fillingham,  153  N.  W.  267;  Clark -p.  General  Elee- 

162  Mich.  704,  127  N.  W.  702.  •    trie  Co.,  177  Mo.  App.  623,  160  S.  W. 

See   also  as  to  having  ear  under  576. 

control  at  street  crossings,  Smith  v.  29.  See    Grier    v.    Samuel,     (Del. 

Coon,  (Neb.),  132  N.  W.  535.  Super.),  86  Atl.   209,   as  to  greater 

Judgment  for  plaintiff  in  an   ae-  degree    of    care    being    required    at 

tion  for  collision  at  intersection  of  street  intersections, 

highways,  between  automobiles,  held  A   greater   degree   of   care   is   re- 

not    to    be    sustained    by    evidence,  quired  of  one  driving  an  automobile 

Bayles  v.  Plumb,  141  App.  Div.   (N.  than  of  one  in  a  vehicle  of  a  less 

Y.)  786,  126  N.  Y.  Supp.  425.  dangerous     character.       Deputy     v. 

One  approaching  a  main  artery  of  Kimmell,  73  W.  Va.  595,  80  8.  B.  919. 
traffic  from  an  intersecting  street, 
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approach  to  cross  or  turn  into  the  one  over  which  he  is  traveling, 
or  that  at  such  points  crosswalks  are  ordinarily  provided  for 
the  use  of  pedestrians.  He  should,  therefore,  operate  his  car  with 
that  degree  of  care  which  is  consistent  with  the  conditions  thus 
existing,  the  rate  of  speed  and  his  control  over  the  car  varying 
according  to  traffic  at  the  particular  place.  Under  all  circum- 
stances he  should,  at  such  points,  keep  a  careful  watch  ahead  so 
as  to  avoid  injury  to  pedestrians  using  the  crosswalk  or  to  per- 
sons in  vehicles  approaching  on  intersecting  streets,  the  highway 
over  which  he  is  passing.^** 

Where  there  is  evidence  that  the  defendant's  automobile,  which 
struck  the  plaintiff  at  a  street  crossing,  approached  such  crossing 
without  giving  warning  and  was  going  fast  at  the  time,  it  is 
held  that  the  jury  may  find  that  the  defendant  was  negligent.*^ 

Sec.  84b.  Street  crossings,  crossroads  —  degree  of  care  required 
—  weather  conditions  as  affecting. 

The  weather  conditions  also  are  a  factor  to  be  considered  as 
bearing  upon  the  question  of  the  negligence  of  the  driver  of  an 
automobile.  Thus  in  the  case  of  a  blinding  snow  storm  it  may 
be  difficult  for  either  the  driver  or  a  pedestrian  to  see,  less  so 
for  the  former  where  he  is  protected  by  a  shield.  Under  such 
circumstances  more  caution  should  be  exercised  by  him  in  the 
management  of  the  car  and  consideration  must  be  given  to  the 
less  favorable  conditions  under  which  the  pedestrian  may  be  pro- 
ceeding. A  similar  situation  may  exist  in  the  case  of  a  heavy  rain 
storm. '^ 

Also  in  the  case  of  ice  or  snow  upon  the  crosswalks  which 
make  it  more  difficult  for  a  person  to  walk  and  of  necessity  com- 
pel him  to  proceed  at  a  slower  pace,  the  operator  of  a  car  should 
exercise  a  degree  of  care  which  is  consistent  with  the  conditions 
presented. 

30.  Eowe    V.   Hammond,    172   Mo.  31.  Gross  v.  Foster,  134  App.  Div. 

App.  203,  157  8.  W.  880.  (N.  Y.)   243,  118  N.  T.  Supp.  889. 

A  reasonable,  not  absolute  control  32.  Harting  v.  Knapwurst,  178  HI. 

is    required.      Baldwin's    Adm'r    v.  App.  409. 
Haggard,  (Ky.),  172  S.  W.  674. 
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Sec.  84c.  Street  crossings,  crossroads  —  degree  of  care  required 

—  obstruction  to  view. 

Where  there  is  an  obstruction  to  an  automobilist's  view  of  a 
street  crossing,  he  must  exercise  a  degree  of  care  such  as  a  rea- 
sonably prudent  man  would  exercise  under  the  same  circum- 
stances, to  avoid  injury  to  pedestrians  or  other  vehicles  at  such 
point.  *^ 

Sec.  84d.  Street  crossings,  crossroads  —  degree  of  care  required 

—  approaching  vehicles. 

In  the  case  of  vehicles  which  are  approaching  street  intersec- 
tions at  different  angles  neither  is  justified  in  assuming  that  the 
other  will  decrease  the  speed  at  which  he  is  traveling  so  that  he 
may  pass.  If  such  an  assumption  were  acted  upon  collisions 
would  be  frequent.  In  such  cases  it  would  seem  that  if  there  is 
an  apparent  danger  in  so  proceeding  the  one  first  discovering  it 
would  be  under  the  obligation  of  slowing  up  so  as  to  avoid  injury 
or  that  if  both  discover  it  at  the  same  moment  each  should  ex- 
ercise the  care  of  a  reasonably  prudent  man  to  avert  any  injury.^* 

Where,  however,  a  vehicle  reaches  a  point  of  intersection,  ahead 
of  others,  the  one  first  arriving  is  generally  regarded  as  having 
a  right  of  way.*^ 

If,  in  such  a  case,  while  the  driver  of  the  vehicle,  in  the  exer- 
cise of  his  right,  is  proceeding  across,  and  a  later  arriving  ve- 
hicle continues,  neglectful  of  the  other's  rights,  and  a  collision 
ensues,  the  collision  may  properly  be  attributed  to  the  negligence 
of  the  later  arrival.*^ 

Again,  where  at  an  intersection  of  streets  crossing  each  other 
at  right  angles  a  passenger  on  a  street  car  was  injured  by  a  col- 

33.  Deputy  v.  Kimmell,  73  W.  Va.  recover  in  Mississippi,  though  guilty 
595,  80  S.  E.  919.  of  contributory   negligence.     Pasca- 

34.  See  Elgin  Dairy  Co.  v.  Shep-  goula  St.  By.  &  Power  Co.  v.  Mc- 
hard,    (Ind.   App.),   103   N.   B.   433;  Eachern,  (Miss.),  69  So.  185. 
Pascagoula  St.  Ey.  &  Power  Co.  v.  35.  Eupp  v.  Keebles,  175  111.  App. 
McEachern,  (Miss.),  69  So.  185.  619. 

Under  conciurent  negligence  act  it         36.  Eupp  v.  Keebles,  175  HI.  App. 
has  been  held  that  a  plaintiff  may      619. 
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lision  between  the  car  and  an  automobile  and  it  appeared  that  the 
motorman  saw  the  automobile,  which  had  its  lamps  lit  and  brightly 
shining,  at  a  distance  of  only  eighty  to  a  hundred  feet  from  him 
when  it  was  moving  at  from  eighteen  to  twenty  miles  an  hour  and 
that  the  chauffeur,  not  seeing  the  car  until  within  about  twelve 
feet  of  it,  attempted  to  turn  suddenly  to  the  right  and  avoid  a 
collision,  but  in  the  effort  to  do  so  his  machine  skidded  and  struck 
the  car  on  the  side,  it  was  held  that  the  motorman  was  not  negli- 
gent, but  that  the  chauffeur  was  guilty  of  gross  carelessness.  The 
court  declared  that  the  motorman  might  reasonably  act  on  the 
presumption  that  any  competent  chauffeur  in  charge  of  an  auto- 
mobile would  either  stop  his  machine  as  it  approached  the  car  or 
turn  the  corner  and  pass  along  by  the  side  of  the  car  in  the  direc- 
tion it  was  moving  or  otherwise  avoid  plunging  into  it.*'' 

Where  by  ordinance  it  is  made  unlawful  for  the  driver  of  an 
automobile  to  pass  over  a  crossing  at  a  greater  speed  than  four 
miles  an  hour  a  bicyclist  or  person  in  another  vehicle  is  entitled 
to  the  protection  afforded  thereby.** 

Sec.  84e.  Street  crossings,  crossroads  —  degree  of  care  required 
of  pedestrians. 

A  pedestrian,  on  the  other  hand,  must  exercise  reasonable  care 
to  avoid  injury.  The  mere  fact  that  he  is  crossing  the  street  at 
a  point  provided  for  the  use  of  persons  on  foot  does  not  relieve 
him  from  this  duty.  He  is  bound  to  know  that  vehicles  may  be 
approaching  from  different  directions,  and,  while  his  right  upon 
a  crosswalk  may  be  equal  with  that  of  the  driver  of  an  automo- 
bile, yet  he  must  not  exercise  it  recklessly  but  with  a  degree  of 
care  commensurate  with  the  dangers  existing. 

So,  while  a  person  is  not  required  to  anticipate  that  the  driver 
of  an  automobile  will  violate  the  speed  laws  or  that  he  will  pro- 
ceed at  a  rate  which  is  dangerous  to  other  users  of  the  street,  yet 

37.  Minneapolis    St.    Ey.    Co.    v.         38.  Ludwigs  v.  Dumas,  72  Wash. 
Odegaard,  182  Fed.  56,  104  C.  C.  A.      68,  129  Pac.  903. 
496. 
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if  he  has  knowledge  that  such  is  the  case  at  the  time  he  desires  to 
cross  a  public  thoroughfare  he  must  act  as  a  reasonably  prudent 
man  would  under  the  same  circumstances.^® 

If  a  person  injured  in  crossing  a  street  failed  to  exercise  ordi- 
nary care  and  prudence  for  his  own  safety,  it  is  nevertheless 
proper  to  leave  to  the  jury  the  question  whether,  if  the  driver  of 
the  vehicle  by  which  he  has  been  injured  had  been  watchful,  he 
could  have  discovered  the  peril  to  which  plaintiff  was  exposed  in 
time  to  have  avoided  injury.*" 

Where  by  ordinance  it  is  made  unlawful  for  the  driver  of  an 
automobile  to  pass  over  a  crossing  at  a  greater  speed  than  four 
miles  an  hour  a  pedestrian  upon  a  crossing  is  entitled  to  the 
protection  afforded  thereby.*^ 

Sec.  85.  Vehicles  standing  on  the  highway. 

Under  many  circumstances  the  owners  of  vehicles  have  the 
right  to  let  them  stand  on  the  highway  for  a  reasonable  time  and 
in  such  a  place  as  will  not  unduly  interfere  with  travel  on  the 
road.  When,  therefore,  a  motor  car  is  lawfully  standing  on  the 
side  of  the  street  and  there  is  ample  room  to  pass  without  collid- 
ing with  it,  it  is  negligent  to  drive  into  it.*^ 

And  where  one  driving  in  a  wagon  on  a  dark  night,  in  the 
middle  of  a  highway  having  a  traveled  track  eighteen  feet  wide 
with  a  ditch  on  each  side,  turned  to  the  right  as  soon  as  he  saw  the 
lights  of  an  approaching  automobile  and  stopped,  leaving  plenty 
of  room  for  it  to  pass  without  danger,  and  about  a  minute  after 
he  saw  the  lights  his  wagon  was  struck  by  the  automobile,  it  was 

39.  Bump  v.  Woods,  50  Ind.  App.  and   unlawfully    obstructs    a   public 
347,  98  N.  E.  369.  highway  it  is  guilty  of  a  public  nui- 

40.  Duter  v.  Sbaren,  81  Mo.  App.  sance,  but  no  action  to  abate  it  ei- 
612.  ists  in  favor  of  a  private  suitor  in 

41.  Ludwig  V.  Dumaa,  72  Wash.  68,  the  absence  of  some  showing  of  in- 
129  Pae.  903.  jury    or    damage    peculiar    to    him. 

42.  Odom  V.  Schmidt,  52  La.  Ann.  Hefferou  v.  New  York  Taxicab  Co., 
219,  28  So.  350.  146  N.  Y.  App.  Div.  311,  130  N.  T. 

Standing  taslcab   as  nuisance.  —      Supp.  710. 
If  a  taxicab  company  unreasonably 
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decided  that  he  was  not  necessarily  guilty  of  contributory  negli- 
gence even  if  his  wagon,  when  struck,  was  slightly  over  the  cen- 
ter line  of  the  highway,  but  that  the  question  was  one  for  the 
jury.*^ 

But  in  a  case  where  plaintiff's  automobile,  lawfully  standing  at 
rest  on  the  side  of  a  street,  was  struck  by  a  truck  belonging  to  one 
of  the  defendants,  which,  while  being  driven  slowly  and  carefully, 
was  struck  by  a  street  railway  car  and  as  a  result  of  the  collision 
the  automobile  was  damaged,  it  was  decided  in  a  case  in  New 
York  that  the  plaintiff,  in  an  action  to  recover  for  such  damage, 
has  the  burden  of  showing  by  a  fair  preponderance  of  evidence 
that  the  accident  was  due  to  the  negligence  of  the  owner  of  the 
truck.  And  it  was  also  declared  that  in  such  a  case  the  rule  of 
res  ipsa  loquitur  was  not  applicable,  but  that  assuming  that  it  was, 
it  would  not  operate  to  shift  the  burden  of  proof  upon  the  truck 
owner  to  show  that  the  proximate  cause  of  the  accident  was  the 
negligence  of  the  defendant's  operating  the  railway,  as  the  owner 
of  the  truck  was  only  bound  to  overcome  any  presumption  of 
negligence  on  its  part  which,  in  the  absence  of  explanation,  might 
be  inferred  from  the  happening  of  the  accident.** 

In  all  cases  of  a  person  leaving  an  automobile  unattended  it  is 
his  duty  to  exercise  such  care  as  a  reasonably  prudent  man  would 
under  the  same  circumstances,**  and  whether  he  was  negligent  is 
a  question  for  the  jury.*® 

So  the  owner  of  an  automobile  may  be  guilty  of  negligence  in 
leaving  it,  with  no  lights  upon  it,  unattended  in  a  city  street.*'^ 

And  where  an  automobile  is  left  by  the  son  of  the  owner  in 
the  place  and  position  in  a  street  in  which  the  father  was  accus- 


43.  Anderson  v.  Sparks,  142  Wis.  46.  American  Express  Co.  v.  Terry, 
398,  125  N.  W.  925.  (Md.),  94  Atl.  1026. 

44.  O'Donohoe  v.  Duparquet,  Huot  See  also  Harris  v.  Burns,  133  N.  T. 
&  Moueuse  Co.,  67  Mise.  E.  (N.  Y.)  Suppl.  418. 

435,  123  N.  T.  Supp.  193.  47.  Jaquith  v.  Worden,  73  Wash. 

45.  American  Express  Co.  v.  Terry,  349,  132  Pao.  33,  48  L.  E.  A.  (N.  8.) 
(Md.),  94  Atl.  1026.  827. 
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tomed  to  leave  it,  the  latter  is  held  to  be  liable  for  any  injury  sus- 
tained by  a  third  person  as  a  result  thereof.** 

A  third  person  who  attempts  to  catch  a  runaway  motor  vehicle 
for  the  purpose  of  changing  its  course,  where  persons'  lives  are 
endangered,  and  who  is  injured  in  so  doing,  is  not  thereby  guilty 
of  negligence  as  a  matter  of  law  so  as  to  preclude  a  recovery  for 
injuries  thus  sustained.*® 

Sec.  86.  Vehicle  left  standing  —  started  by  act  of  third  person. 

The  leaving  of  a  machine  in  the  street  unattended,  where  proper 
precautions  have  been  taken  by  the  driver  so  that  it  will  not  start 
unless  interfered  with  by  some  third  persons,  is  not  negligence. 
In  such  a  case  it  is  said  that  the  condition  of  the  machine  as  left 
must  be  regarded  as  analogous  to  that  of  a  horse  and  wagon 
securely  tied.  So  where  an  electric  auto-truck  was  left  by  the 
chauffeur  for  ten  or  fifteen  minutes,  while  delivering  goods,  with 
the  power  shut  off  and  disconnected  from  the  machine  and  the 
brakes  set,  it  was  held  that  the  owner  was  not  liable  for  damages 
caused  by  the  acts  of  boys  who  started  the  machine  so  that  it  ran 
into  a  store.  ^** 

And  in  another  case  it  is  decided  that  if,  during  the  absence  of 
the  person  in  charge  of  the  car  and  after  he  had  turned  off  the 
power  and  applied  the  brake,  the  car  be  started  by  the  wilful  act 
of  small  boys  and  collide  with  a  wagon,  the  unauthorized  inter- 
ference and  act  of  the  boys  is  the  proximate  cause  of  the  injury 
and  the  owner  of  the  car  is  not  liable.^^ 

When,  however,  the  person  in  charge  of  a  motor  car  leaves  it 

48.  Jaquith  v.  Worden,  73  Wash,  shall  be  provided  with  a  lock,  key, 
349,  132  Pae.  33,  48  L.  E.  A.  (N.  S.)  or  other  device  to  prevent  such  ve- 
827.  hide  being  set  in  motion,  and  no  ve- 

49.  American  Express  Co.  v.  Terry,  hide  shall  be  permitted  to  stand  or 
(Md.),  94  Atl.  1026.  remain  unattended  in  any  shed,  high- 

50.  Vincent  v.  Crandall  &  Godley  way,  park,  or  other  public  place 
Co.,  131  App.  Div.  (N.  Y.)  200,  115  without  first  locking  or  making  fast 
N.  T.  Supp.  600.  the  vehicle.'' 

By  6  Edw.  VII.,  eh.  46,  §  14,  it  was  51.  Herman   v.   Sehultz,   84  N.   Y. 

provided  that  "  every  motor  vehicle      Supp.  292. 


160  The  Law  of  Automobiles. 

upon  the  street  it  is  his  duty  to  take  all  reasonable  care  that,  no 
injury  will  result  during  the  time  the  machine  is  there,  especially 
if  the  car  be  left  standing  alone  with  no  person  in  charge  of  it. 
It  is  not  his  duty,  however,  before  leaving  the  car  to  chain  it  to  a 
post  or  in  some  manner  to  fasten  it  so  that  it  would  be  impossible 
for  it  to  be  started  by  a  third  person.^^ 

Sec.  87.  Liability  of  owners  for  acts  of  person  operating  car. 

Undoubtedly  the  owner  of  a  motor  car  is  liable  for  the  acts  of 
his  servant  who  is  managing  it  while  acting  as  an  employee  and 
within  the  scope  of  his  employment.  The  owner  is  not,  however, 
liable  where  the  proximate  cause  of  the  injury  was  not  the  acts 
of  his  servant,  but  the  intermeddling  of  a  third  person.^' 

Using  car  without  owner's  consent.  An  owner  or  a  dealer  in 
automobiles  cannot  be  held  liable  for  the  act  of  his  son  who  was 
also  an  employee,  but  not  acting  as  such  at  the  time,  and  who  was 
using  his  father's  car  without  the  latter's  consent  or  knowledge.®* 

Where  one  who  is  a  licensee  is  operating  a  car  the  owner  is 
held  not  to  be  liable  for  his  negligence.®^ 

A  different  situation  would,  however,  exist  where  it  appears 
that  a  father  has  entrusted  a  mere  child  with  the  management  of 
his  car  and  that  while  under  the  latter's  control,  an  accident  has 
been  caused  as  a  result  of  his  inability  to  handle  it  properly.  In 
such  a  case  it  is  the  negligence  of  the  father  in  permitting  an  in- 
strument of  such  a  character  to  be  operated  by  the  child  which 
constitutes  the  negligent  act  and  is  regarded  as  the  proximate 
cause  of  the  injury.®® 

52.  Berman  v.  Sohultz,   84  N.  T.  55.  Loehr  v.  Abell,  174  Mich.  590, 
Supp.  292.                                                    140  N.  W.  926,  so  holding  where  the 

See  Keber  v.  Central  Brewing  Co.  son  of  the  owner  in  operating  the 
of  New  York,  150  N.  T.  Suppl.  986.      car  negligently  caused  the  death  of 

53.  Berman  v.  Schultz,  84  N.  T.      a  pedestrian. 

Supp.  292.  See  also  Linville  v.  Nissen,  162  N. 

See    in    this    connection    chapters  C.  95,  77  S.  E.  1096;  Eex  v.  Jacques, 

XIX.  and  XX.,  herein.  10  Dom.  Law  Rep.  763,  (car  loaned 

54.  Erick  v.  Heis,    (Ala.),  69  So.  to  brother  for  his  own  purposes). 
530;  Reynolds  V.  Buck,  127  Iowa  601,  56.  Linville  v.  Nissen,  162  N.  0. 
103  N.  W.  946.  95,  77  8.  E.  1096. 
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Of  course,  if  a  son  is  shown  to  be  acting  as  his  parent's  agent 
at  the  time  of  an  accident,  the  latter  will  also  be  liable.*'^ 

A  husband  whose  wife  is  operating  a  car  of  his  for  her  own 
pleasure  has  been  held  not  to  be  liable  in  New  York,^^  for  her  neg- 
ligence.®* 

A  presumption  arises  that  a  car  was,  at  the  time  of  an  accident, 
being  operated  for  the  benefit  of  the  owner.®** 

Violation  of  penal  law.  Upon  the  elementary  principle  that 
before  a  person  can  be  legally  convicted  of  a  crime  he  is  entitled 
to  be  informed  of  precisely  the  charge  made  against  him,  a  con- 
viction of  the  violation  of  a  highway  law  cannot  be  affirmed  on 
the  ground  that  defendant  violated  a  section  of  the  Penal  Code.*^ 


57.  Ferris  v.  Sterling,  214  N.  Y. 
249,  108  N.  E.  406 :  See  also  Schultz 
V.  Morrison,  154  N.  T.  Suppl.  257. 

68.  Under  Domestic  Belationa  Law, 
$  57. 

59.  Tanzer  v.  Bead,  160  App.  Div. 
(N.  T.)  584,  145  N.  Y.  Suppl.  708. 

60.  Sehreiber  v.  Matlaek,  154  N. 
Y.  Suppl.  109. 

61.  People  V.  ElUs,  88  App.  Div. 
(N.  Y.)  471,  472,  85  N.  Y.  Supp.  120. 
The  following  were  the  provisions  of 
the  highway  law  in  question :  "  Sec- 
tions 163  and  169o  of  the  Highway 
Law  (Laws  of  1890,  ch.  568),  as 
amended  by  chapter  625  of  the  Laws 
of  1903,  provided  as  follows: 

"  Sec.  163.  ...  No  ordinance, 
rule,  or  regulation  adopted  by  the 
authorities  of  any  city  in  pursuance 
of  this  section  or  of  any  other  law 
shall  require  an  automobile  or  motor 
vehicle  to  travel  at  a  slower  rate 
than  eight  miles  per  hour  within  the 
closely  built  up  portions  of  such 
city,  nor  at  a  slower  rate  of  speed 
than  fifteen  miles  per  hour  where 
the  houses  in  such  city  upon  any 
highway  are  more  than  one  hundred 
feet  apart.  .  .  . 
11 


"  See.  169a.  .  .  .  Any  person 
who  shall  violate  any  of  the  pro- 
visions of  this  statute,  or  of  any 
speed  ordinance  adopted  pursuant 
hereto,  upon  conviction  thereof, 
shall,  in  addition  to  the  penalties 
provided  in  section  one  hundred  and 
sixty-nine  6,  be  further  punished  for 
a  first  ofCense  by  a  suspension  of  his 
right  to  run  an  automobile  for  a 
period  of  not  less  than  two  weeks." 

It  was  held  that  such  sections  of 
the  Highway  Law  did  not  purport  to 
fix  a  rate  of  speed  or  make  it  a 
crime  to  exceed  any  particular  rate, 
but  that  they  simply  operated  to  pre- 
vent the  authorities  of  a  city  from 
fixing  a  lower"  rate  of  speed  for  auto- 
mobiles than  eight  miles  an  hour,  and 
that  an  information  which  stated 
that  defendant  propelled  an  automo- 
bile through  the  closely  built  portion 
of  the  city  of  New  York  at  a  speed 
of  eighteen  miles  an  hour  which  was 
not  permitted  by  any  ordinance  of 
said  city,  "  wherefore,  deponent 
charges  defendant  with  having  vio- 
lated chapter  625  of  the  Laws  of 
1903,"  did  not  charge  the  commis- 
sion of  a  crime. 
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While  the  State  may,  in  the  exercise  of  its  police  power,  make 
enactments  regulatory  of  the  use  of  automobiles  yet  it  is  not 
a  legitimate  exercise  of  that  power  to  provide  that  the  owner  of 
an  automobile  shall  be  liable  for  any  injury  caused  by  the  negli- 
gence of  any  person  operating  it  except  where  it  has  been  stolen.** 

Under  an  act  of  this  nature  an  owner  would  be  liable  for  an  in- 
jury caused  by  a  person  who  might  be  operating  the  car  without 
in  any  way  having  his  consent  either  express  or  implied,  and 
even  using  the  car  in  violation  of  express  orders  to  the  contrary, 
but  with  no  intention  of  stealing  it.  Such  acts,  which  would  tend 
to  deprive  a  person  of  his  property,  cannot  be  sanctioned  as  a 
proper  exercise  of  the  police  power. 

Sec.  88.  Speed  regulations. 

An  act  regulating  the  speed  of  automobiles  is  not  unconstitu- 
tional as  class  legislation.** 

The  State,  in  the  exercise  of  the  police  power,  may  legislate  in 
regard  to  this  and  provide  other  reasonable  rules  and  regulations 
as  to  the  use  of  such  vehicles,**  and  a  municipality  may  also  pre- 

62.  Daugherty  v.  Thomas,  174  eommisaioners  have  power  to  make 
Mich.  371,  140  N.  W.  615,  45  L.  R.  rules  for  the  use  and  government  of 
A.  (N.  8.)  699,  Ann.  Cas.  1915  A.  the  parkways  under  their  control. 
1163.  Commonwealth  v.  Crowninshield,  187 

63.  Christy  v.  Elliott,  216  111.  31,  Mass.  221,  72  N.  E.  963,  68  L.  B.  A. 
1  L.  E.  A.  (N.  S.)  215,  74  N.  E.  1035,  245. 

3  Ann.   Cas.  487,   108  Am.   St.  Rep.  One  who  is  controlling  the  motive 

196,  construing  Act  of  May  13,  1903.  power  of  an  automobile  may  be  said 

lu  Pennsylvania  a  township  of  the  to  be  driving  it  within  the  meaning 
first  class  has  the  power,  under  the  of  a  rule,  made  by  a  board  of  park 
Act  of  April  18,  1899,  P.  L.  104,  to  commissioners,  that  no  person  shall 
pass  an  ordinance  fixing  the  maxi-  "  ride  or  drive  "  in  a  certain  park- 
mum  speed  of  motor  cars  at  ten  way  at  a  rate  of  speed  exceeding 
miles  an  hour,  and  the  power  is  not  eight  miles  an  hour.  Commonwealth 
suspended  by  Act  of  April  23,  1903,  v.  Crowninshield,  187  Mass.  221,  72 
P.  L.  268,  which  allows  motor  cars  N.  E.  963,  68  L.  R.  A.  245. 
a  maximum  speed  of  twenty  miles  64.  State  v.  Mayo,  106  Me.  62,  75 
an  hour  outside  of  cities  and  bor-  Atl.  295,  26  L.  R.  A.  (N.  S.)  502, 
oughs.  Radnor  Tp.  v.  Bell,  27  Pa.  20  Ann.  Cas.  512;  Schultz  v.  State, 
Super.  Ct.  1.  88  Neb.  613,  130  N.  "W.  972,  34  L. 

In  Massachusetts  the  Boston  park  B.  A.  (N.  S.)  243. 
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scribe  regulations  in  this  respect  when  proper  authority  therefore 
exists.®'' 

So  a  statute  has  been  held  valid  which  limits  the  speed  of  an 
automobile  to  six  miles  an  hour  when  approaching  an  intersection 
of  streets.®* 

And  in  Minnesota  it  has  been  decided  that  a  statute  providing 
that  no  person  shall  operate  a  motor  vehicle  at  a  rate  of  speed 
greater  than  is  reasonable,  or  so  as  to  endanger  property  or  the 
life  or  limb  of  any  person,  provided,  that  in  passing  from  a  side 
street  into  a  main  thoroughfare  where  persons  or  vehicles  are 
not  plainly  discernible,  a  person  operating  such  vehicle  shall  have 
it  under  perfect  control,  and  the  rate  of  speed  shall  not  exceed  a 
mile  in  eight  minutes,  or  on  any  street  or  highway  exceed  twenty- 
five  miles  per  hour,  is  constitutional.®'' 

And  in  Nebraska  it  is  decided  that  the  law  gives  cities  of  the 
second  class  control  of  their  streets  and  that  an  ordinance  regulat- 
ing the  speed  of  motor  vehicles  in  the  streets  will  not  be  held  as 
in  conflict  with  a  statute  on  that  subject  unless  it  appears  that 
the  limitation  of  speed  is  such  as  to  prohibit  the  free  use  of  he 
streets  by  such  vehicles.®^ 

Again,  an  ordinance  which  makes  speed  limitations  for  the  use 

of  its  streets  by  vehicles  but  which  excepts  vehicles  operated  by 

the  police  and  fire  departments,  is  not  by  reason  of  such  exception 

invalid.®^ 

Under  Mich.  Pub.  Acts,  1909.    No.  ute.    Ware  v.  Lamar,  ( Ga.  App. ) ,  85 

318,  prescribing  regulations  for  au-  S.  E.  824. 

tomobiles   on   public   highways,    one  67.  State  v.  Waterman,  112  Minn, 

injured  by  a  violation  thereof,  was  157,  130  N.  W.  972.    Compare  Carter 

not    required    to    first    obtain    judg-  v.  State,  12  Ga.  App.  430,  78  S.  E. 

ment  against  the  driver,  before  su-  205;    Hayes   v.    State,   11    Ga.   App. 

ing  the  owner.    Johnson  v.  Sergeant,  371,  75  8.  E.  523. 

168  Mich.  444,  134  N.  W.  468.  It  is  a  ctuestion  for  the  jury  what 

65.  Adler  v.  Martin,  (Ala.  App.),  is  reasonable  under  such  a  statute. 
59  So.  597;  People  v.  Bell,  148  N.  T.  Eaybourn  v.  Phillips,  160  Mo.  App. 
Suppl.  753.  534,  140  S.  W.  977. 

66.  Hayes  v.  State,  11  Ga.  App.  68.  Christensen  v.  Tate,  87  Neb. 
371,  75  S.  E.  523.  848,  128  N.  W.  622. 

Streets  are  included  in  the  term  69.  Ea;    parte    Snowden,    12    Cal. 

"highways"  as  used  in  such  a  stat-      App.  521,  107  Pac.  724. 
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So  an  ordinance  fixing  a  speed  limit  and  which  by  its  terms  in- 
cludes all  vehicles  is  not  subject  to  the  objection  that  it  discrimi- 
nates and  is  special  legislation  in  that  the  speed  limit  is  fixed  so 
high  that  only  motor  vehicles  can  make  the  speed  necessary  to 
violate  the  ordinance.'" 

The  court  said :  "  We  are  inclined  to  the  view  that  there  is 
enough  difference  between  power-impelled  and  animal-drawn  ve- 
hicles to  justify  their  separate  classification  for  purpose  of  legis- 
lation, but  we  are  not  required  to  pass  upon  this  question,  nor  to 
assume  that  there  is  such  a  difference  that  we  can  say  that  an 
ordinance  including  both  was  intended  to  affect  only  one.  The 
purpose  of  the  ordinance  would  be  accomplished,  the  protection 
of  human  life  and  limbs  as  well  as  property,  by  deterring  every 
vehicle,  whatever  its  kind,  from  passing  through  the  streets  at 
an  excessive  rate  of  speed."  ''^ 

A  statute  providing  that  no  person  shall  drive  an  automobile 
outside  a  city,  town  or  village  at  a  greater  average  rate  of  speed 
than  twenty  miles  an  hour  is  to  be  construed  as  meaning  that  the 
"  average  "  rate  sliall  not  exceed  that  specified  and  not  as  at  any 
particular  time  prohibiting  a  greater  rate.''* 

And  a  statute  which  by  two  sections  limits  the  rate  of  speed  of 
.an  automobile  or  motor  vehicle  to  a  certain  number  of  miles  per 
hour  upon  public  roads,  streets  or  driveways  is  not  void  for  un- 
certainty, because  it  provides  in  another  section  that  "  no  person 
in  charge  of  an  automobile  or  motor  vehicle  on  any  public  road, 
street  or  driveway  shall  drive  the  same  at  any  speed  greater  than 
is  reasonable  and  proper,  having  regard  to  the  traffic  and  use  of 
the  public  road,  street  or  driveway  by  others,  or  so  as  to  endanger 
the  life  and  limb  of  any  person  thereon."  In  construing  such  a 
statute  it  is  said  that  the  latter  section  was  enacted  for  a  wise  pur- 
pose, and,  under  the  general  rule  of  law  that  "  you  must  so  use 
your  own  as  not  to  injure  the  rights  of  others  or  the  public 

70.  Ex    parte    Snowden,    12    Gal.         72.  Neidy  v.  Littlejohn,  146  Iowa 
App.  521,  107  Pae.  724.  355,  125  N.  W.  198. 

71.  Per  the  Court. 
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right,"  it  is  to  be  regarded  as  a  limitation  upon  the  speed  rates 
mentioned  in  the  previous  sections.''^ 

Under  a  statute  forbidding  the  driving  of  a  motor  car  at  any 
speed  greater  than  is  reasonable  and  proper,  having  regard  to  the 
traffic  on  the  highways,  a  finding  that  a  speed  of  eighteen  miles 
an  hour  was  excessive  was  correct,  although  there  was  no  direct 
evidence  that  any  trafific  was  interrupted,  interfered  with,  incom- 
moded, or  affected ;  for  the  phrase  "  having  regard  to  the  traffic 
on  the  highway  "  meant  having  regard  to  the  traffic  on  the  road, 
not  to  the  traffic  in  the  immediate  vicinity  of  the  motor.''* 

In  the  application  of  the  general  rule  that  penal  statutes  cannot 
be  enlarged  by  implication  or  extended  by  inference,  it  has  been 
decided  that  an  ordinance  making  it  a  misdemeanor  to  ride  or 
drive  any  horse,  mule  or  other  beast  beyond  a  certain  rate  of 
speed  or  in  such  a  manner  as  to  endanger  the  safety  of  others,  will 
not  be  construed  as  applying  to  automobiles,  bicycles  and  other 
means  or  vehicles  of  conveyance.'''' 

Where  the  plaintiff  in  an  action  to  recover  for  personal  injuries 
caused  by  an  automobile  does  not  charge  the  defendant  with  ex- 
ceeding the  legal  rate  of  speed,  it  is  decided  that  it  is  error  to 
permit  him  to  show  that  the  defendant  had  been  convicted  of  ex- 
ceeding the  speed  limit  on  other  occasions.''® 

A  motorist  is  held  to  be  justified  in  assuming  that  other  drivers 
of  automobiles  will  obey  a  statute  or  ordinance  prescribing  regu- 
lations of  this  character.'''' 

Sec,  89.  Speed  and  other  regulations  —  violation  of  as  evidence 
of  negligence. 

It  has  been  variously  declared  that  the  violation  of  a  statute  or 

73.  Byrd  v.  State,  59  Tex.  Cr.  513,  cle  "  Prohibiting  Eeokless  Motor- 
129  8.  W.  620.  ingj"    Canadian   L.   Rev.,   February, 

74.  Smith  v.  Boon,  84  L.  T.  593,      1906. 

construmg    The    Light    Locomotives  75.  City  of  Shawnee  v.  Landon,  3 

on  Highways  Order,  art.  4.    See  also  Okla.  Cr.  440,  106  Pae.  662. 
Mayhew    v.    Sutton,    86    L.    T.    18.  76.  See  v.  Wormser,  129  App.  Div. 

Other  cases  under  this  act  are  Bex  (N.  Y.)  596,  113  N.  Y.  Supp.  1093. 
V.  Wells,   91  L.   T.  98;    Throughton  77.  Pilgrim  v.  Brown,  (Iowa),  150 

V.  Manning,  92  L.  T.  855.    See  arti-  N.  W.  1. 
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ordinance  regulating  the  speed  of  automobiles  is  evidence  of  neg- 
ligence ;  ''^  prima  facie  negligence,''®  and  negligence  per  se,^^  the 
latter  being  the  view  generally  adopted  by  the  courts. 

And  a  person  may  rely  upon  such  a  provision  of  law,  though 
h^  had  no  knowledge  of  its  existence  at  the  time  of  the  injury.*^ 

So  in  a  case  in  California  it  is  said  that  it  has  been  repeatedly 
declared  by  the  Supreme  Court  of  that  State,  that  the  failure  to 
perform  a  duty  imposed  by  statute  or  municipal  ordinance  con- 
stitutes negligence.  The  omission,  however,  to  perform  such 
duty  must,  it  is  held,  contribute  directly  to  the  injury,  as  other- 
wise, however  illegal  the  act  or  omission  thereof,  in  the  abstract, 
no  action  for  damages  can  be  maintained  thereon.**  This  view  is 
also  endorsed  in  other  jurisdictions,*^  it  being  likewise  held  that 


78.  Meyer  v.  Creighton,  83  N.  J.  L. 
749,  85  Atl.  344. 

See  Tarbrongh  v.  Carter,  (Ala.), 
60  So.  833;  Campbell  v.  Pugsley,  7 
Dom.  Law  Eep.  177;  Stewart  v. 
Steele,  6  Dom.  Law  Rep.  1;  Beara  v. 
Central  Garage  Co.,  3  Dom.  Law 
Eep.  387. 

79.  Scott  V.  O'Leary,  157  Iowa 
222,  138  2Sr.  W.  512;  Cabanne  v.  St. 
Louis  Car  Co.,  178  Mo.  App.  718, 
161  S.  "W.  597. 

See  Schumacher  v.  Meinrath,  177 
111.  App.  530,  decided  under  statute. 

80.  Colorado. —  Denver  Omnibus  & 
Cab  Co.  V.  Mills,  (Colo.  App.),  122 
Pac.  798. 

Delaware. —  Travers  v.  Hartman, 
92  Atl.  855. 

Oeorffia.  —  O'Dowd  v.  Newnham, 
13  Ga.  App.  220,  80  S.  E.  36. 

InAiana.  —  Fox  v.  Barekmaft,  178 
Ind.  572,  99  N.  E.  989. 

Iowa.  —  Hubbard  v.  Bartholomew, 
163  Iowa  58,  144  N.  W.  13;  See 
O'Neil  V.  Bedfleld,  158  Iowa  246,  139 
N.  "W.  555. 

South  Carolina.  —  Whaley  v.   Os- 


tendorff,  90  S.  C.  281,  73  S.  E.  186. 

Texas. —  Keevil  v.  Ponsford,  (Civ. 
App.),  173  S.  W.  518;  Solon  v. 
Pasche,  (Civ.  App.),  153  S.  W.  672. 

Compare  Beggs  v.  Clayton,  40 
Utah  306,  121  Pac.  7,  38  L.  B.  A. 
(N.  S.)  269,  Ann.  Cas.  1914  D.  989. 

Not  regarded  as  gross  negligence, 
—  Barlow  v.  Foster,  149  Wis.  613, 
136  N.  W.  822. 

81.  Speer  v.  Southwest  Missouri  E. 
Co.,  (Mo.  App.),  177  S.  W.  329. 

82.  Fenn  v.  Clark,  11  Cal.  App.  79, 
104  Pac.  632. 

83.  George  v.  McManus,  (Cal. 
App.),  150  Pae.  73;  Coffin  v.  Laskan, 
(Conn.),  94  Atl.  370;  Grier  v. 
Samuel,  (Del.  Super.),  86  Atl.  209; 
People  V.  Barnes,  182  Mich.  179,  148 
N.  W.  400. 

It  is  a  question  for  the  jury 
whether  such  a  violation  is  negli- 
gence. Stern  v.  International  Ey. 
Co.,  153  N.  Y.  Suppl.  520,  or  is  the 
proximate  cause  of  an  injury.  Taxi- 
cab  &  Touring  Car  Co.  v.  Cabiness, 
9  Ala.  App.  549,  63  So.  774. 
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the  violation  of  a  speed  regulation  by  a  person  injured  will  be  no 
bar  to  his  recovering  unless  it  appear  that  such  violation  was  the 
proximate  cause  of  the  injury.** 

A  similar  situation  exists  where  an  intoxicated  person  is  driv- 
ing an  automobile  in  violation  of  the  law.** 

So  in  New  York,  upon  the  trial  of  a  driver  of  an  automobile 
for  homicide,  in  causing  the  death  of  an  occupant  of  a  vehicle 
by  colliding  with  it,  it  has  been  decided  that  it  is  proper  for  the 
trial  judge  in  his  charge  to  the  jury  to  call  their  attention  to  a 
statute  which  prohibits  a  person  from  operating  a  motor  vehicle 
at  a  greater  speed  than  twenty  miles  an  hour,  there  being  evi- 
dence that  the  automobile  at  the  time  of  the  collision  was  run- 
ning twenty-five  miles  per  hour.  Driving  a  car  at  a  rate  of  speed 
prohibited  by  statute  or  law  is  evidence  of  negligence  and  it  is 
proper  to  so  charge  the  jury.*® 

The  principle  that  persons  lawfully  using  the  highway  are  en- 
titled to  rely  on  warnings  required  by  statute,  as  for  instance 
from  railway  engines,  also  applies  in  the  case  where  warnings 
from  motor  vehicle  are  required  by  statute.*'' 

A  violation  of  such  a  regulation,  being,  as  in  the  cases  of 
statutes  and  ordinances  fixing  speed  limits,  regarded  as  negli- 
gence.** 

84.  Keevil  v.  Ponsford,  (Tex.  Civ.  150  S.  W.  222;  Hillebrant  v.  Manz, 
App.),  173  S.  W.  518.  71  Wash.  250,.  128  Pac.  892. 

85.  Allen  v.  Pearson,  (Conn.),  94  See  O'Neil  v.  Potts,  (Minn.),  153 
Atl.  277.  N.  W.  856,  where  a  driver  does  not 

86.  People  v.  Seaulon,  132  App.  signal,  as  is  customary,  to  automo- 
Div.  (N.  Y.)  528,  117  N.  Y.  Supp.  57.  tilists  in  the  rear  when  he  is  about 

87.  Toronto  General  Trusts  Corpo-  to  stop. 

ration  v.  Dunn,  15  West.  L.  E.  314,  Such  a  statute  should  be  construed 

20  Man.  L.  E.  412.  in  accordance  with  its  terms  and  not 

See    Sullivan    v.    Smith,    123    Md.  given  an  extended  construction  be- 

546,    91    Atl.   456;    Powkes   v.   J.   I.  yond   its   plain   meaning.      Shaw   v. 

Case  Threshing  Mach.  Co.,    (Utah),  Covington,  171  111.  App.  232. 

151    Pac.    53;    Tooker    v.    Perkins,  If  a  person  is  aware  of  the  ap- 

(Wash.),  150  Pac.  1138.  proach  of  a  car  it  is  not  then  re- 

88.  Staten  v.  Monroe,  (Tex.  Civ.),  garded  as  negligence.    Van  Dyke  v. 

Johnson,  82  Wash.  377,  144  Pac.  540. 
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And  in  construing  statutes  relating  to  automobiles  it  is  decided 
that  an  act  regulating  the  speed  of  automobiles  at  highway  inter- 
sections and  curves  and  requiring  the  giving  of  a  warning  by  sig- 
naling with  a  horn,  bell  or  other  device  when  approaching  persons 
in  the  highway  or  a  horse  or  other  draft  animals ;  the  taking  of 
precautions  not  to  frighten  such  animals;  in  case  they  appear 
frightened  to  reduce  the  speed,  and,  if  apparently  necessary  for 
the  safety  of  such  person  or  animal,  to  bring  the  machine  to  a 
stop,  having  due  regard  to  the  safety  of  the  passengers  in  such 
motor  vehicle,  is  declaratory  of  the  common  law  of  negligence, 
adding  to  it  certain  standards  of  care  on  the  part  of  drivers  of  the 
machines  which  per  se  constitute  negligence  and  which,  if  injury 
ensues  to  another  using  the  highway,  is  a  sufificient  basis  for  an 
action  to  recover  damages  for  the  injury.^® 

So  in  an  action  by  the  operator  of  a  motor  cycle  against  the 
driver  of  an  automobile  who  collided  with  him,  a  request  to  charge 
that  plaintiff  is  governed  by  the  motor  vehicle  law  has  been  held 
to  be  sufficiently  covered  by  a  charge  that  he  was  bound  to  observe 
the  same  rules  of  the  road  as  defendant  and  was  prima  facie  guilty 
of  contributory  negligence  if  he  was  operating  his  motor  cycle  at 
a  greater  speed  than  the  laws  of  the  State  or  the  ordinances  of  the 
city  permit.®** 

Where  in  an  action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant  in 
driving  his  motor  car  at  too  rapid  a  speed  and  hitting  the  plaintiff 
as  he  was  crossing  the  street,  the  trial  court  instructed  the  jury 
that  a  failure  to  comply  with  the  requirements  of  the  statute  re- 
specting the  operation  of  such  vehicle  on  the  highway,  from 
which  an  injury  resulted,  gave  to  the  injured  person  a  cause  of 
action  if  his  own  negligence  did  not  materially  contribute  to  the 
injury,  but  omitted  to  say  in  so  many  words,  that  the  burden 
rested  upon  the  plaintiff  to  prove  the  negligence  charged,  as  well 

89.  National  Casket  Co.  v.  Powar,         90.  Scott  v.  Dow,  162  Mich.  636, 
137  Ky.  156,  125  S.  W.  279,  constru-      127  N.  W.  712. 
in,g  Ky.  Stats.  2739g. 
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as  his  own  exercise  of  due  care,  and  no  request  was  made  to 
so  instruct  them,  it  was  held  that  under  these  circumstances  the 
omission  to  charge  more  specifically  respecting  the  burden  of 
proof  as  to  negligence  and  contributory  negligence  was  not  a 
sufficient  ground  for  granting  a  new  trial.®^ 

In  a  case  in  Montreal  it  has  been  decided  that  a  violation  of  a 
local  by-law  cannot  be  charged  as  a  ground  of  negligence,  be- 
cause such  right  of  the  municipality  to  enact  by-laws  regulating 
speed  was  taken  away  by  the  statute  6  Edward  VII.,  cap.  13, 
§  26.»2 

Sec.  90.  Injuries  resulting  from  defects  in  highway. 

In  practically  all  of  the  States  the  municipalities  and  towns  or 
townships  are  made  responsible  for  injuries  resulting  from  the 
unsafe  condition  of  the  highway.  The  liability  is  usually  pre- 
scribed by  statute,  and  the  extent  of  liability  is  defined  by  the 
statute  creating  it.  Where  a  statute  provides  that  highways  shall 
be  kept  in  a  reasonably  safe  condition  for  travelers  with  horses, 
teams,  and  carriages,  the  word  "  carriages  "  includes  motor  cars 
or  automobiles.®^ 

It  has  been  held  that  in  an  action  for  injuries  from  a  defect  in 
the  highway  the  question  was  not  whether  the  town  used  ordinary 
care  in  construction  and  repair  of  its  highway,  but  whether  as  a 
result  the  road  as  constructed  and  maintained  was  in  fact  reason- 
ably safe  for  travelers.®* 

But  the  duty  of  a  municipality  to  keep  its  highways  in  a  reason- 
ably safe  condition  does  not  include  the  providing  against  insuffi- 
ciency caused  by  extraordinary  events.®' 

91.  Wolfe  V.  Ives,  83  Conn.  174,  76  482,  57  Atl.  790.  See  Cunningham  v. 
Atl.  526,  19  Ann.  Cas.  752.  Clay  Tp.,  79  Kan.  472,  76  Pao.  907, 

92.  Peck  V.  O  'Gilvie,  13  E.  L.  N.  holding  that  it  is  not  a  sufficient  de- 
8.  54,  31  Queb.  S.  C.  227.  fense  to  show  that  the  township  offi- 

93.  Baker  v.  Fall  River,  187  Maes,  cars  have  used  ordinary  care  to  pre- 
53,  72  N.  E.  336.  vent  the  defect  on  which  the  action 

See    in    this    connection    chapter      is  based. 
XXIV.,  herein.  95.  Sehrunk    v.    St.    Joseph,    120 

94.  Moriarity  v.  Lewiston,  98  Me,      Wis.  223,  97  N.  W.  946. 
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Sec.  91.  Care  in  avoiding  defects  —  contributory  negligence. 

A  person  in  charge  of  a  vehicle  must  use  ordinary  care  to  avoid 
injury  from  any  defect  in  the  highway.  Ordinary  care  is  such 
care  as  prudent  men  ordinarily  use  in  like  circumstances,  taking 
into  consideration  the  time,  place,  condition  of  the  highway, 
possible  dangers,  known  obstructions,  and  the  damage  likely  to 
result  from  driving  carelessly  at  that  particular  time  and  place." 

Therefore  it  has  been  held  that  when  a  highway  is  of  reason- 
able width  and  smoothness  a  person  who  drives  outside  such  a 
way  assumes  the  risk.®'' 

So  an  occupant  of  a  private  automobile  cannot  recover  for  an 
injury  caused  by  a  defect  in  the  highway  if  the  negligence  of  the 
driver  contributed  to  the  accident.®* 

And  in  a  recent  case  in  Massachusetts,  where  an  action  was 
brought  by  occupants  of  an  automobile  to  recover  for  injuries 
from  defects  in  the  highway,  the  rule  was  laid  down  that  if  the 
injury  to  the  plaintiffs  was  due  in  part  to  the  negligence  of  the 
driver  of  the  automobile,  then  it  could  not  be  said  that  the  defect 
in  the  highway  was  the  sole  cause  of  their  injury  within  the  mean- 
ing of  the  decisions  of  that  State  requiring  that  such  defect,  must 
be  the  sole  cause  of  the  injury.®® 

In  many  States  want  of  contributory  negligence  on  the  part  of 
the  owner  or  of  the  driver  must  be  affirmatively  shown.^ 

But  mere,  knowledge  of  the  defective  condition  of  the  road 
does  not  preclude  recovery  if  the  injured  party  used  due  care  ac- 
cording to  the  danger  which  existed.^ 

And  although  it  be  the  duty  of  the  driver  to  look  where  he  is 

96.  Ford  v.  Whiteman,  2  Penn.  Lao,  141  Wis.  57,  123  N.  W.  629,  25 
(Del.)  355,  45  Atl.  543.  L.  E.  A.  (N.  S.)  40. 

Automobile  rminlng  into  ditch.  —  99.  Feeley  ,v.  City  of  Melrose,  205 

Contributory  negligence  held  to  be  Mass.  329,  91  N.  E.  306,  27  L.  B.  A. 

for  jury.    Sweetman  v.  City  of  Green  (N.  S.)   1156. 

Bay,  147  Wis.  586,  132  N.  W.  1111.  1.  Orr  v.  Oldtown,  99  Me.  190,  58 

97.  Orr  v.  Oldtown,  99  Me.  190,  58  Atl.  914'. 

Atl.  914.  2.  Gardner   v.   Waseo    County,   37 

98.  LauBon  v.   Town   of  Fond  du      Ore.  392,  61  Pae.  834,  rehearing  de- 

med,  62  Pae.  753. 
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going,  yet  it  cannot  be  laid  down  as  an  inflexible  and  unvaried 
rule  of  law  that  he  must  keep  his  eyes  constantly  fixed  on  the 
roadbed,  and  is  affected  with  notice  of  every  defect  therein,  great 
or  small,  which  can  be  detected  by  doing  so.* 

In  considering  the  question  of  due  care  it  has  been  held  that 
the  jury  may  keep  in  mind  the  "  Law  of  the  Road  "  it  appear- 
ing that  the  plaintiff  went  to  the  right  side  of  the  road  to  avoid 
some  workmen,  when  the  left  side  afforded  a  better  way,  and  this 
although  there  was  no  other  vehicle  in  the  immediate  vicinity.* 

Sec.  92.  Notice  of  defects  —  notice  of  accident. 

In  many  States  no  recovery  can  be  had  of  a  township  or  a  mu- 
nicipality for  injury  from  a  defective  highway,  unless  the  town- 
ship or  municipality  can  be  said  to  have  had  notice  of  the  defect 
from  which  the  injury  resulted;  and  in  some  States  the  notice 
must  be  actual  notice,  not  notice  inferable  from  the  notoriety  or 
long  continuance  of  the  defect  in  question.^ 

If  the  chairman  of  the  selectmen  and  superintendent  of  streets 
has  knowledge  of  the  defect  it  is  proper  to  find  that  the  town  was 
charged  with  notice.^ 

In  many  States  it  is  necessary  to  file  a  notice,  within  a  specified 
time,  of  an  accident  from  a  defect  in  the  highway  with  an  officer 
of  the  town,  township,  or  municipality  in  which  the  injury  was 
received.  The  requirements  of  such  notice  vary  with  different 
jurisdictions,  but  they  must  in  all  cases  be  substantially  complied 
with.^ 

Sec.  93.  Pleading  —  negligence  —  injuries  caused  by  collision. 
In  an  action  by  a  person  injured  by  a  collision  between  his 

3.  Smith  V.  Jackson  Tp.,  26  Pa.  6.  Pratt  v.  Inhabitants  of  Cohas- 
Super.  Ct.  234.  set,  177  Mass.  488,  59  N.  E.  79. 

4.  Baker  v.  Fall  Eiver,  187  Mass.  7.  Dean  v.  Sharon,  72  Conn.  667, 
53,  72  N.  E.  336.  45  Atl.  963;   Joy  v.   Inhabitants  of 

5.  Hari  v.  Ohio  Tp.,  62  Kan.  315,  York,  99  Me.  237,  58  Atl.  1059,  Gar- 
62  Pae.  1010,  construmg  Gen.,  Sts.  ske  v.  Eidgeville,  123  Wis.  503,  102 
1899,  ch.  16,  see.  3171.  N.  W.  22,  3  Ann.  Gas.  747. 
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vehicle  and  an  automobile,  while  he  need  not  set  forth  in  his  plead- 
ing a  detailed  and  minute  statement  of  the  circumstances  of  the 
cause  of  action,  yet  he  must  set  forth  the  facts  upon  which  he  bases 
his  action  with  a  particularity  and  certainty  that  will  reasonably 
inform  the  defendant  what  he  proposes  to  prove  at  the  trial,  in 
order  that  the  defendant  may  have  a  fair  opportunity  to  meet  and 
controvert  these  facts  in  defense.  The  rules  of  pleading  require 
that  the  time,  place  and  circumstances  of  the  matter  in  action,  so 
far  as  relied  on  and  within  the  knowledge  of  the  party,  must  be 
specified  with  a  fullness  and  fairness  that  will  reasonably  .apprise 
the  opposing  party  of  what  he  is  required  to  meet.  So  while  an 
averment  of  the  fact  of  a  collision,  without  stating  the  particular 
act  of  negligence  that  caused  it,  may  be  sufficient  in  those  excep- 
tional cases  where  by  reason  of  the  relation  of  the  parties  the  law 
places  upon  one  a  high  duty  to  prevent  injury  to  another,  or  where 
the  act  itself  bespeaks  the  negligence  as  its  cause,  it  cannot  be 
held  that  from  the  mere  statement  of  the  fact  of  collision  upon  a 
highway,  between  wayfarers  with  equal  rights  and  duties,  the  law 
will  infer  the  collision  to  have  been  the  result  of  negligence,  or  the 
negligence  to  have  been  that  of  the  defendant.  In  such  cases  the 
fact  of  collision  is  not  the  cause  of  action,  but  the  acts  of  negli- 
gence that  caused  the  fact  of  collision  constitute  the  cause  of  ac- 
tion. It  therefore  devolves  upon  the  plaintiff,  in  holding  the  de- 
fendant accountable  for  the  fact  of  collision,  which  may  have  been 
the  result  of  inevitable  accident  or  of  one  of  many  negligent  acts 
of  either  party,  to  disclose  to  the  defendant  the  cause  of  the 

collision  and  to  state  the  acts  that  contributed  to  its  occurrence.* 

\ 

8.  Campbell  v.  Walker,  1  Boyee's  tions  that  it  is  a  statement  of  a  con- 
Del.  580,  76  Atl.  475,  holding  that  elusion  of  fact,  arising  from  acts  and 
the  expression  "  so  negligently  and  circumstances  not  set  forth  in  the 
carelessly  operated  .  and  ran  his  au-  declaration  and  that  it  is  a  state- 
tomobile  "  states  no  fact  or  cireum-  meut  so  general  as  to  admit  almost 
stance  that  fastens  upon  the  defend-  any  proof  to  sustain  it. 
ant  the  negligence  which  must  be  Sufficiency  of  complaint.  —  See 
shown  to  entitle  the  plaintiff  to  re-  also  the  following  cases: 
cover  and  is  subject  to  the  objec-  Alahama.  —  Dozier   v.   Woods,   67 
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A  count  of  a  declaration  alleging  the  fact  of  a  collision  of  the 
defendant's  automobile  with  the  vehicle  in  which  the  plaintiff  was 
riding  and  averring  that  the  collision  and  consequent  injury  were 
due  to  the  negligence  of  the  defendant  "  in  that  the  defendant  is 
blind  in  one  of  his  eyes  and  of  imperfect  vision,  and  is  not  on  ac- 
count of  said  blindness  and  imperfection  of  vision  competent  to 
run  and  operate  an  automobile  on  the  public  roads  with  reasonable 
safety  to  other  users  of  the  said  public  roads,  and  plaintiff  alleges 
that  on  account  of  the  premises  it  was  negligence  for  the  defend- 
ant to  operate  and  run  said  automobile  then  and  there,  and  that  by 
reason  of  said  blindness  and  imperfect  vision  of  the  defendant  the 
said  automobile  collided  with  and  struck  the  said  vehicle,"  is  held 
to  be  a  sufficient  allegation  and  not  demurrable.® 

It  was,  however,  said  that  as  incompetence  is  the  one  ingredient 
in  the  negligence  charged,  the  plaintiff  must  show  at  the  trial,  in 
order  to  succeed  upon  such  count,  that  the  imperfection  of  the  de- 
fendant's vision  extended  to  the  point  of  rendering  him  incom- 
petent to  safely  operate  the  automobile,  as  otherwise  his  vision, 
though  shown  to  be  to  a  lesser  extent  imperfect,  could  not  have 
entered  into  the  cause  of  collision.^" 

Where  a  plaintiff  alleges  the  negligent  running  of  an  automo- 
bile as  the  cause  of  a  collision  with  a  vehicle  and  the  negligence 
alleged  was  careless  guiding  of  the  car  and  running  it  at  an  exces- 
sive rate  of  speed  and  the  defendant  pleaded  that  the  collision  was 

So.  283;  Taxicab  Co.  v.  Grant,  3  Ala.  Minnesota. —  Fairchild  v.  Fleming, 

App.    393,    57    So.    141;    Overton   v.  125  Minn.  431,  147  N.  W.  434. 

Bush,  2  Ala.  App.  623,  56  So.  852.  New  York.  —  Hicks  v.  Serrano,  74 

Califorma.  —  Tognazzini    v.   Free-  Misc.  E.  274,  133  N.  Y.  Suppl.  1102, 

man,  18  Cal.  App.  468,  123  Pae.  540.  affirmed  149  App.  Div.  926,  133  N. 

Georgia.  —  Fuller  v.  Inman,  10  Ga.  T.  Suppl.  1126. 

App.  680,  74  S.  E.  287.  Washington. —  Cloherty    v.    Grif- 

/ndiOJto.  —  National     Motor     Ve-  fiths,  82  Wash.  634,  144  Pac.  912. 

hide  Co.  v.  Kellum,  109  N.  E.  196;  Particulars  need  not  be  given. — 

Picken   v.   Miller,    108    N.    E.    968;  See  Lum  Yet  v.  Hugill,  1  Dom.  Law 

Myers  v.  Winona  Interurban  By.  Co.,  Bep.  897. 

106  N.  E.  377.  9.  Campbell  v.  Walker,  1  Boyee's 

Kansas.  —  Giles  v.  Temes,  93  Kan.  Del.  580,  76  Atl.  475. 

140,  143  Pae.  491.  10.  Per  WooUey,  J. 
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brought  about  by  circumstances  beyond  his  control,  in  that  the 
steering  gear  of  his  automobile,  just  before  he  reached  the  spot 
where  it  struck  plaintiff's  buggy,  became  choked  in  such  a  manner 
that  he  could  not  steer  the  same  to  the  right  to  avoid  a  collision, 
such  plea  was  held  to  be  in  the  nature  of  a  plea  in  confession  and 
avoidance,  which  required  the  defendant,  in  case  the  plaintiff 
proved  prima  facie  either  of  the  grounds  of  negligence  averred  as 
the  proximate  cause  of  the  alleged  injuries,  not  only  to  show  that 
the  steering  gear  of  the  automobile  had  suddenly  become  so  de- 
ranged that  he  could  not  prevent  the  collision,  but  that  such  de- 
rangement, and  not  the  grounds  of  negligence  relied  on  by  the 
plaintiff,  was  the  efficient  and  proximate  cause  of  the  collision  and 
of  the  consequent  injuries.^^ 

A  complaint  alleging  that  defendant  did  "  negligently,  care- 
lessly and  recklessly  drive  said  motor  car  upon  said  avenue  at 
such  unlawful  rate  of  speed,  without  keeping  a  proper  lookout 
before  him  and  without  giving  the  proper  signals  of  his  ap- 
proach," is  not  to  be  construed  as  alleging  negligence  as  to  the 
rate  of  speed  only,  but  as  alleging  in  addition  thereto  negli- 
gence, in  not  keeping  the  proper  lookout  and  in  not  giving  the 
proper  signals  of  his  approach.^^ 

Sec.  94.  Damages. 

In  an  action  for  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  in  operating  his 
automobile,  the  loss  of  earnings,  if  alleged  in  the  complaint,  is 
held  to  be  admissible  in  evidence  as  an  element  of  damage,  and 
is  to  be  weighed  by  the  jury  with  all  the  other  evidence  in  the  case, 

11.  Poseuer  v.  Harvey,  (Tex.  Civ.  lars    of    negligence.      Cuperman    v. 

App.),  125  S.  W.  356.  Ashdown,   (Manitoba),  16  West.  L. 

An    order    for    particulars    held  B.  687. 

properly  refused  in  an  action  to  re-  12.  Diamond  v.   Cowles,  174  Fed. 

cover  damages  for  death  alleged  to  571,  98  C.  C.  A.  417. 

be  caused  by  the  negligent  operation  Meeting  allegations  as  to  proceed- 

of  an  automobile,  where  the  state-  ing  at  slow  rate  of  speed.  —  Abra- 

ment  of  claim  showed  some  particu-  hamson  v.  Tuile,  7  E.  P.  Q.  61. 
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notwithstanding  the  testimony  as  to  such  loss  may  be  somewhat 
indefinite  and  uncertain,  and  therefore  of  little  real  weight.^' 

An  averment  of  loss  of  time  is  said  to  be  the  same,  in  legal 
effect,  as  averring  loss  of  earnings,  and  where  under  such  an 
averment  evidence  was  received  without  objection  showing  that 
diminution  of  earnings  in  the  future  was  certain,  it  was  held 
that  defendant  was  not  prejudiced  by  lack  of  specific  averment 
on  the  subject.^* 

As  to  the  selection  of  a  physician  to  treat  an  injury,  it  is  said 
that  the  duty  of  a  party  injured  to  use  reasonable  care  to  obviate, 
so  far  as  possible,  bad  results  from  the  injury  and  thereby  dimin- 
ish the  damages,  extends  no  further  than  to  select  one  of  good  re- 
pute, and  that  for  lack  of  care  and  skill  shown  by  such  physician 
in  his  treatment,  the  patient  is  not  answerable,  nor  is  the  circum- 
stance admissible  to  mitigate  the  damages  for  which  the  tort- 
feasor is  liable.^^ 

Punitive  damages  are  recoverable  in  an  action  for  negligence 
only  where  the  negligence  manifests  a  wanton  disregard  of  the 
lives  or  safety  of  others,  or  is  wilful  or  malicious.^® 

Upon  the  question  of  punitive  damages  it  is  said  in  a  case  of 
Kentucky,  when  an  action  had  been  brought  for  injuries  to  a 
child,  who  was  struck  by  an  automobile,  that  the  court  knows  of 
no  general  rule  for  awarding  them  except  that  they  must  not  be  so 
excessive  as  to  indicate  that  the  jury  was  influenced  by  passibn  or 

13.  Wolfe  V.  Ives,  83  Conn.  174,  76  ration  .v.  Dunn,  15  West.  L.  E.  314, 

Atl.    526,    19    Ann.    Cas.    752.      The  20  Man.  L.  R.  412. 

court  said  in. this  case  that  the  fact  14.  SehoU    v.    Grayson,    147    Mo. 

that    the    plaintiff    could    not    state  App.  652,  127  8.  W.  415. 

accurately  his  earnings  for  any  par-  15.  Seholl    v.    Grayson,    147    Mo. 

ticular   day  or  period,  and  that  he  App.  652,  127  8.  W.  415. 

kept    no    books    of    account,    went  16.  National  Casket  Co.  v.  Powar, 

rather  to  the  weight  than  to  the  ad-  137  Ky.  156,  125  8.  W.  279. 

missibility  of  his  testimony.  Evidence  of  a  remark  by  a  driver 

In  an  action  under  Manitoba  Fatal  as   to   teaching   boys   a   lesson,   has 

Accidents  Act,  R.  S.  M.  1902,  ch.  31,  been  excluded  as  tending  to  arouse 

the  Manitoba  Motor  Vehicles  Act,  7  the  passion  or  prejudice  of  the  jury, 

and  8  Edw.  "VTI.,  eh.  34,   J  33,  ap-  Shaw   v.    Covington,    171    111.   App. 

plies.    Toronto  General  Trust  Corpo-  232. 
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prejudice  and  must  have  some  reasonable  relation  to  the  injury 
and  the  cause  of  it  and  not  be  disproportionate  to  the  one  or  the 
other.  And  in  this  case  a  judgment  was  reversed  in  the  applica- 
tion of  this  rule  on  the  ground  that  the  injury  was  not  very 
serious.^'' 

Where  such  damages  are  claimed  evidence  is  not  admissible, 
in  mitigation  thereof,  that  the  driver  was  careful  and  competent, 
the  fact  of  the  skill  or  lack  of  skill  of  the  driver,  not  being  put  in 
issue  by  the  pleadings.^* 

Where  a  statute  permits  double  or  treble  damages  ior  injuries 
resulting  from  violation  of  the  law  of  the  road,^®  and  two  causes 
of  action  are  set  forth  in  a  complaint,  one  for  which  single  dam- 
ages only  are  recoverable  and  the  other  for  which  double  or  treble 
may  be  awarded,  in  the  discretion  of  the  judge,  in  case  of  a 
general  verdict  which  leaves  it  uncertain  on  which  cause  dam- 
ages were  assessed  a  recovery  for  single  damages  only  can  be  al- 
lowed.^" 

Where  the  action  is  for  damages  for  an  injury  to  an  automo- 
bile the  sum  it  would  cost  to  hire  another  machine  during  the 
time  the  injured  one  was  being  repaired  has  been  denied,^^  al- 
though in  such  a  case  a  sum  actually  expended  for  such  hire  has 
been  allowed,^^  provided,  of  course,  it  was  reasonable.^^ 

The  amount  expended  for  necessary  repairs  is  likewise  a 
proper  item  for  which  allowance  should  be  made.^* 

A  plaintifif  will  not,  however,  be  permitted  to  show  by  non- 
expert testimony  that  a  motor  car  after  a  collision  depreciates  a 
certain  per  cent  in  value  by  reason  of  the  coUision,^^  nor,  as  bear- 

17.  Buford  V.  Hopewell,   140   Ky.      Suppl.  146. 

666,  131  S.  W.  502.  22.  Peters   v.    Streep,    138    N.   T. 

18.  Adier  v.  Martin,  179  Ala.  97,      Suppl.  146. 

59  So.  597.  23.  Cardozo    v.    Bloomingdale,    79 

19.  See  Conn.  Pub.  Acts  of  1905,      Misc.   R.    (N.   T.)    605,    104   N.   Y. 
chap.  216,   §§   2,  3,  as  amended  by      Suppl.  377. 

chap.  268  of  Pub.  Acts  of  1909.  24.  Peters    v.    Streep,    138   N.   T. 

20.  Dunbar  v.  Jones,  87  Conn.  253,      Suppl.  146. 

87  Atl.  787.  25.  Stevens  v.  Adams  Express  Co., 

21.  Peters   v.   Streep,   138   N.  T.      55  Pa.  Super.  Ct.  366. 
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ing  upon  the  question  of  the  value  of  a  car  will  a  person  be  per- 
mitted to  introduce  in  evidence  a  personal  property  tax  schedule 
containing  a  declaration  as  to  its  value,*®  or  a  compromise  agree- 
ment between  the  plaintiff  and  an  insurance  company  regarding 
an  adjustment  of  the  damage.*'^ 


See  as  to  estimates  of  change  of 
value,  3  Chamberlayne's  Modern 
Law  of  Evidence,  ^  2101,  2101o. 

26.  Burdiek  v.  Valerius,  172  111. 
App.  267:  See  in  this  connection,  5 
12 


Chamberlayne's     Modern     Law     of 
Evidence,  §  3455. 

27.  Burdiek   v.   Valerius,   172   111. 
App.  267. 
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CHAPTER  VII. 

EIGHTS,  DUTIES   AND     LIABILITIES   OF  AUTOMOBILE  DEIVBES. 

See.    95.  General  duties  of  drivers. 

96.  Beasonable  care  expected  from  all. 

97.  Due  care  to  avoid  dangerous  situation. 

98.  Care  in  avoiding  injury. 

99.  Eeciprocal  rights  and  duties. 

100.  Operation  of  traction  engines. 

101.  Driving  on  crowded  streets. 

102.  Approaching  street  railway  tracks. 

103.  Unavoidable  accidents. 

104.  Negligence  must  be  shown  —  contributory  negligence. 

105.  Prima  facie  evidence  of  negligence. 

106.  Drivers  must  anticipate  danger. 

107.  Vehicles  left  standing  at  night.  ' 

108.  Towing  automobiles. 

109.  Negligence. 

110.  Evidence  of  due  care. 

111.  Skidding. 

112.  Thoughtless  inattention. 

113.  Legal  status  of  guest. 

114.  Imputed   negligence. 

114a.  Imputed   negligence  —  conclusion. 

Sec.  95.  General  duties  of  drivers. 

The  driver  of  a  vehicle  is  bound  to  use  reasonable  care  and  to 
anticipate  the  presence  on  the  street  of  other  persons  having  an 
equal  right  with  himself  to  be  there. ^ 

1.  Geiselman  v.  Schmidt,  106  Md.  negligence  of  the  driver  of  the  rear 

580,  68  Atl.  202.  car   was   held   to   be   for   the   jury. 

Where  an  automobile  stopped  sud-  Earle  v.  Pardington,  116  N.  Y.  Supp. 

denly  with  another  ear  only  about  675;  Scott  v.  O'Leary,  157  Iowa  222, 

six  feet  in  the  rear  and  the  latter  138  N.  W.  512. 
car  ran  into  it,  the  question  of  the 


Duties  and  Liabilities  of  Automobile  Drivers.     179 


The  amount  of  care  which  is  required  in  all  cases,  of  course, 
varies.  What  would  be  reasonable  in  one  instance  might  in  an- 
other case  be  regarded  as  gross  negligence.  Consideration  is  in 
every  instance  to  be  given  to  the  circumstances  then  existing,  hav- 
ing in  view  the  character  of  the  vehicle,  the  speed  at  which  it  may 
be  moving,  the  control  of  the  driver,  and  the  traffic  conditions  at 
the  particular  place.  If,  after  considering  all  these  elements,  it 
appears  that  the  driver  exercised  that  degree  of  care  which  a 
reasonably  prudent  man  would  have  exercised  under  the  same 
circumstances,  then  the  rule  as  to  the  quantum  of  care  will  be 
satisfied;  otherwise  not.  These  principles  find  sanction  in  nu- 
merous decisions.^ 

The  Supreme  Court  of  the  State  of  Connecticut  makes  some 


2.  AlabamAi.  —  Reaves  v.  May- 
bank,  (Ala.),  69  So.  137;  McCray  v. 
Sharpe,  (Ala.),  66  So.  441. 

Colorado.  —  Phillips  v.  Denver 
City  Tramway  Co.,  53  Colo.  458,  128 
Pac.  460,  Ann.  Cas.  1914  B.  29.  See 
Kent  V.  Tweworgy,  22  Colo.  App. 
441,  125  Pae.  128. 

Georgia.  —  O'Dowd  v.  Newnham, 
13  Ga.  App.  220,  80  S.  E.  36. 

Iowa.  —  Seott  v.  O'Leary,  157 
Iowa  222,  138  N.  W.  512. 

Maine.  —  Savoy  v.  MeLeod,  88 
Atl.  721. 

Maryland.  —  Winner  v.  Linton,  120 
Md.  276,  87  Atl.  674;  Fletcher  v. 
Dixon,  107  Md.  420,  68  Atl.  875. 

Massachusetts.  —  Commonwealth 
V.  Horsfall,  213  Mass.  232,  100  N.  E. 
362. 

Michigan.  —  Winekowski  v.  Dodge, 
183  Mich.  303,  149  N.  "W.  1061. 

Pennsylvania.  —  Lorah  v.  Eine- 
hart,  243  Pa.  231,  89  Atl.  967. 

Tennessee.  —  Leaeh  v.  Asman,  130 
Tenn.  510,  172  8.  W.  303. 

Washington  —  Chase  v.  Seattle 
Taxieab  &  Transfer  Co.,  78  Wash. 
537,  139  Pae.  499. 


In  Missouri  it  is  held,  under  the 
statute,  that  the  highest  degree  of 
care  must  be  exercised  by  the  driver 
of  an  automobile.  Williams  v.  Kan- 
sas City,  (Mo.  App.),  177  S.  W. 
783;  Porter  v.  Hetherington,  172  Mo. 
App.  502,  158  S.  W.  469;  Hodges  v. 
Chambers,  171  Mo.  App.  563,  154  S. 
W.  429. 

In  this  connection  it  seems  proper 
to  remark  that  whatever  expression 
may  be  used,  whether  highest  degree 
of  care,  or  high  degree,  or  ordinary 
degree,  or  reasonable  care,  the  rule 
is  in  reality  substantially  the  same, 
namely  that  degree  of  care  which  a 
reasonably  prudent  man  would  exer- 
cise under  the  same  circumstances. 
See  Bongner  v.  Ziegenheim,  165  Mo. 
App.  328,  147  S.  W.  182. 

It  is  a  question  for  the  jury 
whether  the  required  degree  of  care 
was  exercised  in  the  particular  in- 
stance. Beaves  v.  Maybank,  (Ala.), 
69  So.  137. 

A  sharp  and  diligent  lookout  on 
the  part  of  the  driver  of  a  machine 
is  required.  Bongner  v.  Zeigenheim, 
165  Mo.  App.  328,  147  S.  W.  182. 
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observations  regarding  the  duties  of  motorists  that  are  of  consid- 
erable importance  to  all  who  drive  cars. 
The  opinion  says : 

"  To  persons  riding  along  or  crossing  our  public  roads,  and 
especially  our  city  streets,  the  rapidly  moving  automobile  is 
a  source  of  constant  danger.  Their  great  weight  and  speed 
power  and  resulting  momentum  render  the  consequences  of  a 
collision  with  them  much  more  serious  than  with  ordinary 
carriages  even  moving  at  a  higher  rate  of  speed,  and  it  is 
much  more  difficult  to  avoid,  and  much  more  confusing  to  at- 
tempt to  avoid,  the  rapidly  moving  automobile  than  the  street 
railway  car,  which  has  a  fixed  and  known  direction  and  course 
upon  the  tracks. 

"  While  owners  qf  automobiles  have  the  right  to  drive  them 
upon  public  streets,  yet  the  proper  protection  of  the  equal  rights 
of  all  to  use  the  highways  necessarily  requires  the  adoption  of 
different  regulations  for  the  different  methods  of  such  use ;  and 
what  may  be  a  safe  rate  of  speed  at  which  to  ride  a  bicycle  or 
drive  a  horse  may  be  an  unreasonably  rapid  rate  at  which  to 
drive  an  automobile  in  the  same  place.  For  the  reasons  stated, 
and  others  which  might  be  given,  driving  of  an  automobile  at  a 
high  rate  of  speed  through  city  streets  at  times  when  and  places 
where  other  vehicles  are  constantly  passing,  and  men,  women 
and  children  are  liable  to  be  crossing;  around  corners  at  the 
intersection  of  streets,  or  in  passing  street  cars  from  which 
passengers  have  just  alighted,  or  may  be  about  to  alight ;  or  in 
other  similar  places  and  situations  where  people  are  liable  to 
fail  to  observe  an  approaching  automobile,  the  driver  is  bound 
to  take  notice  of  the  peculiar  danger  of  collisions  in  such  places. 
He  cannot  secure  immunity  from  liability  by  merely  sounding 
his  automobile  horn.^  He  must  run  his  car  only  at  such 
speed  as  will  enable  him  to  timely  stop  it  to  avoid  collisions. 
If  he  fails  to  do  so,  he  is  responsible  for  the  damage  he  there- 
by causes."  ^ 

3.  See  Irwin  v.  Judge,   81   Conn.         Duty  to  sound  horn  considered  in 
492,  71  Atl.  572.  view  of  Ont.  Stat.  6  Bdw.  VTI.,  ch. 
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The  failure  of  an  automobile  owner  to  equip  the  machine 
with  a  brake  or  to  apply  it  under  proper  conditions  may  also 
be  regarded  as  negligence.  In  some  cases  provisions  are  made 
by  statute  as  to  the  use  of  brakes.* 

//  the  operator  of  a  machine  is  blinded  by  the  light  from  a 
street  car  so  that  he  is  unable  to  distinguish  any  object  in  front 
of  him,  it  would  seem  that  reasonable  care  would  suggest  to  him 
that  he  bring  his  car  to  stop.  And  failure  to  so  act  under  such 
a  condition  has  been  regarded  as  negligent.* 

Sec.  96.  Reasonable  care  expected  from  all. 

A  traveler  upon  the  public  highway  has  a  right  to  assume 
within  reasonable  limits  that  others  using  it  will  exercise  reason- 
able care.® 

This  is  not  to  be  construed  as  meaning  that  the  driver  of  an 
automobile  will  be  permitted  to  rely  upon  this  assumption  to  the 
exclusion  all  liability  for  negligence  on  his  part.  It  might  be 
that  a  person  would  be  proceeding  along  the  street,  either  in  an- 
other vehicle  or  on  foot,  unconscious  of  the  approach  of  the 
automobile  and  where  this  is  apparent  to  the  driver  of  the  latter, 
he  should  act  as  an  ordinarily  prudent  man  would  under  the 
same  conditions.  If  he  does  not,  and  thereby  injures  such  per- 
son, he  may  still  be  regarded  as  negligent  and  liable  for  any  in- 
jury resulting  from  his  want  of  such  care.'' 

Sec.  97.  Due  care  to  avoid  dangerous  situation. 

A  driver  of  a  vehicle  in  a  street  must  exercise  care  to  prevent 
reaching  a  point  from  which  he  is  unable  to  extricate  himself 
without  colliding  with  another  vehicle,  and,  omitting  such  duty, 

46,  amended  by  8  Bdw.  Vn.,  eh.  53.  827. 

Marshall  v.  Gowaus,  20  Ont.  W.  E.  6.  Indianapolis  St.  By.  v.  HofEman, 

37,  39,  et  seq.,  3  Ont.  W.  N.  69.  40  Ind.  App.  508,  82  N.  E.  543. 

i.  See  Fox  v.  Barekman,  178  Ind.  7.  Chase    v.    Seattle    Taxicab     & 

572,  99  N.  E.  989.  Transf.  Co.,  78  Wash.  537,  139  Pac. 

5.  Jaequith  v.  Worden,   73  Wash.  499 :     See    Johnson    v.    Scott,    119 

349,  132  Pae.  33,  4g  L.  E.  A.  (N.  8.)  Minn.  470,  138  N.  W.  694. 
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the  greatest  vigilance  on  his  part  when  the  danger  arises  will  not 
avail  him.* 

So  it  may  be  regarded  as  negligent  for  a  chauffeur  to  back 
his  machine  upon  a  city  street  or  public  highway  without  look- 
ing backward  to  see  if  there  is  any  apparent  danger  in  so  doing.^ 

Sec.  98.  Care  in  avoiding  injury. 

It  is  the  duty  of  one  using  the  streets  and  highways  to  exercise 
such  care  as  an  ordinarily  prudent  person  would  use  in  the  same 
situation  to  avoid  danger.^" 

So  it  is  held  that  it  is  incumbent  upon  a  plaintiff  in  an  action 
for  damages  due  to  negligent  operation  of  an  automobile  to 
show  that  he  was  in  the  exercise  of  ordinary  care  to  avoid  the 
injury.  Thus  it  was  so  held  in  an  action  for  injuries  sustained  by 
the  plaintiff,  owing  to  her  horse  haVing  become  frightened  by  the 
defendant's  automobile  when  the  defendant  was  attempting  to 
pass  the  plaintiff  on  the  road.^^ 

The  negligence  of  the  defendant  must  appear  to  have  been 
the  proximate  cause  of  the  injury.^^ 

Sec.  99.  Reciprocal  rights  and  duties. 

A  person  with  a  horse  and  wagon,  and  a  person  with  an  auto- 
mobile, each  has  a  right  to  use  the  highways  with  his  respective 
vehicle,  but  it  is  the  duty  of  each  to  exercise  his  right  with  due 
regard  to  the  corresponding  rights  of  the  other.^* 

8.  Altenkiroh  v.  National  Biscuit      646,  83  8.  E.  775. 

Company,  127  App.  Div.  (N.  Y.)  307,  13.  Noise.  —  The  noises  incident  to 

111  N.  Y.  Supp.  284.  the  operation  of  an  automobile  in  a 

9.  Pease  V.  Gardner,  (Me.),93Atl.  highway  are  not  of  themselves  evi- 
550.  dence  of  negligence.     House  v.  Cra- 

10.  Grier  v.  Samuel,  (Del.  Super.),  mer,  134  Jowa  374,  112  N.  W.  3,  13 
86  Atl.  209;  Braud  V.  Taxi  Cab  Co.  of  Ann.  Cas.  461,  10  L.  B.  A.  (N.  S.) 
New    Orleans,   129   La.   781,   56   So.      655. 

885.  There  can  be  no  recovery  for  in- 

11.  Nadeau  v.  Sawyer,  73  N.  H.  jury  resulting  from  ordinary  noises, 
70,  59  Atl.  369.  or  from  appearance  of  an  automobile 

12.  Clarke   v.   Wright,   167  N.   0.      which  was  not  being  run  at  an  ex- 
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It  is  the  law  that  all  persons  in  the  use  of  the  public  highway 
have  equal  rights.     Their  duties  and  rights  must  be  equal  and 


cessive  rate  of  speed.  Eichman  v. 
Buchhiet,  128  Wis.  385,  107  N.  W. 
325,  8  Ann.  Cas.  435. 

Traveling  on  bridges.  —  It  is  the 
duty  of  one  approaching  a  draw- 
bridge to  stop,  look,  and  listen.  In 
an  action  against  a  county  for  the 
death  of  decedent  through  driving 
oS  an  open  drawbridge  at  night,  the 
evidence  was  held  to  show  that  the 
deceased  was  guilty  of  contributory 
negligence.  CommissionerB  V.  State, 
107  Md.  210,  68  Atl.  602,  14  L.  R.  A. 
(N.  S.)   452. 

Care  reciuired  of  operators  of  au- 
tomobiles. —  The  operation  of  an  au- 
tomobile upon  the  crowded  streets  of 
a  city  necessitates  exceeding  careful- 
ness on  the  part  of  the  driver.  Mov- 
ing quietly  as  it  does,  without  the 
noise  which  accompanies  the  move- 
ments of  a  street  car  or  other  ordi- 
nary heavy  vehicle,  it  is  necessary 
that  caution  should  be  continuously 
exercised  to  avoid  collisions  with  pe- 
destrians unaware  of  its  approach. 
The  speed  should  be  limited,  warn- 
ings of  approach  given,  and  skill  and 
care  in  its  management  so  exercised 
as  to  anticipate  such  collisions  as 
the  nature  of  the  machine  and  the 
locality  might  suggest  as  liable  to 
occur  in  the  absence  of  such  precau- 
tions. The  pedestrian  also  must  use 
such  care  as  an  ordinarily  prudent 
man  would  use  under  like  circum- 
stances. Lampe  v.  Jacobsen,  46 
"Wash.  533,  90  Pac.  654. 

Damages.  —  Where  the  plaintiff's 
automobile,  while  standing  in  a 
proper  place  along  the  street,  was 
struck  and  damaged  by  a  ladder  pro- 


jecting from  the  defendant's  wagon, 
because  of  the  defendant's  driver 
swerving  his  horse  so  as  to  bring  the 
ladder  in  contact  with  the  machine, 
the  plaintiff  was  held  to  be  entitled 
to  recover.  Denny  v.  Strauss  &  Co., 
109  N.  T.  Supp.  26. 

Estimated  future  profits  cannot  be 
recovered.  —  Jimeney  v.  San  Juan 
Light  &  Transit  Co.,  3  Porto  Eieo 
Eep.  178. 

Beasonable  care.  —  One  using  the 
highway  with  an  automobile  must 
exercise  reasonable'  care  to  prevent 
injury  to  others.    See  §  95,  herein. 

One  undertaking  to  pass  another 
on  a  highway  going  in  the  same  di- 
rection must  take  reasonable  care 
so  as  not  to  injure  him,  and  is  liable 
for  consequences  resulting  from  neg- 
ligence. Simeone  v.  Lindsay,  6  Penn. 
(Del.)    224,  65  Atl.  778. 

Liability  for  injuries.  —  A  trav- 
eler on  a  highway,  injured  in  a  col- 
lision with  the  vehicle  of  another 
traveler,  is  entitled  to  recover  for 
the  injuries  received,  in  ease  they  re- 
sulted directly  from  the  want  of  ordi- 
nary care  on  the  part  of  the  latter, 
and  not  from  his  own  want  of  ordi- 
nary care,  directly  contributed. 
Standard  Oil  Co.  v.  Hartman,  102 
Md.  263,  62  Atl.  805. 

Public  automobiles.  —  The  driver 
of  a  public  vehicle  is  bound  to  be 
a  skilful  driver,  and  any  damage 
arising  from  his  unskilful  driving  is 
a  ground  of  action.  A  less  degree  of 
skill  is  to  be  looked  for  from  the 
driver  of  a  private  vehicle,  but  he  is 
bound  to  drive  with  reasonable  care 
and  akiU.    Collier  v.  Chaplin,  U.  P., 
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reciprocal.  Therefore  one  using  an  automobile  must  not  so  negli- 
gently and  carelessly  exercise  that  right  as  to  injure  other  fellow 
travelers  lawfully  using  the  highway,  but  must  have  due  regard 
for  the  equal  rights  of  others  upon  the  highway,  taking  into  con- 
sideration the  tendency  of  a  machine  to  frighten  horses  and 
causing  injury  to  his  fellow  travelers.^* 

So  it  is  said  in  a  recent  case  in  Maine,  that  while  it  is  true  that 
both  a  perscm  with  an  automobile  and  a  person  with  a  team  has 
the  right  to  use  the  highway  with  his  respective  vehicle ;  yet  it  is 
also  true  that  each  is  obligated  to  exercise  his  rights  with  due  re- 
gard to  the  corresponding  rights  of  the  other  and  neither  has  a 
monopoly  of  the  highway. ^^ 

A  public  highway  is  open  in  all  its  length  and  breadth  to  the 
reasonable,  common  and  equal  use  of  the  people  on  foot  or  in 
vehicles.  The  owner  of  an  automobile  has  the  same  right  as  the 
owners  of  other  vehicles  to  use  the  highway,  and,  like  them,  he 
must  use  reasonable  care  and  caution  for  the  safety  of  others.  A 
traveler  on  foot  has  the  same  right  to  the  use  of  the  public  high- 
way as  an  automobile  or  any  other  vehicle.  In  using  such  high- 
way all  persons  are  bound  to  the  exercise  of  reasonable  care  to 
prevent  accidents.  Such  care  must  be  in  proportion  to  the  danger 
in  each  case.^® 

C.   P.,   cor.   Byles,   J.,   Westminster,  Traction  Co.,  68  Conn.  475,  37  Atl. 

Feb.    1,    1865;    Oliphant's    Law    of  379,  37  L.  E.  A.  533. 

Horses,  p.  283.  Negligence.  —  Lawson     v.     Wells 

Keciprocal   rights    and    duties. —  Fargo  &  Co.,  113  N.  T.  Supp.  647; 

Towle  V.  Morse,  103  Me.  250,  68  Atl.  Arseneau  17.   Sweet,  106  Minn.  257, 

1044.  119  N.  W.  46;   Wistrom  v.  Eedliek 

Electric  street  cars  are  governed  Bros.,  6  Cal.  App.  671,  92  Pae.  1048; 

by  the  same  rules  which  apply  to  the  Geiselman  v.  Schmidt,  106  Md.  580, 

management  of   other  vehicles,  and  68  Atl.  202. 

being    of    greater    size    and   weight  Ignorance.  —  Wistrom    v.    Eedliek 

than  they  commonly  are  and  capable  Bros.,  6  Cal.  App.  671,  92  Pac.  1048. 

of  being  moved  at  a  very  high  speed,  14.  Haynes  Automobile  Co.  v.  Sin- 

the  car  must  at  all  times  be  kept  so  nett,  46  Ind.  App.  110,  91  N.  E.  171. 

well  in  hand  as  not  to  expose  others  15.  Gurney  v.  Piel,  105  Me.  501,  74 

to   unreasonable   hazard.     Currie   v.  Atl.  1131. 

Consolidated  Ey.  Co.,  81  Conn.  383,  16.  Cecchi   v.  Lindsay,   1  Boyce's 

71   Atl.   356;   Laufer  v.  Bridgeport  Del.  185,  75  Atl.  376,  per  Hastings, 
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While  the  owners  of  automobiles  have,  subject  to  statutory  re- 
strictions, equal  rights  with  the  owners  of  other  automobiles  to  use 
the  highways,  this  equality  of  rights  imposes  a  reciprocal  duty  of 
managing  the  machine  with  care  and  caution  to  avoid  causing  in- 
jury to  others  having  equal  rights. 

The  owner  of  electric  street  cars  in  running  them  is  governed 
by  the  same  rules  which  apply  to  the  management  of  other  vehi- 
cles, and,  being  of  greater  size  and  weight  than  vehicles  commonly 
are  and  capable  of  being  moved  at  a  very  high  speed,  the  car  must 
at  all  times  be  kept  so  well  in  hajid  as  not  to  expose  others  to  un- 
reasonable hazard.^'' 

So  pedestrians  and  persons  using  vehicles  of  other  types  have 
equal  rights  with  those  who  use  self-propelling  vehicles  on  the 
public  streets.  A  reciprocal  duty  of  care  exists  among  them. 
The  measure  of  this  duty  is  ordinary  and  reasonable  care  accord- 
ing to  the  circumstances.  In  places  where  many  pass  or  congre- 
gate a  greater  degree  of  care  is  required  than  where  there  are 
few  travelers.^* 

And  generally  for  the  purpose  of  avoiding  collision  and  acci- 
dent all  travelers  should  observe  due  care  in  accommodating 
themselves  to  each  other.  Their  rights  are  mutual  and  co-ordi- 
nate, and  it  is  the  duty  of  each  so  to  exercise  his  right  of  passage 
as  not  to  cause  injury  to  another  having  a  like  right.  Each  is 
under  the  obligation  to  exercise  ordinary  care,  and  each  has  the 
right  to  expect  that  such  ordinary  care  will  be  exercised  by  the 
other  and  to  rely  upon  this  in  determining  his  own  manner  of 
using  the  road.^® 

Sec.  100.  Operation  of  traction  engines. 

The  law  imposes  on  the  owner  of  a  traction  engine  the  duty 

J.,  judgment  reversed  in  Lindsay  v.  Orner,  166  Ind.  57,  76  N.  B.  750,  4  L. 

CeceM,  1  Boyce's  (Del.)  133,  80  Atl.  E.  A.  (N.  S.)  1130,  8  Ann.  Cas.  1087, 

523.  4  L.  B.  A.  (N.  S.)  1130. 

17.  See  Currie  v.  Consolidated  Ey.  18.  Dugan  v.  Lyon,  41  Pa.  Super. 

Co.,  81  Conn.  383,  71  Atl.  356;  Laufer  Ct.  52;   Deputy  v.  Kimmell,  73   W. 

V.  Bridgeport  Traction  Co.,  68  Conn.  Va.  595,  80  S.  E.  919. 

475,  37  Atl.  379,  37  L.  E.  A.  533.  19.  Spangler   v.    Markley,   39   Pa. 

Avoiding     injury.  —  Mclntyre     v.  Super.  Ct.  351,  356,  per  Orlady,  J. 
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to  act  with  due  regard  for  the  rights  and  safety  of  persons 
traveling  upon  a  public  road  in  moving  the  engine  over  such  road, 
and  he  is  liable  for  injuries  due  to  negligence  on  his  part.^* 

Sec.  101.  Driving  on  crowded  streets. 

In  Lampe  v.  Jacobsen,*^  the  Supreme  Court  of  Washington 
says,  through  Judge  Root :  "  The  operation  of  an  automobile 
upon  the  crowded  streets  of  a  city  necessitates  exceeding  careful- 
ness on  the  part  of  the  driver.  Moving  quietly  as  it  does,  with- 
out the  noise  which  accompanies  the  movement  of  a  street  car  or 
other  ordinary  heavy  vehicles,  it  is  necessary  that  caution  should 
be  continuously  exercised  to  avoid  collision  with  pedestrians  un- 
aware of  its  approach.  The  speed  should  be  limited,  warning 
of  approach  given,  and  skill  and  care  in  its  management  so  ex- 
ercised as  to  anticipate  such  collision  as  the  nature  of  the  ma- 
chine and  the  locality  might  suggest  as  liable  to  occur  in  the  ab- 
sence of  such  precautions.  The  pedestrian  must  also  use  such 
care  as  an  ordinarily  prudent  man  would  use  under  like  circum- 
stances." ^^ 

So  in  connection  with  other  instructions  it  has  been  held  proper 
to  state  to  the  jury  that  in  busy  streets  "  exceeding  carefulness  " 
is  required  on  the  part  of  the  driver  of  an  automobile.^^ 

He  should  exercise  a  degree  of  care  such  as  an  ordinarily  pru- 
dent man  would  use  under  the  same  circumstances.^* 

20.  Traction  engines.  —  Miller  v.  Elwes  v.  Hopkins,  (K.  B.  Div.),  94 
Addison,  69  Md.  731,  54  Atl.  967.  Law  T.  E.  (N.  S.)  547. 

21.  46  Wash.  533,  90  Pae.  654.  24.  See.  95,  herein. 

22.  For  speed  in  built  up  sections,  See  Aronson  v.  Bicker,  185  Mo. 
see  People  v.  Dow,  155  Mich.  115,  App.  528,  172  8.  W.  641. 

118  N.  W.  743.  Question  of  negligence  is  for  the 

23.  Domke  v.  Gunning,  62  Wash.  jury.  Adams  v.  AveriU,  87  Vt.  220, 
629,  114  Pac.  436.  88  Atl.  738.     The  court  said  in  this 

Evidence  as  to  traffic  which  might  case :  "  On  the  question  of  defend- 
reasonably  be  expected  on  a  certain  ant's  negligence,  in  addition  to 
highway  held  admissible  on  prosecu-  plaintiff's  evidence  tending  to  show 
tion  for  driving  at  a  speed  danger-  the  speed  of  the  automobile  to  have 
ous  to  the  public  having  regard  to  all  been  twelve  miles  an  hour,  was  the 
the     circumstances     of     the     ease,  testimony  of  the  defendant  that  it 
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Sec.  102.  Approaching  street  railway  tracks. 

Although  the  rights  of  street  cars  and  automobiles  in  the 
streets  are  spoken  of  as  equal,^®  yet  the  driver  of  an  automobile 
should  exercise  reasonable  care  to  avoid  collision,  which  ordi- 
narily requires  him  to  at  least  look,  and  if  he  negligently  at- 
tempts to  go  upon  or  cross  street  car  tracks  he  will  be  precluded 
from  recovering  for  any  injury  thus  sustained.^* 

So  in  a  case  in  North  Carolina  it  is  decided  that  it  is  the  duty 
of  the  driver  of  an  automobile  to  slow  down  his  machine  when 
approaching  street  railway  tracks  and  to  have  it  under  complete 
control  and  to  look  and  listen  for  an  approaching  car,  and  that 
where  a  collision  is  brought  about  by  an  unwarranted  attempt  on 
the  part  of  the  driver  to  rush  across  the  track  ahead  of  an  ap- 
proaching car,  and  there  is  no  evidence  to  show  that  the  motorman 


was  eight  miles  an  hour,  and  that  he 
stopped  the  machine  as  soon  as  he 
possibly  could  after  seeing  the  plain- 
tiff step  off  the  sidewalk  into  the 
street,  some  fifteen  feet  ahead  of  it. 
The  defendant  further  testified  that 
when  a  little  distance  back  he  saw  the 
electric  car  coming,  and  knew  the 
place  of  the  accident  to  be  approxi- 
mately where  ears  stop  for  people 
to  get  off  and  on;  that  his  machine 
was  twelve  feet  long,  weighing  2,500 
to  2,800  pounds,  and  equipped  with  a 
1912  model  brake.  The  place  of  the 
accident  was  in  the  principal  busi- 
ness street  and  within  the  central 
business  portion  of  the  city. 

In  view  of  the  circumstances  it 
cannot  be  said  as  a  matter  of  law 
that  the  speed  of  eight  miles  an 
hour  was  within  the  exercise  of  due 
care,  to  say  nothing  of  the  evidence 
of  greater  speed.  Whether  upon  the 
whole  evidence  the  defendant  was  in 
the  observance  of  such  care  was  for 
the  jury  to  determine." 

25.  Holmes  v.   Sandpoint  &  I.  B. 


Co.,  25  Idaho  345,  137  Pac.  532. 

26.  Illinois.  —  Ashland  Auto  Ga- 
rage V.  Chicago  Eys.  Co.,  183  111.  App, 
207;  McEniry  v.  Tri-City  Ry.  Co., 
179  111.  App.  132. 

Maryland.  —  Glick  v.  Cumberland 
&  W.  Elec.  Ey.  Co.,  92  Atl.  778. 

Michigan.  —  Weil  v.  Detroit 
United  Ry.,  152  N.  W.  959;  Colborne 
V.  Detroit  United  Ry.,  177  Mich.  139, 
143  N.  W.  32. 

Missouri.  —  Byerly  v.  Metropoli- 
tan St.  Ry.  Co.,  172  Mo.  App.  470, 
158  8.  W.  413. 

New  York.  —  See  Clark  v.  New 
York  Rys.  Co.,  78  Misc.  E.  646,  138 
N.  Y.  Suppl.  824. 

Pennsylvania.  —  Odhert  v.  Web- 
ster M.  &  B.  &  F.  C.  S.  R.  Co.,  50 
Pa.  Super.  Ct.  525. 

Rhode  Island.  —  Frery  v.  Rhode  Is- 
land Co.,  91  Atl.  1 :  See  Hermann  v. 
Rhode  Island  Co.,  36  E.  I.  447,  90 
Atl.  813. 

Wisconsin.  —  Bertrand  v.  M  i  1- 
waukee  Electric  Ey.  &  L.  Co.,  156 
Wis.  639,  146  N.  W.  915. 
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by  ordinary  prudence  under  the  circumstances  could  have  either 
foreseen  or  prevented  the  consequences  of  the  driver's  act,  the 
latter  will  by  his  negligence  be  precluded  from  any  recovery  from 
the  company.^'' 

A  similar  situation  exists  where  a  driver  is  backing  his  machine 
out  of  a  garage.  If  he  is  guilty  of  negligence  in  so  doing,  which 
is  indicated  by  a  failure  to  look  and  listen  before  going  upon  the 
track,  there  can  be  no  recovery.^* 

Sec.  103.  Unavoidable  accidents. 

An  accident  to  a  traveler  on  a  highway  struck  by  an  automo- 
bile, happening  without  negligence  on  the  part  of  the  driver  of 
the  automobile  or  the  traveler,  is  an  unavoidable  accident,  and 
the  traveler  cannot  recover  therefor.^^ 

This  principle  is  not  to  be  extended  to  include  those  cases 
where  a  driver  by  the  negligent  operation  of  his  car  is  confronted 
with  one  danger  and  in  his  endeavor  to  avoid  it  causes  the  injury 
complained  of,^°  or  those  where  he  could  not  reasonably  have 
foreseen  the  particular  danger,  but  at  the  time  was  running  his 
car  at  an  unlawful  or  dangerous  rate  of  speed. *^ 

Sec.  104.  Negligence    must    be    shown  —  contributory    negli- 
gence. 

To  enable  a  traveler  either  in  a  vehicle  or  on  foot  upon  a  high- 
way to  recover  for  an  injury  sustained  by  being  struck  by  an 
automobile,  he  must  show  by  the  weight  of  the  evidence  that  the 
negligence  which  proximately  caused  the  accident  was  the  negli- 
gence of  the  defendant  in  the  operation  of  the  automobile.^* 

27.  Kime  v.  Southern  Eailway  Co.,  30.  Mahegan  v.  Faber,  (Wis.),  149 
153  N.  C.  398,  69  S.  E.  274.  N.  W.  397. 

28.  Holmes  v.  Sandpoint  &  I.  B.  31.  Schumacher  v.  Meinrath,  177 
Co.,  25  Ida.  345,  137  Pae.  532.  ni.  App.  530. 

29.  Travels  v.  Hartman,  92  Atl.  32.  Delaware.  —  Simeone  v.  Lind- 
855;  Brown  v.  City  of  Wilmington,  say,  6  Penn.  (Del.)  224,  65  Atl.  778. 
(Del.  Sup.),  90  Atl.  441;  Simeone  v.  Maryland.  —  Havermale  v.  Houck, 
Lindsay,  6  Penn.  (Del.)  224,  65  Atl.  122  Md.  82,  89  Atl.  314. 

778;  Dudley  v.  Raymond,  133  N.  T,  Michigan.  —  Tolmie  v.  Woodward 
Suppl.  17. 
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Where  a  person  seeks  to  recover  for  an  injury  alleged  to  be 
due  to  the  negligent  operation  of  an  automobile,  the  burden  is  on 
him  to  show  negligence  on  the  part  of  the  defendant.  He  must 
show  some  specific  act  or  omission  or  must  show  such  a  condition 
of  affairs  that  it  would  have  been  impossible  for  the  accident  to 
have  occurred,  except  through  the,  negligence  of  the  defendant.^* 

Ordinarily  the  question  of  negligence  and  contributory  negli- 
gence are  for  the  jury.^* 


Taxicab  Co.,  178  Mieh.  426,  144  N. 
W.  855.. 

New  York.  —  Seaman  v.  Mott,  110 
N.  T.  Suppl.  1040. 

Washington.  —  MeCann  v.  Silke, 
75  Wash.  383,  134  Pac.  1063. 

Under  the  lUlnois  law,  which  pro- 
vides that  in  an  action  to  recover 
damages  caused  by  running  an  au- 
tomobile at  a  greater  speed  than 
fifteen  miles  per  hour  a  prima  fa,cie 
case  shall  be  made  by  showing  the 
injury  and  excessive  speed,  it  was 
held,  in  an  action  for  injuries  to  the 
plaintiff,  whose  horse  was  frightened 
by  the  defendant's  automobile,  that 
an  instruction  in  the  language  of  the 
statute  as  to  the  facts  sufficient  to 
make  out  a  prima  facie  case  in  an 
action  for  injuries  caused  by  exces- 
sive speed  was  not  erroneous  on  the 
theory  that  it  ignored  the  question 
as  to  whether  the  injuries  were  occa- 
sioned by  running  the  automobile  at 
an  excessive  speed.  Ward  v.  Mere- 
dith, 220  HI.  66,  77  N.  E.  119. 

Street  car  passenger  Mt.  —  Brew- 
ster V.  Barker,  113  N.  T.  Supp.  1026; 
New  York  Transp.  Co.  v.  Garside, 
157  Fed.  521. 

Pedestrian   crossing   street.  —  Mc- 
Cormick  v.  Hesser,  71  N.  J.  L.  173, 
71  Atl.  55.    See  the  chapter  pertain- 
ing to  pedestrians. 
Finding  as  to  contributory  negli- 


gence ambiguous.  —  Where  deceased 
was  unloading  gravel  and  it  was 
claimed  that,  owing  to  the  negligent 
operation  of  a  motor,  the  horses  used 
in  hauling  the  gravel  became  fright- 
ened and  ran  away  and  the  jury 
were  asked,  "  Could  deceased  by  the 
exercise  of  reasonable  care  and  dili- 
gence have  avoided  the  accident," 
and  the  answer  was  given,  "  No,  not 
under  the  custom  of  unloading 
gravel,"  it  was  held  that  the  an- 
swer was  open  to  some  remark  as 
being  ambiguous  and  that  the  ques- 
tion should  be  answered  plainly  and 
without  any  attempt  at  or  room  for 
evasion.  Marshall  v.  Gowans,  20 
Out.  W.  B.  37,  3  Ont.  W.  N.  69. 

As  to  showing  negligence  of  de- 
fendant in  collision,  see  $  79o. 

33.  Young  V.  Sibley,  Lindsay  & 
Curr  Co.,  119  N.  Y.  Supp.  446. 

See  Deputy  v.  Kimmell,  73  W.  Va. 
595,  80  S.  E.  919,  holding  that  negli- 
gence need  only  be  substantially 
proved. 

34.  Alabama.—  Yarbrough  v. 
Carter,  179  Ala.  356,  60  So.  833. 

California.  —  Baillargeon  ■;;.  Myer 
(Cal.  App.),  149  Pac.  378. 

Colorado.  —  Kent  v.  Treavorgy,  22 
Colo.  App.  441,  125  Pac.  128. 

Illinois.  —  Antrim  v.  Noonan,  186 
111.  App.  360. 
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Contributory  negligence  has  been  held  to  be  a  special  defense 
and  can  only  be  made  an  issue  by  an  affirmative  averment  in  the 


Iowa.  —  Menefee  v.  Whisler,  150 
N.  W.  1034. 

Kansas.  —  Batcliffe  v.  Speith,  149 
Pae.  740. 

Maryland.  —  Taxicab  Co.  of  Balti- 
more City  V.  Emanuel,  125  Md.  246, 
93  Atl.  807. 

Massachusetts.  —  Griffin  v.  Taxi 
Service  Co.,  217  Mass.  293,  104  N.  E. 
838;  Huggon  v.  Whipple  &  Co.,  214 
Mass.  64,  100  N.  E.  1087;  Chandler 
V.  Matheson  Co.,  208  Mass.  569,  95 
N.  E.  103. 

Michigan.  —  Brown  v.  Mitts,  153 
N.  W.  714;  Schoek  v.  Cooling,  175 
Mieh.  313,  141  N.  W.  675;  Goosen  v. 
Packard  Motor  Co.,  174  Mieh.  654, 
140  N.  W.  947;  Johnson  v.  Clark 
Motor  Co.,  173  Mich.  277,  139  N.  W. 
30,  44  L.  E.  A.  (N.  S.)  830. 

Minnesota.  —  George  A.  Homel 
Co.  V.  Minneapolis  St.  Ey.  Co.,  153 
N.  W.  867. 

Missouri.  —  Williams  v.  Kansas 
City,  (Mo.  App.),  177  S.  W.  783; 
Wiedeman  v.  St.  Louis  Taxicab  Co., 
182  Mo.  App.  530,  165  S.  W.  1105, 
1106;  Haaeke  v.  Davis,  166  Mo.  App. 
249, 148S.  W.  450;  Bongner  «.  Ziegen- 
heim,  165  Mo.  App.  328,  147  S.  W. 
182. 

New  York.  —  Ward  v.  Inter- 
national  By.  Co.,  206  N.  Y.  83,  99  N. 
E.  268,  Ann.  Cas.  1914  A.  1170; 
Breese  v.  Nassau  Electric  Co.,  162 
App.  Div.  455,  147  N.  T.  Suppl.  416; 
Taylor  v.  Glens  Falls  Automobile  Co., 
161  App.  Div.  442,  146  N.  Y.  Suppl. 
699;  Cowell  v.  Saperston,  149  App. 
Div.  373,  134  N.  Y.  Suppl.  284; 
Gnecco  v.  Pederson,  154  N.  Y.  Suppl. 
12;  Harris  v.  Burns,  133  N.  Y.  Suppl. 


418;  Aronson  v.  New  York  Taxicab 
Co.,  125  N.  Y.  Suppl.  756. 

North  Dakota.  — Armann  v.  Cas- 
well, 30  N.  D.  406,  152  N.  W.  813; 
Messer  v.  Bruening,  25  N.  D.  599, 
142  N.  W.  158. 

Pennsylvania.  — Haring  v.  Con- 
nell,  244  Pa.  439,  90  Atl.  910;  Bickley 
V.  Southern  Pennsylvania  Tr.  Co.,  56 
Pa.  Super.  Ct,  113;  Price  v.  Newell, 
53  Pa.  Super.  Ct.  628. 

Upon  the  general  ctuestion  of  neg- 
ligence being  for  the  jury  Mr.  Cham- 
berlayne  says,  in  his  recent  work  on 
Evidence,  "  It  is  not  disputed  that 
the  finding  of  the  constituent  facts 
is  matter  for  the  jury.  It  is  only  in 
cases  where  but  one  inference  is  logi- 
cally permissible  that  the  court  says 
that  all  facts  are  established  and 
rules,  as  a  matter  of  law,  as  to  the 
existence  of  negligence,  ignoring  the 
possibility  that  the  jury  might  have 
reached  a  conclusion  not  permitted 
by  the  rules  of  reasoning.  States  of 
fact,  from  which  more  than  one  in- 
ference is  reasonably  possible,  or 
where  the  evidence  as  to  the  exist- 
ence of  material  facts  is  conflicting, 
present  questions  for  the  jury,  whose 
finding,  if  rational,  should  not  be  re- 
versed. "  Chamberlayne's  Modern 
Law  of  Evidence,  J  125. 

A  spectator  at  an  automobile  con- 
test alleged  to  have  been  injured  by 
defendant's  negligence  in  operating 
the  car  which  it  had  entered  in  the 
race  held  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Baldwin 
V.  Locomobile  Co.,  143  App.  Div.  (N. 
Y.)  599,  128  N.  Y.  Supp.  429. 
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answer.  If  not  thus  pleaded,  it  cannot  be  employed  to  defeat  the 
cause  of  action  except  in  cases  where  the  evidence  of  the  plaintiff 
affirmatively  establishes  the  fact  that  his  own  negligence  con- 
tributed to  the  production  of  his  injury."* 

Sec.  105.  Prima  facie  evidence  of  negligence. 

Traveling  on  the  wrong  side  of  the  street  while  a  collision  oc- 
curs constitutes  prima  facie  evidence  of  negligence.'* 

Sec.  106.  Drivers  must  anticipate  danger. 

The  driver  of  a  vehicle  is  bound  to  use  reasonable  care  and  to 
anticipate  the  presence  on  the  street  of  other  persons  having  an 
equal  right  with  himself  to  be  there. '^ 

Sec.  107.  Vehicles  left  standing  at  night. 

Where  while  driving  at  night,  the  plaintiff's  vehicle  ran  into  the 
defendant's  carriage,  standing  in  the  dark  directly  across  a  street, 
without  a  light,  signal  or  other  indication  of  danger,  it  was  de- 
cided by  the  Supreme  Court  of  Errors  of  Connecticut,  that  the 
lower  court  properly  refused  to  decide  that  the  defendant's  act  in 
leaving  his  carriage  in  such  a  manner  so  as  to  obstruct  more  than 
half  the  highway  was  negligence  as  a  matter  of  law.** 

Sec.  108.  Towing  automobiles. 

The  power  of  an  electric  hansom  belonging  to  the  defendant 
having  become  weak  it  was  towed  by  another  hansom  of  the  de- 
fendant's with  a  rope  about  six  or  seven  feet  in  length.  A  driver 
was  seated  on  a  high  seat  in  the  rear  of  each  machine.  At  a 
street  crossing  an  officer  in  charge  of  the  traffic  signaled  them 

35.  Cain  v.  Wintersteen,  144  Mo.      American  Erp.  Co.,  177  Mass.  530,  59 
App.  1,  128  S.  "W.  274.  N.  E.  194,  52  L.  E.  A.  959. 

See  also  $  79,  herein  in  cases  of  See  in  this  connection,  section  72, 

collision.  et  seq.,  herein. 

Compare  Tolmie  v.  Woodward,  178  37.  Geiselman  v.  Schmidt,  106  Md, 

Mich.  426,  144  N.  W.  855.  580,  68  Atl.  202. 

36.  Angell  v.  Lewis,  20  E.  I.  391,  38.  Nesbit  v.  Crosby,  74  Conn.  554, 
39  Atl.  521.     See  also  Perlstein  v.  51  Atl.  550. 
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to  stop,  which  they  did,  and  the  plaintiff  attempted  to  pass  be- 
tween the  two  hansoms.  The  rear  driver,  seeing  her,  called  out  a 
warning  of  the  rope,  which,  she  testified,  she  did  not  hear,  and 
she  was  caught  by  the  rope  and  thrown.  Upon  these  facts  it  was 
decided  that  the  defendant  was  not  negligent.^® 

Sec.  109.  Negligence. 

Negligence  of  the  defendant  is  properly  found  on  evidence 
that,  driving  his  automobile  on  the  street,  he  came  up  behind  the 
plaintiff,  riding  in  the  same  direction  on  a  bicycle,  and  ran  into 
his  wheel.*" 

In  such  cases  the  party  operating  a  motor  car  in  the  rear  of 
another  vehicle  is  in  the  better  position  to  avoid  danger  and 
where  the  one  in  front  is  exercising  reasonable  care,  a  collision 
would  seem  to  at  least,  prima  facie,  indicate  negligence  on  the 
part  of  the  former. 

Sec.  110.  Evidence  of  due  care. 

Where,  in  an  action  for  injuries  to  a  pedestrian  struck  by  an 
automobile,  there  was  evidence  that  he  and  his  companions, 
while  on  the  street,  took  precautions  against  injury,  evidence 
that  just  before  the  accident  one  of  the  companions  looked  back, 
and  stated  that  two  street  cars  were  coming,  and  that  he  looked 
back  a  second  time,  and  said  that  if  they  hurried  they  could 
catch  the  second  car,  was  admissible  as  bearing  on  the  plaintiff's 
case,  on  the  jury  finding  that  the  plaintiff  was  justified  in  relying 
on  his  companions.*^ 

39.  Canfield  v.  New  York  Transp.  onus  cast  upon  him  by  section  18  of 
Co.,  128  App.-  Div.  (N.  T.)  450,  112  the  Motor  Vehicle  Act  in  an  action 
N.  T.  Supp.  854.  Compare  Jerome  v.  to  recover  for  injury  caused  by  col- 
Hawley,  147  App.  Div.  (N.  Y.)  475,  lision  of  an  automobile  with  a  ve- 
131  N.  Y.  Suppl.  897.  hide  which  it  had  overtaken  on  the 

See  in  this  connection  chapter  highway  and  attempted  to  pass. 
XVII.,  herein.  Fisher  v.  Murphy,  20  Ont.  W.  E.  201, 

40.  Heath  v.  Cook,  (E.  I.),  68  Atl.      3  Out.  W.  N.  150. 

427.  41.  Belleveau  v.  S.  C.  Lowe  Supply 

Failure    of   defendant   to    satisfy      Co.,  200  Mass.  237,  86  N.  E.  301. 
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In  this  connection  it  is  held  that  the  burden  of  proof  is  not 
upon  the  plaintiff,  in  an  action  to  recover  for  injuries  to  an  auto- 
mobile, to  show  that  the  driver  was  competent.** 

Sec.  111.  Skidding. 

In  an  action  to  recover  for  injuries  caused  by  an  automobile 
which  skidded  and  struck  the  plaintiff  while  standing  upon  the 
sidewalk,  it  is  decided  that  there  must  be  a  finding  justified  by  the 
evidence,  either  that  the  chauffeur  was  negligent  in  the  operation 
of  the  machine,  that  he  did  some  act  which  a  prudent  person 
would  not  have  done,  or  omitted  some  act  which  a  prudent  per- 
son would  have  done  in  the  operation  of  the  vehicle,  or  that  in 
some  other  respects  the  defendant  or  his  agents  were  negligent.** 

The  mere  fact  of  the  skidding  of  a  car  is  not  of  itself  such 
evidence  of  negligence  as  to  render  the  owner  liable  for  an  injury 
in  consequence  thereof,**  and  whether  the  driver  was  negligent 
in  his  management  of  the  machine  is  ordinarily  a  question  for  the 
jury.*^ 

So  a  chauffeur  cannot  be  held  negligent  in  applying  the  brakes 

42.  Latham  v.  Cleveland  0.  0.  &      B.  (N.  S.)  409. 

St.  L.  E.  Co.,  179  111.  App.  324.  So  in  another  case  an  accident  to 

43.  Philpot  V.  Fifth  Ave.  Coach  a  passenger  on  a  motor  car  omnibus 
Co.,  142  App.  Div.  (N.  Y.)  811,  128  resulting  from  the  tendency  of  such 
N.  Y.  Supp.  35.  vehicles  to  skid  on  slippery  roads  is 

Skidding  not  evidence  that  vehicle  held  in  an  English  ease  not  to  be  evi- 

a  nuisance.  —  The  skidding  of  a  mo-  denee  of  negligence  or  of  nuisance, 

tor    omnibus    upon    a    greasy    road.  And    the     knowledge     or    want     of 

■where  there  is  no  negligence  on  the  knowledge  of  the  passenger  of  such 

part  of  the  driver,  and  the  skidding  tendency  is   held  not  to   affect   the 

is  due  to  the  precautions  taken  by  event  of  the  action.    Wing  v.  London 

the  driver  to  bring  the  vehicle  to  a  General  Omnibus  Company  Limited, 

sudden  stop  in  order  to  avoid  an  ae-  (C.  A.),  101  Law  T.  B.  (N.  S.)  411, 

eident,  is  held  in  an  English  ease  to  reversing  100  Law  T.  E.  (N.  8.)  301. 

be  no   evidence  that  the  particular  44.  Williams     v.     Holbrook,     216 

vehicle  is  a  nuisance  for  the  placing  Mass.  239,  103  N.  E.  633.    See  Tooker 

of  which  on  the  highway  the  owners  v.  Fowler   &   Sellars   Co.,   147   App. 

are  liable  if  damage  ensues.    Parker  Div.  164,  132  N.  Y.  Suppl.  213. 

V.  London  General  Omnibus  Company  45.  Williams     v.     Holbrook,     216 

Limited,   (K.  B.  Div.),  100  Law  T.  Mass.  239,  103  N.  E.  633. 
13 
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of  an  automobile  while  going  at  an  excessive  rate  of  speed  in 
order  to  reduce  the  speed,  even  though  skidding  occurred  from 
the  application  of  the  brakes,  owing  to  the  slippery  condition 
of  the  pavement,  if  there  be  nothing  to  show  that  he  did  not 
do  all  that  he  could  have  done  to  avoid  the  accident.*® 

In  another  case  it  is  decided  that  the  mere  fact  that  a  motor 
omnibus  damaged  a  street  lamp  because  it  skidded  is  sufficient  to 
allow  the  case  to  go  to  the  jury  on  the  question  of  the  driver's 
negligence.*'' 

Where  the  skidding  is  caused  by  some  object  striking  the  auto- 
mobile and  the  driver  is  exercising  due  care  at  the  time,  a  re- 
covery, for  any  injury  sustained  by  the  car,  may  be  had,  on  the 
ground  that  the  proximate  cause  of  such  injury  was  the  object 
which  came  in  contact  with  the  machine.** 

The  skidding  of  an  automobile  may,  however,  clearly  be  the 
result  of  the  driver's  negligence,  as  where  the  pavement  is  slip- 
pery and  he  endeavors  to  make  a  quick  turn,  not  called  for  by 
any  sudden  emergency  confronting  him.  Where  a  traveler,  in 
the  exercise  of  reasonable  care,  is  injured  by  such  conduct  on 
the  part  of  the  driver,  he  may  ordinarily  recover.*® 

Sec.  112.  Thoughtless  inattention. 

The  plaintiff  and  his  sister  were  riding  in  an  open  wagon 
drawn  by  one  horse,  and,  discovering  the  canopy  top  of  an  ap- 
proaching automobile  in  which  the  defendant  and  a  companion 
were  traveling,  the  sister  gave  the  statutory  signal  by  raising 
the  hand  for  the  automobile  to  stop.  The  defendant  disregarded 
the  signal  to  stop  and  ran  the  automobile  out  of  the  highway 
two  or  three  rods  into  a  dooryard.  The  plaintiff  was  thereby 
induced  to  believe  that  he  could  drive  along  in  safety,  but  the 

46.  Philpot  V.  Fifth  Ave.  Coach  48.  Williams  v.  Brennan,  213  Mass. 
Co.,  142  App.  Div.  (N.  T.)  811,  128  28,  99  N.  K  516,  so  holding  where  the 
N.  T.  Supp.  35.  skidding  was  due  to  the  automobile 

47.  Walton    &    Co.    v.    The    Van-  being  struck  by  the  body  of  a  dog. 
guard;  Motorbus  Co.,  T.  L.  Kep.,  vol.  49.  Van  Winckler  v.  Morris,  46  Pa. 
XXY.,  No.  2,  p.  13,  Oct.  27,  1908.  Super.  Ct.  142. 
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automobile  unexpectedly  turned  and  reappeared  in  the  highway 
directly  in  front  of  the  plaintiff,  frightening  his  horse,  and 
causing  several  personal  injuries  to  the  plaintiff.  The  verdict 
was  for  the  plaintiff,  who  was  awarded  $225  damages. 

If  the  defendant  had  regarded  the  plaintiff's  signal  and 
promptly  stopped  his  machine,  the  plaintiff  would  have  had  an 
opportunity  to  drive  into  the  dooryard  himself,  as  he  intended 
to  do.  If  the  defendant  had  kept  his  car  stationary  for  a  few 
seconds  in  the  dooryard,  the  plaintiff  could  have  driven  along  the 
highway  safely.  The  defendant  did  neither  of  these  things;  but, 
having  induced  the  plaintiff  to  believe  that  the  car  would  remain 
beyond  the  area  of  danger,  he  suddenly  reappeared  with  it  in 
front  of  the  plaintiff,  partly  in  the  highway.  His  explanation 
of  this  management  of  his  car  was  that  the  team  was  so  far  up 
the  road  that  it  had  passed  out  of  his  view.  This  must  be 
deemed  thoughtless  inattention  on  his  part,  and  "  thoughtless  in- 
attention "  has  been  declared  by  the  Supreme  Judicial  Court  of 
Maine  to  be  the  "  essence  of  negligence." 

The  court  held  that  the  defendant's  thoughtless  inattention  un- 
der the  circumstances  was  a  failure  of  duty  on  his  part  toward 
the  plaintiff,  and  the  approximate  cause  of  the  injury,  and 
that  the  verdict  in  favor  of  the  plaintiff  was  warranted  by  the 
evidence.®'* 

Sec.  113.  Legal  status  of  guest. 

The  legal  status  of  one  riding  in  an  automobile  as  a  guest  of 
the  driver  or  owner  is  one  of  considerable  interest  owing  to  the 
various  elements  and  factors  which  may  be  controlling  in  the 
particular  case. 

That  there  is  a  liability  both  civil  and  criminal  which  might 
arise  under  certain  circumstances  must  be  conceded,  but,  ordi- 
narily, a  guest  occupies  a  position  very  similar  to  a  passenger  in 
a  train,  in  so  far  as  his  liability  is  concerned,  with  this  excep- 

50.  Towle  V.  Morse,  103  Me.  250,      ingdale,  85  Me.  523,  27  Atl.  464. 
68  Atl.  1044,  citing  Tasker  v.  Farm- 


196  The  Law  of  Automobiles. 

tion,  however:  If  there  is  any  relation  of  agency,  at  the  time 
of  the  commission  of  the  injury,  between  the  guest  and  the 
driver,  for  example,  where  the  driver  at  the  guest's  request  con- 
trols the  vehicle  in  a  certain  way,  then  it  may  be  said  that  by 
reason  of  the  privity  existing  between  the  two  parties  there  is  a 
joint  liability  for  a  wrong  committed. 

In  considering  the  rights  of  a  guest  we  have  a  different  situ- 
ation presented.  Although  he  pays  nothing  for  riding,  he  is, 
nevertheless,  in  the  care  and  custody  of  the  owner  or  driver 
of  the  machine  and  is  entitled  to  a  reasonable  degree  of  care  for 
his  safety.  If  the  driver  has  negligently  run  into  some  obstacle 
on  the  highway  and  thereby  injured  the  guest,  undoubtedly  the 
owner  and  the  driver  would  be  liable  to  civil  suit  for  damages. 
One  who  voluntarily  accepts  an  invitation  to  ride  as  a  guest  in 
an  automobile  does  not  relinquish  his  right  of  protection  from 
personal  injury  caused  by  carelessness,  and  it  should  be  under- 
stood by  owners  of  motor  vehicles  that  they  assume  quite  a 
serious  responsibility  when  they  invite  others  to  ride  with  them, 
especially  persons  who  by  reason  of  weaknesses  are  subject  to 
injury  from  slight  causes. 

In  this  connection  it  has  been  decided,  where  the  owner  of  an 
automobile  loaned  it  to  another  and  accompanied  the  borrower 
as  his  guest,  but  in  no  way  participated  in  the  operation  and  con- 
trol of  the  machine,  that  an  automobile  not  being  a  dangerbus  in- 
strumentality, there  is  no  theory  upon  which  the  owner  can  be 
held  liable  for  an  injury  caused  by  the  borrower's  negligence.^^ 

In  another  case  where  a  person  was  riding  as  guest  in  a  ve- 
hicle struck  by  an  automobile,  the  question  whether  such  person 
and  others  in  the  vehicle  were  engaged  in  the  joint  prosecution 
of  a  common  purpose,  was  held  to  be  properly  one  of  fact  for 
jury.**^ 

The  criminal  liability  of  a  guest  riding  in  an  auto  is  quite  dif- 

51.  Hartley   v.   Miller,    165   Mich.  52.  Ward  v.  Meads,  114  Minn.  18, 

115,  130  N.  W.  336,  33  L,  E.  A.  (N.  130  N.  W.  2;  Tereau  v.  Meads,  114 
S.)  81.  Min.  517,  130  N.  W.  3. 
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ferent  from  his  civil  responsibility.  If  a  motor  vehicle  violates 
the  law  concerning  speed  while  a  guest  is  in  it,  he  may  be  said  to 
be  a  user  of  the  machine,  although  he  is  not  actually  driving. 
Most  of  the  State  automobile  acts  in  this  country  provide  that 
no  motor  vehicle  or  automobile  shall  be  driven  beyond  a  certain 
rate  of  speed  at  certain  places.  This  prohibition  means,  not 
only  that  the  person  who  has  his  hands  upon  the  wheel  shall  not 
drive  beyond  the  speed  limit,  but  no  one  shall,  who  has  it  in  his 
power  to  prevent  it,  allow  the  machine  to  be  driven  faster  than 
the  maximum  rate. 

A  glaring  instance  of  the  statutory  criminal  liability  of  a 
guest  is  illustrated  by  an  enactment  such  as  the  following: 

"  No  person  or  persons  shall  be  allowed  to  use,  operate 
or  drive  any  motor  vehicle  .  .  .  at  a  greater  speed  than 
a  mile  in  six  minutes,  etc." 

It  will  be  seen  that  persons  are  thus  prohibited  from  using 
automobiles  which  are  being  driven  at  a  higher  rate  than  the 
law  prescribes.  In  another  section  of  the  same  act  it  was  pro- 
vided that, 

"  Any  person  using  or  operating  a  motor  vehicle     .     .     . 
shall  have  displayed  in  a  conspicuous  place  on  the  front 
'   and  back  of  said  vehicle  tags  furnished  by  the  State  High- 
way Department,  etc." 

These  two  sections  would  apply  to  guests,  as  would  a  further 
provision  that  if  any  person  violates  any  of  the  provisions  of 
the  law  he  shall  be  subjected  to  a  penalty,  etc. 

There  is  another  aspect  of  the  guest's  criminal  liability  aside 
from  what  has  been  mentioned,  and  that  \$  he  might  be  con- 
sidered, under  certain  circumstances,  as  a  principal  violator  of 
the  law  even  though  he  did  not  actually  drive  the  machine 
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at  the  time,  if  the  machine  was  under  his  control  and  guidance 
while  he  acted  in  the  capacity  of  director  of  its  movements. 

Sec.  114.  Imputed  negligence. 

The  general  rule  that  the  plaintiff  in  an  action  for  negligence 
cannot  recover  if  his  own  failure  to  exercise  reasonable  care 
materially  contributed  to  the  injury  is  held  to  apply  not  only 
to  the  driver  of  an  automobile,  but  to  all  its  occupants,  although 
the  exercise  of  "  reasonable  care  "  may  demand  of  the  latter, 
under  ordinary  conditions,  but  little  in  the  way  of  active  vigi- 
lance or  circumspection.  A  gratuitous  passenger  in  any  vehicle 
is  not  ordinarily  expected  to  give  directions  or  advice  as  to  its 
management  or  control,  but  circumstances  may  arise  in  which 
it  would  become  his  duty  in  the  exercise  of  such  care  to  look 
out  for  threatened  or  possible  danger  and  upon  its  discovery  to 
warn  the  driver.  So  where  plaintifif,  while  riding  with  her  hus- 
band in  an  automobile  which  he  was  driving,  was  injured  in  a 
collision  with  a  street  railway  car  and  the  defendant  contended 
that  the  plaintiff  might  easily  have  seen  the  approaching  car, 
had  she  used  reasonable  care,  in  time  to  have  warned  her  hus- 
band, and  thereby  enabled  him  to  avoid  the  collision,  it  was 
decided  that  if  the  jury  so  found,  and  that  the  plaintiff's  fail- 
ure to  exercise  such  care  was  a  proximate  cause  of  her  injury, 
she  could  not  recover,  even  though  she  might  not  have  had 
actual  knowledge  of  the  danger  in  time  to  have  warned  her 
husband.^* 

The  court  said :  "  It  cannot  be  said,  therefore,  that  in  every 
case,  and  all  the  time,  it  is  the  duty  of  a  gratuitous  passenger 
to  use  his  senses,  or  to  look  and  listen  in  order  to  discover  ap- 
proaching vehicles  or  other  dangers,  or  that  his  failure  to  do 
so  would  be  a  failure  to  exercise  due  care.  But  while  this  is 
so,  the  law  fixes  no  different  standard  of  duty  for  him  than 
for  the  driver.  Each  is  bound  to  use  reasonable  care.  What 
conduct  on  the  passenger's  part  is  necessary  to  comply  with  his 

63.  Clarke  v.  Connecticut  Co.,  83  Conn.  219,  76  Atl.  533. 
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duty  must  depend  upon  all  the  circumstances,  one  of  which  is 
that  he  is  merely  a  passenger  having  no  control  over  the  man- 
agement of  the  vehicle  in  which  he  is  being  transported.  Mani- 
festly the  conduct  which  reasonable  care  requires  of  such  a 
passenger  will  not  ordinarily,  if  in  any  case,  be  the  same  as  that 
which  it  would  require  of  the  driver.  While  the  standard  of 
duty  is  the  same,  the  conduct  required  to  fulfil  that  duty  is 
ordinarily  different  because  their  circumstances  are  different. 
Whether  reasonable  care  has  been  exercised  in  either  case  is 
a  question  of  fact  for  the  jury."  ^* 

And  in  a  case  in  New  York  it  is  decided  that  the  owner  of 
a  motor  car  ig  not  liable  for  personal  injuries  caused  by  it 
merely  because  he  owned  the  car,  or  because  the  chauffeur  em- 
ployed by  him  was  driving  it.  So  where  two  brothers  owned 
motor  cars  and  agreed  that  either  could  use  the  car  of  the 
other  as  he  desired,  the  owner  of  one  car  was  held  not  to  be 
liable  for  injuries  to  a  pedestrian  occurring  through  the  neg- 
ligence of  the  chauffeur  while  the  car  was  being  used  by  his 
brother  in  his  own  business  even  if  the  chauffeur  driving  the 
car  were  employed  and  paid  by  the  owner.  ^* 

But  where  two  persons  exercising  joint  control  over  an  au- 
tomobile, are  riding  therein,  each  is  chargeable  with  the  negli- 
gence of  the  other. ^® 

Again,  where  the  plaintiff,  a  girl  not  over  sixteen  years  of 
age,  was  sitting  in  the  rear  of  a  vehicle  which  her  stepfather 
was  driving,  his  negligence  in  driving  into  a  dangerous  position 
could  not  be  imputed  to  the  plaintiff,  her  status  being  that  of  a 
mere  passenger.^'' 

54.  Per  Thayer,  J.  mobile  with  a  guest,  and  the  latter 

55.  Freibaum  v.  Brady,  143  App.  is  requested  by  one  of  them  to  operr 
Div.  (N.  Y.)  220,  128  N.  W.  Supp.  ate  it,  the  question  of  liability  on  the 
121.  theory  of  agency  is  properly  submit- 

56.  Judge  V.  Wallen,  (Neb.),  152  ted  to  jury.  Solan  v.  Pasehe,  (Tex. 
N.  W.  318;   Van  Horn  v.  Simpson,  Civ.  App.),  153  S.  "W.  672. 

(8.  D.),  153  N.  W.  883.  57.  Zalotuohin  v.  Metropolitan  St. 

Where  two  persons  exercising  such  Ey.  Co.,  127  Mo.  App.  577,  106  S.  W. 
joint  control  are  riding  in  an  auto-      548. 
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And  where  a  street  car  is  negligently  run  into  a  vehicle,  one 
riding  in  the  vehicle  and  injured  thereby  without  negligence 
on  his  part,  may  recover  for  the  injuries,  although  the  driver 
of  the  vehicle  was  negligent.^* 

So  in  an  action  against  a  street  railway  for  injuries  to  the 
plaintiff  received  in  a  collision  between  the  defendant's  car  and 
an  automobile,  in  which  the  plaintiff  was  riding  as  a  passenger, 
having  nothing  to  do  with  the  control  of  the  machine,  it  was 
held  that  he  was  not  chargeable  with  the  negligence  of  the 
driver  of  the  automobile.^® 

In  Chadbourne  v.  Springfield  Street  Railway,  in  the  Supreme 
Judicial  Court  of  Massachusetts,*"  it  was  held  that  where  plain- 
tiff, who  was  inexperienced  in  the  operation  of  an  automobile, 
was  injured,  while  riding  as  the  guest  of  an  experienced  driver, 
in  a  collision  between  the  automobile  and  a  street  car,  the  driver's 
negligence,  if  any,  was  not  imputable  to  her.  On  this  point  the 
court  said: 

"  The  question  of  the  plaintiff's  due  care  was  for  the  jury. 
She  seems  to  have  conducted  herself  as  an  invited  guest  of  the 
driver  of  an  automobile  or  other  vehicle  naturally  would  do. 
She  trusted  him  as  to  the  running  of  the  machine;  that  is,  she 
did  not  attempt  to  interfere  with  his  management  of  the  auto- 
mobile. In  view  of  her  inexperience,  and  of  what  might  have 
been  found  to  be  the  skill  and  experience  of  the  driver,  the  jury 
might  well  have  thought  that  this  was  a  wise  course  on  her 
part.  Nor  was  there  any  relation  of  agency  between  her  and 
the  driver,  such  as  of  itself  would  affect  her  with  negligence  on 
his  part.  She  had  no  right  to  control  him.  There  was  no 
mutuality  in  a  common  enterprise  between  them.  It  cannot 
be  said  as  matter  of  law  that  she  ought  to  have  warned  the 
driver  against  turning  out  from  behind  the  car  which  he  had 
been  following,  especially  in  view  of  the  fact  that  he  was  turn- 
ing both  in  the  direction  required  by  statute   (Rev.  Laws,  ch. 

58.  Eckels  v.  Muttsehall,  230  HI.  Company,  119  App.  Div.  (N.  T.)  487, 
462,  82  N.  E.  872.  104  N.  Y.  Supp.  95. 

59.  Ward  v.  Brooklyn  Heights  Car  60.  199  Mass.  574,  85  N.  E.  737. 
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54,  sec.  2)  and  in  the  only  direction  in  which  the  width  of  the 
bridge  afforded  room  for  him  to  pass  that  car.  And  she  had 
a  right  to  rely  somewhat  on  the  acquaintance  with  the  road 
which  she  might  presume  that  he  had. 

Accordingly,  we  need  not  consider  whether  it  can  be  said 
that  Reed's  conduct  was,  as  matter  of  law,  negligent.  Even  if 
this  were  so,  the  plaintiff's  own  due  care  was  for  the  jury."  *^ 

But  where  the  plaintiff  and  his  companion  were  engaged  in 
hauling  fodder  with  a  team,  and  the  plaintiff  was  injured  while 
his  companion  was  endeavoring  to  force  the  horses  past  an 
object  causing  them  fright,  the  relation  of  master  and  servant, 
or  joint  undertaking,  existed  between  the  plaintiff  and  his  com- 
panion, so  that  the  plaintiff  was  chargeable  with  the  negligence 
of  the  latter.*^ 

Sec.  1 1 4a.  Imputed  negligence  —  conclusion. 

In  conclusion  the  following  principles  may,  we  think,  be 
given  as  generally  accepted. 

A  passenger  in  an  automobile,  taxicab  or  sight-seeing  car  is 
not  chargeable  with  the  negligence  of  the  driver.®^ 

61.  Schultz  V.  Old  Colony  St.  Ey.,  New  Jersey.  —  Horandt  v.  Central 
193  Mass.  309,  79  N.  E.  873,  8  L.  E.  E.  Co.,  81  N.  J.  L.  488,  83  Atl.  511. 
A.  (N.  S.)  597,  118  Am.  St.  Eep.  Pennaylvarda. —  Sisson  v.  City  of 
502,  9  Ann.  Cas.  402;  Miller  v.  Bos-  Philadelphia,  93  Atl.  936;  Dunlap  v. 
ton  &  Northern  Street  Ey.,  197  Mass.  Philadelphia  Eapid  Trans.  Co.,  93 
535,  83  N.  E.  990.  Atl.  873. 

62.  Louisville  &  N.  E.  Co.  v.  Arm-  Washmgton.  —  Beach    v.    City    of 
strong,  127  Ky,  367,  32  Ky.  L.  Eep.  Seattle,  148  Pac.  39. 

252,  105  S.  W.  473.  United  States.  —  Long    Island    E. 

63.  Loidsiana.  —  Eoby    v.    Kansas      Co.  v.  Darnell,  221  Fed.  191. 

City  Southern  Ey.  Co.,  130  La.  880,  The  duty  to  look  'and  listen  before 

58  So.  696,  41  L.  E.  A.  (N.  8.)  355.  crossing  railroad  tracks  does  not  rest 

Ma/ryland.  —  United  Eys.  &  Elec.  upon  the  passenger  as  on  the  driver. 

Co.  V.  Grain,  123  Md.  332,   91  AtL  Thomas    v.    Illinois    Cent.    E..  Co., 

405.  (Iowa),  151  N.  W.  387. 

Michigan.  —  Webber    v.    Billings,  The   duty  to   exercise   reasonable 

150  N.  W.  332.  care  rests  upon  the  passenger,  how- 

Missouri.  —  McFadden    v.    Metro-  ever.    Dunlap  v.  Philadelphia  Eapid 

politan  St.  Ey.  Co.,  161  Mo.  App.  652,  Transit  Co.,   (Pa.),  93  AtL  873. 
143  8.  W.  884. 
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One  who  rides  in  an  automobile  upon  the  invitation  of  the 
owner  or  driver,  but  with  no  control  over  the  management  of 
the  car  is  not  liable  for  the  negligence  of  the  person  operating 
it,  the  operator's  negligence  not  being  imputed  to  him.^* 

If  under  such  circumstances  the  negligent  operation  of  the 
machine  by  the  owner  results  in  an  injury  to  his  guest,  the 
former  will  be  liable  therefor. 

In  such  cases  the  driver  is  obligated  to  exercise  due  care.*^ 


64.  Adamson  v.  MeEwen,  12  Ga. 
App.  508,  77  S.  B.  591;  Anthony  v. 
Kiefner,  (Kan.),  150  Pac.  524;  Pease 
V.  Gardner,  (Me.),  93  Atl.  550;  Her- 
mann v.  Rhode  Island  Co.,  36  E.  I. 
447,  90  Atl.  813. 

Statute  imputing  negligence  of 
operator  to  guest  held  unconstitu- 
tional. Birmingham-Tuscaloosa  Ry. 
&  U.  Co.  V.  Carpenter,  (Ala.),  69 
So.  626. 

65.  Beard  v.  Klusmeir,  158  Ky. 
153,  164  8.  W.  319,  50  L.  E.  A.  (N. 
S.)  1100;  Fitzjarrel  v.  Boyd,  123  Md. 
497,  91  Atl.  547;  Patnode  v.  Foote, 
153  App.  Div.  (N.  Y.)  494,  138  N. 
T.  Suppl.  221. 

In  Beard  v.  Klusmeir,  158  Ky.  153, 
164  S.  W.  319,  50  L.  E.  A.  (N.  S.) 
1100,  the  court  said: 

"  Perhaps  the  best  reasoned  opin- 
ion upon  the  subject  is  found  in  Pat- 
node  V.  Foote,  decided  in  1912  by  the 
Appellate  Division  of  the  Supreme 
Court  of  New  Tork,  and  reported  in 
153  App.  Div.  494,  138  N.  Y.  8.  221. 
In  that  case  Patnode  invited  Foote 
to  ride  with  him  in  an  open  buggy 
drawn  by  one  horse,  and  driven  by 
Patnode.  There  was  evidence  tend- 
ing to  show  that  Patnode  drove  at  a 
reckless  speed  against  Foote's  pro- 
test, and  that  a  collision  with  a 
wagon,  which  threw  Foote  violently 
to    the    ground,   was   the   result    of 


Patnode 's  careless  driving.  Foote 
having  recovered  a  verdict  for  $400, 
Patnode  appealed.  In  sustaining  the 
recovery  the  Court  said :  '  The  de- 
fendant insists,  as  one  of  his 
grounds  for  reversal  of  the  judg- 
ment, that  his  motion  for  a  non  suit 
should  have  been  granted,  because 
the  plaintiff  was  his  gratuitous  pas- 
senger to  whom  he  owed  no  duty  of 
care.  Counsel  upon  both  sides  con- 
fess their  inability  to  find  any  re- 
ported decision  defining  the  obliga- 
tion of  one  who  invites  another  to 
ride  in  his  private  .vehicle  toward 
the  passenger  so  invited.  After  con- 
siderable research,  we  have  not  been 
able  to  find  any  such  decision  in  this 
State,  but  we  do  find  in  case  of 
Pigeon  17.  Lane,  80  Conn.  237,  67 
Atl.  886,  11  Ann.  Cas.  371,  which  im- 
presses us  as  stating  the  true  rule. 
In  that  case  the  person  invited  to 
ride  in  the  private  vehicle  of  another 
is  declared  to  be  a  licensee,  and  the 
duty  of  the  person  giving  such  in- 
vitation is  stated  to  be  the  refrain- 
ing from  doing  any  '  negligent  acts 
by  which  the  danger  of  riding  upon 
the  conveyance  was  increased  or  a 
new  danger  created,'  and  a  summary 
of  the  decision  is  stated  in  the  syl- 
labus as  follows :  Such  '  licensee  can 
recover  only  for  the  active  negli- 
gence   of    the    licensor.'     A   person 
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An  owner  of  an  automobile  will  not,  however,  be  liable  for 
an  injury  to  a  person  riding  in  his  car  without  his  knowledge 
but  as  the  guest  of  the  driver.*® 

A  person  who  continues  to  ride  with,  knowledge  of  the  danger 
incident  to  the  operation  of  the  car,  is  held  not  to  be  included 
within  the  operation  of  the  rule  that  the  negligence  of  a  driver 
is  not  to  be  imputed  to  a  guest  riding  with  him.  Thus  it  has 
been  so  held  where  a  person  with  knowledge  of  the  fact  that 


thus  invited  to  ride  stands  in  the 
same  situation  as  a  bare  licensee 
■who  enters  upon  real  property  which 
the  licensor  is  under  no  obligation 
to  make  safe  or  keep  so,  but  who  is 
liable  only  for  active  negligence. 
Birch  -u.  City  of  New  York,  190  N. 
Y.  397,  83  N.  E.  51,  18  L.  E.  A.  (N. 
S.)  595.  The  obligation  of  one  who 
invites  another  to  ride  is  not  as 
great  as  that  of  the  owner  of 
real  property  who  invites  another 
thereon,  especially  for  the  purposes 
of  trade  or  commerce,  because,  under 
such  circumstances,  the  one  who 
gives  the  invitation  is  bound  to  ex- 
ercise ordinary  care  to  keep  such 
property  reasonably  safe.  Duhme  v. 
Hamburg-American  ^Packet  Co.,  184 
N.  Y.  404,  77  N.  E.  386,  112  Am.  St. 
Eep.  615.  Under  the  above  prin- 
ciples, therefore,  one  who  invites 
another  to  ride  is  not  bound  to  fur- 
nish a  sound  vehicle  or  a  safe  horse. 
If  he  should  have  knowledge  that 
the  vehicle  was  unfit  for  transporta- 
tion or  the  horse  unsafe  to  drive, 
another  element  would  arise,  and  he 
might  bfe  liable  for  recklessly  induc- 
ing another  to  enter  upon  danger. 
These  latter  elements,  however,  are 
not  involved  in  the  present  action, 
and  the  duty  of  the  defendant  to- 


ward the  plaintiff  only  was  to  use 
ordinary  care  not  to  increase  the 
danger  of  her  riding  with  him  or 
to  create  any  new  danger.  It  was 
practically  upon  this  theory  that  the 
learned  trial  court  submitted  the 
case  to  the  jury.'  We  think  the  rule 
there  stated  is  the  correct  rule,  and 
that  appellant's  duty  to  the  appellee 
was  to  use  ordinary  care  not  to  in- 
crease the  danger  of  her  riding 
with  him,  or  to  create  any  new 
danger.  In  the  case  at  bar,  appel- 
lant is  charged  with  creating  a  new 
danger  by  his  fast  and  reckless  driv- 
ing. As  said  in  the  Foote  Case, 
supra,  one  who  invites  another  to 
ride  is  not  bound  to  furnish  a  safe 
vehicle,  or  a  safe  horse,  or  a  safe  au- 
tomobile; but,  if  the  driver  fails  to 
use  ordinary  care  in  driving  the  au- 
tomobile, he  thereby  creates  a  new 
danger  for  which  he  is  liable.  In 
order  to  free  themselves  from  the 
charge  of  reckless  driving,  chauffeurs 
should  never  forget  that  juries  usu- 
ally look  upon  an  automobile  as 
an  inherently  dangerous  contrivance 
that  is  likely  to  go  at  an  unreason- 
able speed,  at  any  time,  if  not  sup- 
pressed." 

66.  Powers  v.  Williamson,   (Ala.), 
66  So.  585. 
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there  were  no  lights  on  a  car  remained  therein  while  traveling 
over  roads  with  which  they  were  not  familiar.*'' 

So  where  the  driver  of  a  car  is  intoxicated  it  is  held  that  a 
person  who,  with  knowledge  of  such  fact,  remains  therein  will 
be  precluded  from  a  recovery  for  injuries  sustained  in  a  col- 
lision.** 


67.  Eebillard  v.  Railroad  Co.,  216 
Fed.  503.    The  court  said: 

"In  Little  v.  Haeket,  116  TJ.  S. 
366,  which  is  the  leading  American 
case  on  this  subject,  and  which  has 
been  followed  by  the  American 
courts  generally,  the  rule  was  estab- 
lished that  the  contributory  negli- 
gence of  the  driver  of  a  public  con- 
veyance would  not  be  imputed  to  a 
passenger.  And  this  Court  in  Union 
Pacific  Ey.  Co.  v.  Lapsley,  51  Fed. 
174,  2  C.  C.  A.  149,  and  City,  of 
Winona  v.  Botzet,  169  Fed.  321,  has 
extended  this  rule  to  a  person  who 
accepts  a  gratuitous  invitation  of  the 
owner  and  driver  of  a  vehicle  to  ride 
with  him,  even  if  it  is  not  a  public 
conveyance.  But  an  examination  of 
the    many   eases   on   that    question 


shows  that  the  writers  of  the  opin- 
ions are  careful  to  except  a  passen- 
ger or  guest  who  with  knowledge  of 
the  danger  remains  in  such  danger- 
ous position.  .  .  .  The  plaintiff, 
as  a  '  reasonably  prudent  person, 
must  have  known  of  the  danger  in- 
cident to  riding  in  a  motor  car  on 
a  dark  night,  without  lights,  over 
roads  with  which  neither  the  driver 
of  the  car,  nor  any  of  the  persons 
with  him  in  the  car,  were  familiar. 
When  with  full  knowledge  of  that 
fact  the  plaintiff  remained  in  the  car 
he  was  as  guilty  of  negligence  as  the 
driver  himself." 

See  also  Hubbard  v.  Bartholomew, 
163  Iowa  58,  144  N.  W.  13. 

68.  Lynn  v.  Goodwin,  (Col.),  148 
Pac.  927. 
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CHAPTER  VIII. 

MEETING  AND  PASSING. 

Sec.  115.  Turning  to  the  right. 

116.  Failure   to   seasonably   turn   to   right. 

117.  Automobile    on   car   track  —  duty    of    driver. 

118.  Traveling    on    unfrequented  part   of   highway. 

119.  When  half  of  road  need  not  be  ^ven. 

120.  Presumption  in  case  of  collision. 

121.  Treble  damages  under  statute. 

Sec.  115.  Turning  to  the  right. 

Where  vehicles  are  approaching  on  the  highway,  the  law  re- 
quires them  to  seasonably  turn  to  the  right  of  the  middle  of  the 
traveled  part  of  the  road,  so  that  they  can  pass  each  other  with- 
out interference.^ 


1.  Seasonably  turn  to  the  right.  — 
The  rule  of  the  road  requiring  vehi- 
cles approaching  to  seasonably  turn 
to  the  right,  means  turn  to  the  right 
in  such  season  that  neither  shall  be 
retarded  by  reason  of  the  other  oc- 
cupying his  half  of  the  way.  Neal 
V.  Eendall,  98  Me.  69,  56  Atl.  209,  63 
L.  E.  A.  668. 

"  Persons  in  their  place  of  security 
and  power  in  motor  cars  should  re- 
member that  their  rapid  and  close 
approach  may  make  a  person  think 
that  he  or  she  is  about  to  be  run 
over,  when  that  may  not  be  the  case. 
They  should  turn  out  seasonably." 
The  plaintiff  in  the  action  was  driv- 
ing behind  a  large  truck  on  the  right 


side  of  the  road,  and,  as  she  turned 
to  the  left  to  go  close  alongside  of  it 
and  pass  it,  she  testified  that  she  saw 
the  defendant  about  300  feet  away 
coming  toward  her  on  the  same  side 
of  the  road.  When  the  automobile 
came  almost  up  to  the  heads  of  the 
horses  on  the  truck  the  plaintiff 
turned  to  the  left  in  alarm.  At  the 
same  time  the  defendant  turned  to 
the  right  and  ran  into  the  plaintiff's 
wagon.  A  verdict  was  given  for  the 
plaintiff,  and  the  defendant  appealed 
on  the  ground  that  the  court  in- 
structed the  jury  that  it  was  the 
duty  of  the  defendant  to  turn  to  the 
right  "  upon  seeing  an  approaching 
vehicle."     It   was   held   that,   while 
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In  many  States  this  matter  is  controlled  by  legislative  en- 
actment or  local  ordinance.* 

Where  the  driver  of  a  team  and  an  automobile  are  approach- 
ing each  other  on  a  city  street  the  legal  measure  of  duty  is  the 
same  on  both;  each  being  required  to  act  with  reasonable  care 
to  avoid  an  accident  or  collision.* 

The  general  rules  governing  the  movement  of  automobiles, 
except  as  modified  by  statute,  are  said  to  be  the  same  as  those 
which,  as  the  result  of  long  usage,  have  been  formulated  for 
the  government  of  simple  vehicles  such  as  wagons.  The  funda- 
mental principle  of  conduct  is  that  of  reasonable  care  and  ac- 
commodation, measured  by  the  immediate  circumstances  of  each 
case,  and  exercised  by  each  traveler  for  the  purpose  of  afford- 
ing to  the  other  his  just  and  reasonable  rights  in  the  highway. 
When  two  cars  meet,  it  is  the  duty  of  each,  so  far  as  practi- 
cable, to  yield  to  the  other  the  space  and  opportunity  necessary 
for  its  safe  and  convenient  passage.  In  the  case  of  two  cars 
traveling  in  the  same  direction  the  front  one  has  the  superior 
right  and  may  maintain  its  position  in  the  center  of  the  high- 
way if  there  is  sufficient  space  on  its  left,  as  prescribed  by 
statute,*  to  enable  the  approaching  car  safely  and  conveniently 
to  pass.    If  the  position  of  the  forward  car  in  the  center  of  the 

the  rule  did  not  require  the  defend-  2.  See  acts  of  particular  locality, 

ant  to   turn  out  as   soon  as  an  ap-  See  also  following  cases :   Pilgrim  v. 

preaching    vehicle    is    seen,    the    in-  Brown,    (Iowa),  150  N.  W.  1;  Mar- 

struction    to    that     effect    had    not  shall  v.   Taylor,   168   Mo.  App.  240, 

prejudiced  the  rights  of  the  defend-  153  S.  W.  527;  Unwin  v.  State,  73  N. 

ant  in  any  way  and  the  judgment  J.  L.  529,  64  Atl.  163,  affirmed  State 

was  affirmed.     Peters  v.  Cuneo,  123  v.  Unwin,   75  N.  J.  L.  500,  68  Atl. 

App.   Div.    (N.   T.)    742,   108   N.  T.  110;  Tooker  v.  Fowlers  &  Sellars  Co., 

Supp.  264;  Cedar  Eapids  Auto  Co.  v.  147  App.  Div.  164,  132  N.  Y.  Supp. 

Jeffery  &  Co.,  139  Iowa  7,  116  N.  W.  213. 

1054;   Winstrom  v.  Eedliek  Bros.,  6  3.  Webb   v.   Moore,   136   Ky.   708, 

Cal.  App.  671,  92  Pac.  1048.  125  8.  W.  152. 

A  presumption  arises  that  the  road  4.  An  act  in  relation  to  the  regis- 

law  of  another  State  is  the  same  as  tration   and  identification   of  motor 

that  at  common  law.     O'Donnell  v.  vehicles  and  the  use  of  the  public 

Johnson,  (E.  I.),  90  Atl.  165.  highways  by  such  vehicles.    Chapter 

588,  Laws  of  1904,  sec.  4,  subd.  1. 
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highway  does  not  leave  such  room  for  passage,  then  it  must, 
upon  request  or  equivalent  notice,  if  practicable  and  safe,  so 
turn  aside  as  to  leave  such  room  for  passage.  If  at  the  moment 
there  is  not  sufficient  room  in  which  it  can  do  this,  it  is  its 
right,  and  it  is  the  duty  of  the  rear  car,  to  wait  until  a  place  is 
reached  where  this  may  be  done.^ 

Sec.  116.  Failure  to  seasonably  turn  to  right. 

Failure  to  seasonably  turn  to  the  right  in  meeting  a  vehicle 
on  the  highway  is  not  negligence  per  se^  the  question  of  negli- 
gence being  one  for  the  jury.'' 

Ordinarily'  the  driver  of  a  team  will  not  be  regarded  as  neg- 
ligent in  failing  to  further  turn  out  to  allow  an  automobilist 
more  room  where  there  is  already  sufficient  space  for  him  to 
pass  in  safety.®  , 

So  one  who  has  turned  sufficiently  to  allow  an  approaching 
automobile  one  half  of  the  road  is  not  by  his  failure  to  pass 
over  to  the  untraveled  part  of  the  highway,  guilty  of  contribu- 
tory negligence.^ 

Sec.  117.  Automobile  on  car  track  —  duty  of  driver. 

While  the  motorman  owes  a  duty  to  the  driver  of  a  vehicle 
upon  the  track  approaching  the  car,  the  latter  also  owes  an  equal 
duty  to  the  motorman  and  to  the  passengers  in  the  street  car 
and  should  if  possible,  get  off  the  track  as  the  car  cannot. 
Negligence  in  such  a  case  on  the  part  of  the  motorman  is  not 
to  be  presumed  and  until  the  jury  is  satisfied  by  a  preponder- 
ance of  the  evidence  that  the  situation  and  extremity  of  the 

5.  Mark  v.  Fritseh,  195  N.  T.  282,  See  Hubbard  v.  Bartholomew,  163 
88  N.  E.  380,  22  L.  E.  A.  (N.  8.)  632,      Iowa  58,  140  N.  W.  13. 

afflrmmg  126  App.  Div.  (N.  T.)  920,  7.  Needy  v.  Littlejohn,  137  Iowa 

110  N.  Y.  Supp.  1137,  per  Hiscoek,  J.  704,  115  N.  W.  482;  McFeru  v.  Gard- 

See    Chapter   IX.,    as   to    vehicles  ner,  121  Mo.  App.  1,  97  8.  W.  972. 
overtaking  and  passing.  8.  Savoy  v.  MeLeod,  111  Me.  234, 

6.  Neal  v.  Rendall,  98  Me.  69,  56  88  Atl.  721,  48  L.  E.  A.  (N.  S.)  971. 
Atl.  209,  63  L.  E.  A.  668.  9.  Traeger  v.  Wasson,  163  lU.  App. 

572. 
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driver  of  the  automobile  was  such  that  the  motorman,  in  the 
exercise  of  ordinary  care  and  prudence,  saw,  or  should  have 
seen,  the  danger  in  time  to  avoid  the  accident,  the  motorman  is 
entitled  to  a  presumption  that  he  is  not  guilty.  And  the  court 
should,  when  so  requested,  instruct  the  jury  as  to  the  right  of 
the  motorman  to  assume  that  the  other  party  will  perform  his 
relative  duty.^" 

So  in  an  action  for  damages  from  a  head-on  collision  of  a 
street  car  and  an  automobile  it  was  held  to  be  error  to  refuse 
to  give  an  instruction  to  the  effect  that  the  motorman  had  a 
right  to  assume,  until  the  danger  became  imminent,  that  the 
automobile  would  turn  off  the  track,  where  there  was  evidence 
that  the  automobile  was  skidding  on  slippery  rails,  that  the 
driver  could  have  stopped  it  any  time  within  one  hundred  feet 
of  the  car,  but  took  the  chance  of  guiding  it  off  and  made  no 
effort  to  stop  until  within  ten  or  twelve  feet  of  the  car,  es- 
pecially where  there  was  evidence  that  the  car  had  come  to  a  full 
stop  before  the  collision.^^ 

Sec.  118.  Traveling  on  unfrequented  part  of  highway. 

Though,  as  between  the  public  and  the  traveler,  the  latter,  if 
he  leave  a  portion  of  the  road  laid  out  and  prepared  for  the  cus- 
tomary use  and  travel,  and  go  upon  the  unprepared  and  customary 
unused  part,  he  does  so  at  his  own  risk ;  yet  he  is  entitled  to  the 

10.  Pantages    v.    Seattle    Electric  car  was  in  trouble  he  not  only  did 

Co.,  55  Wash.  453,  104  Pac.  629.  everything   that    a   reasonable   man 

Where    an    automobile   was   on   a  could  be  expected  to  do  but  every- 

Btreet    railway    track    the    company  thing  that  he   could  possibly  do  to 

was  held  not  liable  in  damages  for  avoid  the  accident,  and  there  being 

an  injury  due  to  a  collision  between  no    defect    in    the    car    equipment. 

a   tram   car   and   the   automobile,   it  Winter  v.  British  Columbia  Elec.  B. 

appearing  that  the  defendant's  car  W.  Co.,    (Br.  Col.),  13  West.  L.  E. 

was  not  running  at  an  excessive  rate  352. 

of    speed;    that    the    motorman   was  See  further  in  this  connection,  J 

competent,  and  that  from  the  time  160,  herein. 

he  received  a  signal  that  the  motor  11.  Pantages    v.    Seattle    Electric 

Co.,  55  Wash.  453,  104  Pac.  629. 
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unobstructed  use  of  the  entire  width  of  the  highway  as  against 
the  unlawful  acts  of  other  persons.^^ 

Sec.  119.  When  half  of  road  need  not  be  given. 

While  the  law  requires  a  person  on  a  public  highway  in  any 
vehicle  to  turn  to  the  right  and  give  one-half  of  the  traveled  road 
upon  meeting  another  vehicle,  yet  the  fact  that  one  does  not  give 
the  other  half  of  the  road  is  not  conclusive  evidence  of  negligence, 
and  in  an  action  to  recover  for  injuries  alleged  to  have  been 
caused  by  the  defendant's  failure  to  give  the  plaintiff's  buggy 
half  of  the  road,  it  was  decided  that  if  the  plaintiff's  horse  and 
buggy  were  outside  the  traveled  road,  the  defendant  need  not 
give  one-half  of  the  road,  but  could  run  his  automobile  on  the 


12.  Traveling  on  unfreciuented  part 
of  highway.  —  Williams  v.  San  Fran- 
cisco &  N.  W.  Ey.  Co.,  6  Cal.  App. 
7t5,  93  Pac.  122. 

Traveling  on  wrong  side  of  road. 
—  A  traveler  who  for  any  reason  is 
on  the  wrong  side  of  the  road  must 
exercise  greater  care  to  prevent  a 
collision.  New  York  Transp.  Co.  v. 
Garside,  157  Fed.  521,  85  C.  C.  A. 
285;  Pluekwell  v.  Wilson,  5  Carring- 
ton  &  Payne  (Eng.)  375;  Fahrney  v. 
O'Donnell,  107  111.  App.  608;  Angell 
V.  Lewis,  20  E.  I.  391,  39  Atl.  521. 

Injured  party  on  wrong  side  of 
road.  —  Under  the  Rhode  Island 
General  Laws  1896,  chapters  74,  51, 
providing  that  a  person  traveling 
with  a  vehicle  on  a  highway  shall 
seasonably  turn  to  the  right  of  the 
center  of  the  traveled  road  on  meet- 
ing any  other  person  so  traveling,  a 
person  injured  by  collision  with  a 
vehicle  while  riding  a  bicycle  on  the 
left  side  of  the  road  must  show  a 
sufficient  excuse  for  being  there,  to 
attribute  negligence  to  the  driver  of 
the  vehicle.  Puick  v.  Thurston,  25 
14 


E.  I.  36,  54  Atl.  600. 

IiiabiUty  for  turning  out.  —  Under 
the  provision  of  the  Iowa  statute,  re- 
quiring a  person  in  a  vehicle  to  give 
to  another  vehicle  one-half  of  the 
road  on  meeting,  liability  on  failing 
to  do  so  arises  only  when  such  fail- 
ure is  the  proximate  cause  of  re- 
sulting injury.  Needy  v.  Littlejohn, 
137  Iowa  704,  115  N.  W.  483. 

Questions  for  jury.  —  In  MeFern 
V.  Gardner,  121  Mo.  App.  1,  97  S.  W. 
972,  the  St.  Louis  Court  of  Appeals 
of  Missouri  holds  that  the  question 
of  the  negligence  of  the  chauffeur  in 
turning  the  automobile  to  the  left 
instead  of  to  the  right  as  required 
by  law,  in  failing  to  discover  another 
vehicle,  and  in  driving  the  machine 
at  a  dangerous  rate  of  speed,  are  for 
the  jury  to  determine.  It  is  also  held 
in  this  case  that  it  is  the  duty  of  a 
chauffeur  driving  an  automobile  on 
the  public  highway  in  a  populous 
place  to  keep  a  vigilant  watch  ahead 
for  vehicles  and  pedestrians,  and  at 
the  first  appearance  of  danger  to 
take  proper  steps  to  avert  it. 
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traveled  path,  provided  there  was  room  to  pass  and  the  plaintiff's 
horse  had  shown  no  signs  of  fright.^* 

Sec.  120.  Presumption  in  case  of  collision. 

If  a  collision  takes  place  the  presumption  is  against  the  per- 
son on  the  wrong  side  of  the  road,^*  and  it  is  held  that  evidence 
that  the  plaintiff  was  driving  on  the  right-hand  side  of  the 
street  close  to  the  sidewalk  is  evidence  of  due  care  on  his  part, 
and  that  the  defendant  was  driving  "  very  fast "  in  the  opposite 
direction  and  collided  with  the  plaintiff  is  evidence  of  negligence 
on  the  part  of  the  defendant.^^ 

Sec.  121.  Treble  damages  under  statute. 

The  plaintiff,  in  order  to  get  treble  damages  under  a  statute, 
providing  that  drivers  of  any  vehicles  "  for  the  conveyance  of 
persons  "  meeting  each  other  in  a  highway  shall  turn  to  the 
right  and  slacken  speed,  and  any  driver  of  such  vehicle  who 
shall,  by  failure  to  do  so,  drive  against  another  vehicle,  shall 
pay  to  the  party  injured  treble  damages,  must  show  by  the  com- 
plaint, as  well  as  evidence,  that  the  defendant  was  driving  such 
a  vehicle;  and  a  mere  description  of  the  vehicle  as  a  wagon  or 
team  is  insufficient.^® 

13.  Needy  v.  Littlejohn,  137  Iowa      collisions. 

704,  115  N.  W.  483.  15.  See   cases    cited   in   preceding 

14.  Angell  v.  Lewis,  20  B.  I.  391,      note. 

39  Atl.  521;   Perlstein  v.  American  16.  Eowell  v.   Crothers,   75   Conn. 

Exp.  Co.,  177  Mass.  530,  59  N.  E.  194,  124,  52  Atl.  818. 

52  L.  E.  A.  959.  Tor  additional  matter  eoneerning 

See  also  $$  79,  79a,  herein  as  to  this  subject,  see  chapter  YI. 
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CHAPTER  IX. 

OVEETAKING  AND  PASSING  —  TURNING    COBNEES. 

Sec.  122.  Overtaking  and  passing. 

122a.  Passing  and  stopping  in  front  of  car  passed  —  evidence  of  cus- 
tom as  to  warning. 

123.  Applicability  of  statutes. 

124.  Statute  may  be  read  to  jury. 

125.  Turning  corners. 

126.  Statute  as  to  distance  from  curb  line  in  turning  corner. 

127.  Approaching   at   right-angle    crossings. 

Sec.  122.  Overtaking  and  passing. 

Persons  traveling  along  a  street  or  highway,  in  the  same 
direction,  should  each  exercise  reasonable  care  to  avoid  injury 
to  the  other.  While  it  may  be  the  custom  generally  recognized 
that  the  overtaking  vehicle  should  pass  to  the  left  yet  there 
might  arise  circumstances  when  the  observance  of  such  custom 
would  be  considered  as  excused.  In  any  event  it  is  generally 
recognized  as  the  duty  of  the  person  in  front,  when  he  hears  or 
has  knowledge  of  an  approaching  vehicle  in  the  rear,  to  turn 
to  the  right  of  the  road  if  necessary  so  that  the  rear  vehicle 
may  pass  on  the  left.  In  such  cases  the  general  rule  is  that  each 
must  exercise  such  care  as  reasonably  prudent  men  would  under 
the  same  circumstances.  These  principles  are  generally  sustained 
by  the  decisions.^ 

1.  California.  —  Furtado    v.    Bird,  Missouri.  —  Marshall     v.     Taylor, 

26  Cal.  App.  153,  146  Pac.  58.  168  Mo.  App.  240,  153  S.  W.  527. 

Kansas.  —  Arrington  v.  Horner,  88  PennsyVoama.  —  Wolleston    v. 

Kan.  817,  129  Pac.  1159.  Park,  47  Pa.  Super.  Ct.  90. 
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The  rule  that  one  who  attempts  to  pass  another  on  the  highway 
going  in  the  same  direction  has  the  right  to  do  so  in  such  man- 
ner as  may  be  most  convenient  under  the  circumstances,  and 
where  damage  results  to  the  person  passed  the  former  must 
answer  for  it,  unless  the  latter  by  his  own  carelessness  brought 
the  disaster  on  himself,  is  applicable  to  one  attempting  to  pass 
a  standing  vehicle  which  he  approaches  from  the  rear.^ 

So  where  a  person  on  horseback  apparently  does  not  hear  the 
approach  of  an  automobile  from  the  rear,  the  person  in  charge 
of  the  car  cannot  proceed  regardless  of  the  fact  that  the  former 
does  not  turn  out,  but  should  slacken  the  speed  of  his  machine, 
even  bringing  it  to  a  stop  if  necessary  to  avoid  a  collision.* 

So  an  automobilist  has  no  right  to  assume  that  when  he  is 
passing  another  the  latter  will  so  turn  as  to  permit  of  his  pass- 
ing across  directly  in  front  of  him.* 

And  where  an  automobilist,  on  overtaking  and  attempting  to 
pass  two  heavily  loaded  trucks  on  a  road,  drove  his  automobile 
between  the  rear  truck  and  a  passing  carriage,  cleared  the  rear 
truck,  and  struck  the  head  one,  resulting  in  injury  to  himself 
and  his  automobile,  and  th6  drivers  of  the  trucks  had  stopped 
their  horses  to  rest  them,  and  the  head  truck  was  nearer  the 
center  of  the  road  'than  the  other  and  because  it  was  dark  and 
the  road  curved  sharply  and  was  on  a  grade,  the  automobilist' s 
lights  did  not  disclose  the  trucks  until  he  was  upon  them,  it  was 
held  that  the  accident  was  caused  by  the  automobilist's  own 
negligence.^ 

In  an  action  for  damages  due  to  the  defendant's  automobile 
colliding  with  the  plaintiff's  carriage,  going  in  the  same  direction, 
the  question  whether  the  defendant  was  negligent  in  attempting 

Rhode  Island.  —  O'D  o  n  n  e  1 1      v.  Company,  127  App.  Div.  ( N.  T. )  307, 

Johnson,  90  Atl.  165.  Ill  N.  T.  Supp.  284. 

Washinffton.  —  Oloherty    v.     Grif-  3.  Furtado  v.  Bird,   26  Cal.   App. 

flths,  82  Wash.  634,  144  Pae.  912.  153,  146  Pac.  58. 

Wisconsm.  —  Olson  v.  Holway,  152  4.  O'Donuell  v.  Johnson,    ( E.  I. ) , 

Wis.  1,  139  N.  W.  422.  90  Atl.  165. 

2.  Altenkireh  v.  National  Biscuit  5.  Loreuz  v.  Tisdale,  127  App  Div. 

(N.  Y.)  433,  111  N.  T.  Supp.  173. 
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to  pass  the  plaintiff  on  the  left,  as  the  law  provides,  near  a  cor- 
ner which  they  were  approaching,  when  he  knew  that  if  the 
plaintiff  should  turn  the  corner  a  collision  would  occur,  and  that  a 
delay  of  a  few  moments  would  show  whether  the  plaintiff  was 
to  turn  or  not,  was  one  for  the  jury.® 

Again,  where  a  person  was  riding  a  bicycle  on  the  right  side  of 
the  road  in  the  daytime  and  an  automobile  was  behind  him 
going  in  the  same  direction,  it  was  held  not  to  be  negligent  as 
a  matter  of  law  for  the  bicyclist  to  attempt  to  cross  the  road 
where  the  automobile  was  so  far  behind  that  it  might  reasonably 
be  expected  that  the  person  operating  it  would  see  him.'' 

Sec.  122a.  Passing  and  stopping  in  front   of  car  passed  —  evi- 
dence of  custom  as  to  warning. 

Where  an  automobile  is  passing  over  the  street  in  front  of 
another  motor  vehicle  and  sufficiently  near  to  render  a  collision 
probable  or  possible  in  case  it  should  suddenly  stop,  it  would 
seem  that  due  care  would  require  that  some  warning  be  given 
to  indicate  such  an  intention.  So  where  an  automobile  passed 
another  and  after  coming  in  front  of  it  suddenly  stopped,  caus- 
ing a  collision,  evidence  of  a  custom  to  give  warning  of  such  in- 
tention was  held  to  be  properly  received  as  bearing  upon  the 
question  of  the  exercise  of  due  care.® 

6.  See  Mendelson  v.  Van  Ben-  dant  insisted  that  it  was  proof  of 
selaer,  118  App.  Div.  (N".  T.)  516,  what  the  ordinary  driver  does  under 
103  N.  Y.  Supp.  578.  like  circumstances,  that  it  was  evi- 

For  additional  matter  concerning  denee  to  go  to  the  jury  on  the  issue 

this  subject,  see  chapter  VI.  of  negligence,  and  that  it  bore   on 

7.  Eogers  v.  PhilUps,  206  Mass.  the  question  as  to  whether  or  not 
308,  92  N.  E.  327,  28  Ji.  E.  A.  (N.  plaintiff,  Mrs.  O'Neil,  or  the  defen- 
S.)  944.  dant  or  both  had  failed  to  exercise 

8.  O'Neil  1).  Potts,  (Minn.),  153  N.  due  care  in  driving  their  automo- 
W.  856.    The  court  said  in  this  con-  biles. 

nection:  The  foundation  laid  and  the  proof 

"  This    evidence    of    the    custom  of  the  custom  were  not  in  highest 

does  not  appear  to  have  been  offered  degree   satisfactory,  but  we  cannot 

to  show  that  drivers  of  automobiles  say   that   there   was   not   some   evi- 

were  bound  by  the  practice.    Defen-  dence  tending  to  show  the  custom  or 
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Sec.  123.  Applicability  of  statutes. 

This  question  is  frequently  controlled  by  statutes  or  ordinances 
which  should  be  obeyed,®  though  negligence  will  not  necessarily 
be  inferred  from  a  failure  to  do  so  as  where  conditions  may  pre- 
vent it.^"  Such  a  provision  is  not  regarded  as  applying  to 
pedestrians.^^ 

A  law  which  provides  that  the  driver  of  a  carriage  or  other 


usual  practice.  The  court  admitted 
the  testimony  as  bearing  upon  the 
question  of  ordinary  care.  The  ease 
was  submitted  to  the  jury  under 
proper  instructions.  The  court 
charged  that : 

'  It  is  a  question  for  the  jury  to 
determine  whether,  in  the  exercise 
of  care  and  prudence,  the  plaintiff 
should  have  given  any  warning,  or 
could  have  given  any  warning,  or 
whether  there  was  anything  further 
she  could  have  done  to  prevent  the 
collision  which  she  did  not  do.  It  is 
a  question  of  fact  for  the  jury  to 
determine  from  all  the  evidence  in 
the  case.' 

There  was  no  exception  taken  to 
this  instruction,  nor  is  it  challenged 
as  error.  The  learned  trial  judge 
submitted  the  case  on  the  theory  that 
every  person  operating  an  automobile 
must  use  that  degree  of  care  which 
a  person  of  ordinary  prudence  would 
exercise  under  the  same  or  similar 
circumstances,  that  in  some  situations 
greater  care  is  required  than  in 
others,  depending  upon  the  dangers 
involved;  that  the  care  must  be  com- 
mensurate with  the  danger,  and  that 
the  failure  to  exercise  such  care  is 
negligence.  In  submitting  the  case 
to  the  jury  on  the  question  of  Mrs. 
O'Neil's  contributory  negligence  the 
court  instructed  the  jury  that  the 
same  rules  and  the  same  degree  of 


care  would  be  required  on  her  part 
as  would  be  required  on  the  part  of 
defendant,  that  it  was  her  duty  to 
use  reasonable  care  under  the  cir- 
cumstances, and  that  whether  or  not 
she  used  reasonable  care  in  the  man- 
agement of  her  car  was  a  question 
for  the  jury  to  determine. 
******* 

The  evidence  in  relation  to  the 
custom  is  far  from  conclusive,  but 
we  cannot  say  that  it  was  im- 
properly admitted.  The  question  as 
to  whether  a  proper  foundation  was 
laid  was  largely  in  the  discretion 
of  the  trial  court.  It  was  nowhere 
claimed  that  the  custom  was  binding 
upon  the  plaintiff.  It  was  intro- 
duced as  evidence  tending  to  show 
what  was  usually  done  by  drivers  of 
automobiles  under  similar  circum- 
stances. The  failure  to  conform  to 
the  practice  was  not  in  itself  want 
of  ordinary  care  (Texas  &  P.  E'y  v. 
Behymer,  189  XJ.  S.  468;  Wabash 
E'y  V.  McDaniels,  107  TJ.  S.  454)." 

9.  Hamilton,  Harris  &  Co.  v.  Lar- 
rimer,  (Ind.),  105  N.  E.  43;  Pannell 
V.  Allen,  (Mo.  App.),  142  S.  W.  482; 
Unwin  v.  State,  73  N.  J.  L.  529,  64 
Atl.  163,  affirmed  State  v.  Unwin,  75 
N.  J.  L.  500,  68  Atl.  110. 

10.  Foster  v.  Curtis,  213  Mass.  79, 
99  N.  E.  961,  Ann.  Cas.  1913  E.  1116. 

11.  Brown  v.  Thayer,  212  Mass. 
392,  99  N.  B.  237. 
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vehicle  passing  a  carriage  or  other  vehicle  traveling  in  the  same 
direction  shall  drive  to  the  left  of  the  middle  of  the  traveled 
part  of  the  way,  applies  to  the  driver  of  a  team  passing  from 
behind  an  electric  street  car  which  has  stopped  to  let  off  pas- 
sengers. The  fact  that  in  passing  from  behind  an  electric  street 
car  which  has  stopped  to  let  off  passengers,  the  driver  of  the 
vehicle  goes  to  the  right  of  the  car,  instead  of  to  the  left  as  re- 
quired by  statute,  is  evidence  of  negligence  on  his  part.^^ 

Sec.  124.  Statute  may  be  read  to  jury. 

Where  a  statute  provides  that  if  a  person  traveling  on  a  high- 
way is  informed  that  another  person  traveling  in  the  same 
direction  desires  to  pass  him,  he  shall  turn  to  the  right,  if  there 
is  sufficient  room  to  enable  him  to  do  so,^*  it  has  been  held  in 
an  action  for  injuries  sustained  by  the  plaintiff,  owing  to  her 
horse  having  been  frightened  by  the  defendant's  automobile, 
when  the  defendant  was  attempting  to  pass  the  plaintiff  going 
in  the  same  direction,  and  having  given  warning,  that  it  was 
not  error  for  the  court  to  read  the  statute  to  the  jury,  as  it  was 
evidence  relative  to  the  issue. 

Sec.  125.  Turning  corners. 

Where  the  defendant's  automobile  collided  with  the  plain- 
tiff's carriage  in  attempting  to  pass  when  the  plaintiff  was  turn- 
ing a  corner,  the  question  whether  the  plaintiff's  attempt  to 
turn  the  corner  by  keeping  to  the  left  in  the  usual  beaten  path 
when  the  law  required  keeping  to  the  right  constituted  con- 
tributory negligence  was  a  matter  for  the  jury.  Under  the  con- 
ditions the  question  whether  the  defendant  gave  a  sufficient 
warning,  or  whether  he  properly  managed  his  automobile  in  at- 
tempting to  pass  the  plaintiff  at  the  point  was  also  a  question 
of  fact  for  the  jury.^* 

12.  MeGourty   v.    De    Marco,    200  14.  See    Mendelson    v.    Van    Ren- 
Mass.  57,  85  N.  E.  891.                             selaer,  118  App.  Div.    (N.  Y.)    516, 

13.  Nadeau  v.   Sawyer,  73  N.   H.      103  N.  T.  Supp.  578. 

70   59  Atl.  369.  Turning  a  corner  at  high  rate  of 
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And  in  an  action  for  injuries  to  plaintiff's  horse  and  buggy, 
in  a  collision  with  defendant's  automobile,  where  the  evidence 
is  conflicting  as  to  whether  plaintiff  was  guilty  of  contril;)utory 
negligence  in  driving  on  the  left  side  of  the  street  near  a  turn, 
findings  for  the  plaintiff  were  held  to  be  supported  by  evidence 
that  the  automobile  struck  the  left  side  of  the  buggy  before  it 
had  turned  straight,  with  the  street.^^ 

Sec.  126.  Statute  or  ordinance  as  to  distance  from  curb  line  in 
turning  corner. 

Where  reasonable  provision  is  made  by  statute  or  ordinance 
as  to  the  distance  between  an  automobile  and  the  curb  in  turn- 
ing a  corner,  it  should  be  obeyed.^® 

Where  an  ordinance  required  a  person  driving  an  automobile, 
upon  turning  the  corner  of  any  street  "  to  leave  a  space  of  at 
least  six  feet  between  the  curb  and  the  .  .  .  automobile  "  and  it 
appeared  that  on  the  lot  fronting  the  street  where  the  accident 
happened  a  building  was  being  erected  and  that  debris  had  been 
piled  up  at  the  comer  of  the  street  around  which  a  fence  or  barri- 
cade had  been  constructed,  compelling  pedestrians  to  leave  the 
regular  walk,  step  into  the  street  and  walk  around  the  outside  of 
the  fence  or  barricade,  it  was  held  that  the  fence  became  the  curb 
within  the  meaning  of  the  ordinance. ^'^ 

Sec.  127.  Approaching  at  right  angle  crossings. 

Where  two  persons  are  approaching  each  other  at  right  angles, 
the  rights  of  each  are  equal,  and  each  is  bound  to  exercise  reason- 
able care  to  avoid  injury  to  the  other.^® 

speed    is    negligence.      Colohan    v.      151  Wis.  567,  139  N.  W.  316. 

Moll,  (Wis.),  152  N.  W.  179.  17.  Domke  v.  Gunning,  62  Wash. 

15.  Schoening  v.  Young,  55  Wash.      629,  114  Pae.  436. 

90,  104  Pae.  132.  18.  Gilbert   v.   Burque,   72   N.   H. 

16.  City  of  Oshkosh  v.  Campbell,      521,  57  Atl.  927. 
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CHAPTER  X. 

FRIGHTENING  HOUSES. 

Sec.  128.  In  general. 

128a.  General  principles  deducible. 

129.  Notice  that  horses  take  fright. 

130.  When  driver  may  pass  a  horse. 

131.  Runaway  horses. 
182.  Noise. 

133.  Contributory    negligence. 

134.  Evidence  as  to  vicious  character  of  hoise. 

135.  When  horses  are  beyond  control. 

136.  Breakdown  on  highway. 

137.  Pleading. 

138.  Damages. 

Sec.  128.  In  general. 

"  Automobiles  are  constantly  driven  along  streets  past  horses 
without  frightening  them,  and  if  the  appearance  and  movement 
of  a  particular  automobile  and  the  noise  incident  to  its  operation 
are  in  no  way  unusual,  it  is  not  per  se  a  wrongful  act  to  operate 
it  in  proximity  to  a  horse,  so  long  as  the  horse  exhibits  no 
fright."  1 

So  where  the  automobile  was  of  ordinary  appearance  and  no 

1.  Per  the  St.  Louis  Court  of  Ap-  tomobile  and  east  of  where  the  aeei- 

peals  in  O'Donnell  v.  O'Neil,  130  Mo.  dent  occurred  was  held  inadmissible 

App.  360,  109  8.  W.  815.  as  being  too  remote.    Strand  v.  Grin- 

Bvidence.  —  Where    the    plaintiff  nell    Automobile    Garage    Co.,    136 

was  injured  by  his  horse  becoming  Iowa  68,  113  N.  W.  488. 
frightened  at  a  passing  automobile.  In   an   action  for  injuries  to  the 

evidence  as  to  the  condition  of  the  plaintiff     by     his    horse     becoming 

highway  300  feet  east  from  where  frightened  at  the  defendant's  auto- 

the  defendant's  witness  saw  the  au-  mobile,    evidence    of    the    plaintiff's 
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unusual  noise  was  produced  and  it  was  being  operated  at  a  low 
rate  of  speed  and  there  was  no  evidence  to  show  that  the  operator 
of  the  machine  had  any  reason  to  suppose  that  a  team  of  horses 
was  likely  to  become  frightened  and  after  the  horses  had  become 
frightened  nothing  could  have  been  done  by  him  to  avoid  the 
accident,  as  it  happened  instantly  and  the  horses  in  a  few  seconds 
were  free  from  the  vehicle  and  dashing  along  the  street,  it  was 
held  that  he  was  in  the  exercise  of  reasonable  care  and  not  liable 
to  one  injured  by  the  runaway  team.^ 

So  where  in  an  action  for  damages  occasioned  by  the 
frightening  of  plaintiff's  team  by  the  operation  of  defendant's 
automobile,  it  appeared  that  the  team  pulled  back  and  escaped 
immediately  on  the  stopping  of  the  automobile,  and  it  did  not 
appear  that,  had  the  defendant  arrested  the  sparker  as  soon  as  he 
saw  or  might  have  seen  that  the  team  was  frightened,  it  would 
have  been  in  time  to  have  obviated  their  escape,  or  that  he  could 


negligence  was  held  to  be  a  question 
for  the  jury  to  determine.  Strand 
V.  Grinnell  Automobile  Garage  Co., 
136  Iowa  68,  113  N.  W.  488. 

The  plaintiff  was  the  only  witness 
as  to  the  speed  of  the  defendant's 
automobile  and  as  to  a  signal  to  stop. 
He  was  contradicted  on  both  points 
by  four  or  five  witnesses.  There  was 
no  evidence  that  the  machine  made 
an  unusual  noise  or  emitted  steam 
or  smoke  which  might  cause  fright. 
The  jury  found  for  the  plaintiff. 
The  plaintiff  claimed  that  the  de- 
fendant did  not  have  his  horse  under 
control,  and  that  the  animal  shied 
at  the  sight  of  the  automobile,  caus- 
ing the  carriage  to  slip  down  a  de- 
pression in  the  road.  The  court  held 
that  a  new  trial  should  be  granted. 
Silberman  v.  Huyette,  22  Montg.  Co. 
L.  Bep.  39. 

In  an  action  for  injuries  caused 
by  the  frightening  of  a  horse  by  an 
automobile,  the  evidence  was  held  to 


present  a  question  for  the  jury 
whether  the  defendant  was  guilty  of 
gross  negligence  in  the  operation  of 
the  automobile.  Weiskopf  v.  Bitter, 
97  S.  W.  1120,  29  Ky.  L.  Bep.  1268. 

In  an  action  for  injuries  to  the 
plaintiff's  wife  resulting  from  the 
plaintiff's  mule  becoming  frightened 
at  the  defendant's  automobile,  which 
was  stopped,  with  the  engine  run- 
ning, near  a  bridge  to  permit  the 
plaintiff  to  pass,  it  was  held  that  the 
evidence  required  the  submission  of 
the  question  of  negligence  of  the  de- 
fendant's chauffeur  to  the  jury. 
Bochester  v.  Bull,  78  8.  C.  249,  58  S. 
E.  766. 

Action  for  injuries  alleged  to  be 
due  to  frightening  of  horses  by  an 
automobile  barred  by  statute  of  lim- 
itations of  Connecticut,  Public  Acts 
1903,  eh.  149.  Sharkey  v.  Skilton, 
83  Conn.  503,  77  Atl.  950. 

2.  Simmons  v.  Lewis,  146  Iowa 
316,  125  N.  W.  194. 
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have  done  anything  to  have  stopped  their  fright  after  he  might 
have  discovered  it,  he  was  not  guilty  of  negligence  warranting 
a  recovery.^ 

And  where  the  plaintiff  alleged  that  the  defendant  drove  its 
automobile  on  a  street  at  a  high  rate  of  speed,  and  negligently 
ran  it  against  the  plaintiflf's  horses,  frightening  and  injuring 
them,  and  causing  them  to  run  away,  evidence  that  the  automo- 
bile approached  slowly,  but  that  the  driver  failed  to  stop  it,  or 
slacken  its  speed  when  seeing  that  the  horses  were  frightened 
and  about  to  run,  was  proof  of  facts  not  legally  identical 
with  those  alleged,  and  the  plaintiff  could  not  recover.* 

But  where  plaintiff  testified  that,  while  driving  an  ordi- 
narily gentle  horse  on  a  city  street,  the  horse  became  frightened 
at  defendant's  automobile  when  it  was  within  one  hundred  and 
thirty-nine  feet  of  her,  and  as  the  automobile  approached  the 
horse  became  more  frightened,  and,  turning  quickly,  threw  plain- 
tiff to  the  street  close  to  the  sidewalk;  that  the  automobile  was 
then  eighty  feet  away,  coming  toward  her,  and  ran  over  her 
without  any  attempt  being  made  to  stop  it,  and  defendant  testi- 
fied that  he  was  driving  at  the  rate  of  five  or  six  miles  an  hour, 
and  first  discovered  the  horse's  fright  when  he  was  twenty  feet 
away;  that  the  horse  turned  quickly  to  the  side  of  the  street  on 
which  defendant  was  driving  when  defendant  turned  the  ma- 
chine in  on  the  pavement  to  avoid  a  collision ;  that  he  was  obliged 
to  leave  the  pavement  on  account  of  a  house  built  close  thereto 
and  when  he  returned  to  the  street  there  was  room  between  the 
sidewalk  and  plaintiff's  buggy  for  him  to  pass,  but  as  he  was  do- 
ing so,  plaintifif  jumped  out  and  fell  immediately  in  front  of  the 
machine,  so  close  that  he  could  not  stop,  and  to  avoid  running 
the  wheels  over  her  he  turned  the  machine  and  the  body  of  the 

3.  House  V.  Cramer,  134  Iowa  374,  Verdict  sustained.  —  In  Strand  v. 
112  N.  W.  3,  13  Ann.  Cas.  461,  10  Grinnell  Automobile  Garage  Co.,  136 
L.  E.  A.   (N.  S.)   655.  Iowa  68,   113  N.  W.  488,  a  verdict 

4.  Trout  Brook  Ice  Co.  v.  Hartford  was  sustained  which  held  an  auto- 
Electrie  Light  Co.,  77  Conn.  338,  59  mobilist  to  have  been  negligent  in 
Atl.  405.  frightening  a  horse. 
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car  passed  over  her,  it  was  held  that  under  either  version  of  the 
affair  the  jury  were  authorized  to  find  defendant  negligent  in 
failing  to  stop  when  he  discovered,  or  should  have  discovered  by 
ordinary  care,  the  fright  of  plaintiff's  horse.® 

Where  the  plaintiflf's  horse  became  frightened  at  bags  of 
cement  located  near  a  culvert,  from  which  the  planking  had 
been  removed,  and  the  plaintiff,  without  knowledge  of  such  open 
Culvert,  endeavored  to  urge  the  horse  past  the  cement,  and  in 
doing  so  momentarily  lost  control  of  the  horse,  so  that  the  buggy 
was  driven  into  the  open  culvert  and  overturned,  there  being 
no  barriers  or  warning  signs  to  prevent  travelers  using  the  road 
across  the  culvert,  it  was  held  that  the  plaintiff  was  not  negligent 
as  a  matter  of  law.® 

In  a  case  in  Ontario  in  whiqh  it  appeared  that  the  defendant 
had  left  a  bright  red  automobile,  with  brass  trimmings,  standing 
at  the  side  of  the  road  and  that  the  plaintiff's  horse  took  fright 
thereat  and  upset  the  carriage,  injuring  both  the  plaintiff,  the 
horse  and  carriage,  it  was  held  that  the  jury  having  found  that 
it  was  not  a  reasonable  user  of  the  highway  to  leave  the  auto- 
mobile thereon  for  a  long  time,  but  was  rather  an  unauthorized 
obstruction  thereof,  such  finding  would  not  be  disturbed  on  ap- 
peal.'' 

Sec.  128a.  General  principles  deducible. 

Owners  of  both  animal  drawn  and  motor  vehicles  have  equal 
rights  in  the  streets  and  highways,  subject  to  the  exercise  of 
reasonable  care  by  each  with  respect  to  the  rights  of  the  other.* 

Therefore  the  fact,  standing  alone,  that  a  horse  became 
frightened  by  the  operation  of  an  automobile  in  a  street  does  not 
render  the  motorist  liable  for  an  injury  thus  incurred.^ 

5.  Webb  V.  Moore,  136  Ky.  708,  92  Atl.  989.  Tyler  v.  Hoover,  92 
125  S.  W.  152.  Neb.  221,  138  N.  W.  128. 

6.  Judd  V.  Caledonia  Turnpike,  150  See  in  this  connection  $$  46,  47, 
Mich.  480,  114  N.  W.  346.  99,  herein. 

7.  Mclntyre  v.  Coote,  19  Ont.  L.  9.  Tyler  v.  Hoover,  92  Neb.  221, 
E.  9.  138  N.  W.  128. 

8.  Walls  V.  Windsor,  (Del.  Super.), 
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Similarily  though  the  owner  of  an  animal  may  be  aware  of  its 
tendency  to  become  frightened  at  the  approach  of  an  automobile 
he  is  not  guilty  of  negligence  in  driving  him  along  a  street  or 
highway.^* 

In  all  cases  the  principle  controls  that  reasonable  care  is  re- 
quired of  all  users  of  the  public  thoroughfares.  It  is  the  duty 
of  the  driver  of  an  automobile  in  every  case  where  he  sees  an 
animal  is  liable  to,  or  is  becoming,  frightened  by  the  operation 
of  the  car  to  exercise  such  care  as  a  reasonably  prudent  man 
would  under  the  same  circumstances,^^  and  if  it  appears  that, 
from  his  failure  to  exercise  such  care  injury  has  resulted,  he  will 
be  liable  therefor.^^ 

It  is,  however,  essential  to  a  recovery  by  a  plaintiff  that  he 
establish  the  negligence  of  the  defendant  to  the  satisfaction  of 
the  jury.^^ 


See  also  Walls  v.  Windsor,  (Del. 
Super.),  92  Atl.  989. 

10.  Butler  v.  Cabe,  (Ark.),  171  8. 
"W.  1190. 

11.  /Kmoig.  —  Traeger  v.  Wasson, 
163  111.  App.  572. 

Iowa.  —  Pekarek  v.  Myers,  159 
Iowa  206,  140  N.  W.  409. 

Minnesota.  —  Nelson  v.  Holland, 
149  N.  W.  194,  127  Minn.  188. 

Nebraska.  —  Tyler  v.  Hoover,  92 
Neb.  221,  138  N.  W.  128. 

Texas.  —  Blackwell  f.  MeGrew, 
(Tex.  Civ.  App.),  141  S.  W.  1058. 

12.  Illinois.  —  iHtzsimmons  v.  Sny- 
der, 181  m.  App.  70;  Freeze  v.  Har- 
ris, 162  111.  App.  118. 

Iowa.  —  Staley  v.  Forest,  157 
Iowa  188,  138  N.  W.  441. 

Maine.  —  Blackden  v.  Blaisdell,  93 
Atl.  540. 

Minnesota^  —  Nelson  v.  Holland, 
149  N.  W.  194,  127  Minn.  188. 

Nebraska.  —  Sehueppe  v.  TThl,  97 
Neb.  328,  149  N.  W.  789. 


South  Dakota.  —  Van  Horn  v. 
Simpson,  153  N.  W.  883. 

Texas Carsey  v.   Hawkins,   163 

S.  "W.  586,  165  S.  W.  64. 

13.  Delaware.  —  Walls  v.  Windsor, 
(Del.  Super.),  92  Atl.  989. 

Iowa.  —  Gearhart  v.  Stouder,  161 
Iowa  644,  143  N.  W.  499;  Cresswell 
V.  Wainwright,  154  Iowa  167,  134  N. 
W.  594. 

Kentucky.  —  Shelton  v.  Hunter, 
172  S.  W.  950. 

Maine.  —  Carter  v.  Potter,  110  Me. 
545,  86  Atl.  671. 

Missouri. —  Fields  v.  Sevier,  184 
Mo.  App.  685,  171  S.  W.  610. 

New  York.  —  Barnett  v.  Anheuser- 
Busch  Agency,  134  N.  Y.  Suppl.  734. 

Texas. —  Eiley  v.  Fisher,  (Civ. 
App.),  146  S.  W.  581. 

Utah.  —  Fowkes  v.  J.  I.  Case 
Threshing  Mach.  Co.,  151  Pac.  53. 

Washington.  —  Yttregarl  v.  Young, 
77  Wash.  523,  137  Pac.  1043. 
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There  also  can  be  no  recovery  where  it  appears  that  the  auto- 
mobile was  not  being  used  by  the  driver  in  the  scope  of  his  em- 
ployment.^* 

As  in  the  case  of  the  owner  or  driver  of -the  automobile  so 
in  that  of  the  one  in  charge  of  an  animal-drawn  vehicle  the 
exercise  of  reasonable  care  is  required.  If  it  appears  that  he 
was  guilty  of  contributory  negligence  there  can  be  no  recovery.^^ 

The  questions  of  negligence  and  contributory  negligence  in 
this  class  of  cases  are  for  the  jury  to  determine.^® 

In  many  States  statutes  have  been  passed  prescribing  the  de- 
gree of  care  to  be  exercised  by  automobilists  and  in  some  cases  the 
course  of  conduct  to  be  pursued  by  them.^'' 

Such  an  act  has  been  held  to  apply  not  only  in  the  case  of 
animals  in  harness  but  also  where  animals  are  being  conducted 
or  driven  along  a  highway  by  a  drover.^® 

Sec.  129.  Notice  that  horses  take  fright. 

The  operator  of  an  automobile  propelled  by  a  gasolene  engine 
is  charged  with  notice  of  the  fact  that  horses  may  be  frightened 
thereby,  and  is  bound  to  handle  his  machine  in  such  a  manner 
as  to  avoid  frightening  horses  lawfully  on  the  highway.^* 

14.  Fowkes  V.  J.  I.  Case  Threshing  17.  See  the  following  cases :  Walls 
Mach.  Co.,  (Utah),  151  Pao.  53.             v.   Windsor,    (Del.   Super.),   92  Atl. 

See  Ploetz  v.  Holt,  124  Minn.  169,  989;    Ellsworth   v.  Jarvis,   92   Kan. 

144  N.  W.  745.  895,    141    Pae.    1135;    Arrington    v. 

15.  Dreier  v.  MoDermott,  157  Homey,  88  Kan.  817,  129  Pae.  1159; 
Iowa  726,  141  N.  W.  315;  Gipe  v.  Craton  v.  Huntzinger,  163  Mo.  App. 
Lynch,  155  Iowa  627,  136  N.  W.  714;  718,  147  S.  W.  512;  Curry  v.  Fleer, 
Arrington  v.   Horner,   88   Kan.   817,  157  N.  C.  16,  72  S.  E.  626. 

129  Pae.  1159;   Carsey  v.  Hawkins,  Sufficiency  of  indictment  or  infor- 

(Tex.  Civ.  App.),  165  S.  W.  64.  mation   under   a   statute.     See  Hol- 

See    in    this    connection,    $    133,  laud  v.  State,  11  Ga.  App.  769,  76 

herein.  S.  E.  104;  Coryell  v.  State,  92  Neb. 

16.  Cresswell   v.   Wainwright,   154  482;   138  N.  W.  572. 

Iowa  167,  134  N.  W.  594;   Gipe  v.  18.  Fitzsimmons    v-    Snyder,    181 

Lynch,  155  Iowa  627,  136  N.  W.  714;  111.  App.  70. 

Blackden  i;.  Blaisdell,  (Me.),  93  Atl.  19.  Notice.  — House     v.      Cramer, 

540;  Fields  v.  Sevier,  184  Mo.  App.  134  Iowa  374,  112  N.  W.  3,  13  Ann. 

685,  171  S.  W.  610.  Gas.  461,  10  L.  B.  A.  (N.  S.)  655. 
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"Just  when  a  horse  is  about  to  become  frightened  and  just 
when  he  is  actually  frightened  is  very  difficult  to  determine,  and 
we  think  the  plain  meaning  of  the  statute  is  to  require  persons 
using  such  vhicles  as  automobiles,  calculated  to  frighten  horses, 
to  stop  the  same  whenever  a  horse  shows  indication  of  fright 
upon  their  approach."  ^^ 

Sec.  130.  When  driver  may  pass  a  horse. 

Under  a  statute  requiring  that  the  operator  of  an  automobile 
on  a  signal  of  distress  by  a  person  driving  horses  shall  cause  the 
automobile  to  stop  all  motor  power  and  remain  stationary,  unless 
a  movement  forward  shall  be  deemed  necessary  to  avoid  ac- 
cident or  injury,  it  is  for  the  operator  to  determine  whether 
a  forward  movement  is  necessary,  and  his  determination  is 
controlling  unless  he  acts  unreasonably  or  in  bad  faith.^^ 

In  another  case  where  the  narrowness  of  a  road,  the  fright- 
ened appearance  of  a  horse  and  the  space  between  the  two  ve- 
hicles were  all  apparent  to  the  driver  of  an  automobile,  it  was  de- 
cided that  if  he  took  his  chances  or  miscalculated  the  space  he 

It    is    ineumbent    upon    a    person  to  avoid  chuek  holes  and  other  ob- 

driving  an  automobile  along  a  high-  staeles.    Mclutyre  v.  Orner,  166  Ind. 

way  to  take  notice  that  motor  cars  57,  76  N.  B.  750,  4  L.  R.  A.  (N.  S.) 

are,  as  yet,  usually  strange  objects  1130,  8  Ann.  Gas.  1087. 

to  horses,  and  are  likely  to   startle  20.  Per  Illinois  Supreme  Court  in 

the  animals  when  driven  up  in  front  Ward  v.  Meredith,  77  N.  B.  118,  220 

of  them  at  a  rapid  rate.     Melntyre  111.  66. 

V.  Orner,  166  Ind.  57,  76  N.  B.  750,  The  obligation  imposed  by  the  lUi- 

4  L.  E.  A.  (N.  S.)  1130;  8  Ann.  Cas.  nois  Stat.  1903,  as  to  the  stopping  of 

1087;  Gaskins  v.  Hancock,   (N.  C),  an  automobile  when  a  horse  is  about 

72  8.  E.  80.  to  be  frightened,  applies  as  well  to 

Excuse  for  failure  to  observe  cases  where  the  horse  has  actually 
frightened  horses.  —  It  is  no  justifi-  become  frightened.  Ward  v.  Mere- 
cation  for  the  failure  of  the  driver  dith,  122  111.  App.  159,  jiudgment 
of  an  automobile  to  look  ahead  and  afflrmed  220  111.  66,  77  N.  E.  118. 
observe  the  fright  of  horses  drawing  21.  McCummins  v.  State,  132  Wis. 
an  approaching  carriage  that  it  is  236,  112  N.  W.  25;  also  deciding 
ne,cessary  for  him  to  keep  his  eyes  sufficiency  of  criminal  pleading, 
and  attention  fixed  on  the  track  of  Duty  to  stop  on  signal  from  driv- 
the  road  to  enable  him  to  guide  the  ers  of  animals.  See  Chap.  XI., 
machine  by  the  carriage  safely  and  herein. 
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could  not  complain  of  a  verdict  against  him  where,  had  he  been 
willing  to  wait  a  few  minutes,  he  could  have  passed  with  entire 
safety,  there  being  a  wide  space  a  short  distance  ahead.^^ 

Again,  evidence  tending  to  show  that  upon  a  traveled  track 
twenty7two  feet  wide,  with  a  ditch  on  each  side,  plaintiff  had 
driven  his  single  horse  so  far  as  he  could  to  the  right  and  had 
stopped  as  defendant  approached  with  his  automobile;  that  de- 
fendant could  have  kept  wholly  to  the  right  of  the  center  of  the 
road,  but  instead  of  doing  so  he  turned  his  machine  to  the  left 
and  passed  so  close  to  plaintiff's  buggy  that  there  was  but  from 
one  to  two  feet  between  the  wheel  track  of  the  buggy  and  that 
of  the  car ;  that  water  and  slush  were  splashed  toward  the  horse 
as  the  car  passed;  and  that  the  horse,  though  not  ordinarily 
afraid  of  automobiles,  suddenly  lurched  and  overturned  the 
buggy,  was  held  sufificieht  to  sustain  a  verdict  to  the  effect  that 
the  defendant  was  negligent  and  that  his  negligence  proximately 
caused  the  injury.^' 

Sec.  131.  Runaway  horses. 

No  inference  of  negligence  arises  from  the  fact  that  a  gentle 
horse  was  left  untied  in  the  public  street,  free  from  the  presence 
of  anything  which  might  disturb  him,  the  driver  being  within  a 
few  feet  of  the  wagon  to  which  the  horse  was  hitched,  and  it 
appearing  that  the  driver  had  been  accustomed  to  use  the  horse 
in  that  way  for  many  years  without  an  accident.^* 

Sec.  132.  Noise. 

The  right  to  operate  an  automobile  carries  the  right  to  make 
the  usual  noises  incident  thereto,^^  though  if  it  is  apparent  that 
even  usual  noises  may  be  frightening  a  horse,  the  situation  may 

22.  Gurney  v.  Piel,   105  Me.  501,  25.  Gipe  v.  Lynch,  155  Iowa  627, 
74  Atl.  1131.                                                   136  N.  W.  714;  Brown  v.  Thome,  61 

23.  Pfeiffer    v.    Eadke,    142    Wis.      Wash.  18,  111  Pao.  1047. 

•512,  125  N.  W.  934.  See  Day  v.  Kelly,  50  Mont.  306, 

24.  Belles  v.  Kellner,  67  N.  J.  L.      146  Pae.  930. 
255,  51  Atl.  700,  57  L.  E.  A.  627. 
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be  such  as  to  justify  an  inference  of  negligence  in  permitting 
their  continuance.^* 

But  where,  in  an  action  against  the  driver  of  an  automobile  to 
recover  for  personal  injuries,  it  appeared  that  the  plaintiff, 
driving  in  a  buggy  with  his  wife  and  small  child,  approached, 
at  a  point  in  a  narrow  road,  an  automobile  driven  by  de- 
fendant; that  plaintiff  threw  the  lines  to  his  wife,  descended  to 
the  ground,  and  without  looking  at,  or  speaking  to  the  defen- 
dant, went  to  the  head  of  his  horse,  which  had  become  restless 
and  that  the  defendant  started  to  proceed,  when  immediately 
a  volume  of  vapor  as  large  as  a  hat  was  spurted  from  a  tube 
in  the  rear  axle,  under  and  against  the  horse,  accompanied  by 
a  hissing  sound  and  strong  odor  of  gasolene  and  that  the 
horse  became  unmanageable,  overturning  the  buggy  and  in- 
juring the  wife  and  it  further  appeared  that  the  horse  was  eigh- 
teen years  old  and  prior  to  the  accident  trustworthy,  it  was  de- 
cided that  the  case  was  for  the  jury.^'' 

In  another  case  a  motorist,  in  compliance  with  a  signal  from 
the  driver  of  a  mule,  ran  his  machine  into  a  cut-out  in  the  bank 
on  the  side  of  the  road,  and  the  forward  motion  of  the  machine 
stopped.  The  motor,  however,  was  permitted  to  continue  run- 
ning, and,  according  to  the  testimony  given  in  an  action  by  the 
party  driving  the  mule,  gave  forth  considerable  noise  and  caused 
the  whole  machine  to  vibrate.  The  plaintiff  continued  his  ap- 
proach; the  mule  becoming  more  or  less  frightened  as  he  neared 
the  machine.  When  he  was  almost  opposite  it,  he  became  un- 
controllable, and  ran  over  to  the  extreme  right  of  the  road,  where 
he  struck  a  telephone  pole,  throwing  the  plaintiff  from  the 
wagon.  The  question  of  the  negligence  of  the  defendant  was 
permitted  to  go  to  the  jury  and  the  jury  found  negligence  and 
awarded  damages  to  the  plaintiff.  It  is  a  fact  of  which  courts 
will  take  judicial  notice  that  automobiles  on  highways,  especi- 

26.  Ellsworth   v.  Jarvis,   92    Kan.  8.  W.  586. 
895,     141     Pae.     1135;     Carsey     v.         27.  Reed  v.  Snyder,  38  Pa.  Super. 

Hawkins,  (Tex.),  165  8.  W.  64,  163  Ct.  421. 
15 
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ally  when  they  are  infrequent,  have  a  tendency  to  frighten  an- 
imals. The  duty,  therefore,  devolves  upon  the  drivers  of  such 
machines  to  exercise  due  care  to  prevent  accidents.  The  amount 
of  necessary  care  varies  with  the  various  circumstances,  and  acts 
which  in  a  given  case  might  be  negligence  in  another  might  be 
due  care.  Therefore  it  is  almost  absolutely  necessary  that  what 
action  amounts  to  due  care  must  be  a  question  of  fact.  From  the 
evidence,  it  was  held  that  the  present  case  was  one  in  which 
great  care  was  required.^* 

In  an  action  for  damages  caused  by  the  alleged  frightening  of  a 
horse  by  an  automobile,  it  has  been  decided  that  a  witness  ac- 
quainted with  the  defendant's  automobile  may  testify  that  it  was 
exceedingly  noisy  and  was  the  loudest  machine  that  he  ever 
heard.^^ 

In  another  case,  which  was  an  action  for  damages  sustained  by 
the  plaintiff  by  reason  of  the  alleged  negligence  of  the  defendant 
in  starting  the  machinery  of  his  automobile,  standing  in  a  coun- 
try highway  as  she  was  about  to  pass  it  with  her  horse  and  buggy, 
without  warning  of  her  purpose  to  do  so,  the  question  of  the 
defendant's  negligence  was  held  to  be  for  the  jury.*" 

Sec.  133.  Contributory  negligence. 

One  who  leaves  a  horse  unhitched  on  a  city  street  takes  the 
risk  of  what  the  horse  may  do.  It  was  held  in  Henry  v.  Klop- 
fer,*^  that  such  an  act  raises  a  presumption  of  negligence,  and 
puts  on  the  party  doing  it  the  burden  of  showing  circumstances 
which  justified  or  excused  it.  How  strong  the  presumption  will 
be  must  depend  largely  on  the  circumstances.  If  the  horse  is 
young,  skittish,  nervous  or  unused  to  the  sights  and  sounds  of 
a  city  street,  the  presumption  would  be  strong,  while,  if  he  is  old, 
staid  and  accustomed  to  city  life,  it  might  be  very  slight.     But 

28.  Rochester  v.  Bull,  78  S.  0.  249,  29.  Fletcher  v.  Dixon,  113  Md.  101, 

58    8.    E.    766.      See    also    Sapp    v.  77  Atl.  326. 

Hunter,  134  Mo.  App.  685,  115  8.  W.  30.  Fischer  v.  McGrath,  112  Minn. 

463;  Fletcher  v.  Dixon,  107  Md.  420,  456,  128  N.  W.  579. 

68  Atl.  875.  31.  147  Pa.  178,  23  Atl.  337,  338. 
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even  a  staid  and  veteran  horse  may  be  liable  to  sudden  fright. 
It  is  a  matter  for  the  jury.^^ 

In  Kokoll  V.  Brohm  &  Buhl  Lumber  Co.,**  the  Supreme 
Court  of  New  Jersey  holds  that  the  unexplained  presence  on  a 
public  highway  of  a  team  of  runaway  horses,  harnessed  to  a 
wagon,  unattended  by  the  owner  or  other  person,  raises  a  pre- 
sumption of  negligent  management  on  the  part  of  the  owner; 
and  if  they  collide  with  another  vehicle  on  the  street  because 
they  were  not  under  proper  control,  the  owner  will  be  liable  for 
damages  resulting  therefrom.** 

In  another  case  it  is  decided  where  the  driver  of  a  frightened 
horse  attempts  to  pass  an  automobile  that  stopped  when  the 
fright  of  the  horse  was  discovered,  that  he  will  be  guilty  of  such 
contributory  negligence  as  will  defeat  a  recovery,  unless  the  evi- 
dence shows  that  there  was  no  other  reasonable  course  that  he 
could  pursue,  and  that  the  negligence  of  the  driver  of  the  auto- 
mobile placed  him  in  the  position  of  peril.  So  where  a  person 
who  was  driving  a  restive  horse,  turned  off  the  road  for  the  pur- 
pose of  quieting  his  horse,  and  about  the  same  time  the  driver 

32.  Stevenson  v.  United  States  Ex-  N.  E.  750,  8  Ann.  Cas.  1087,  4  L.  E. 
press   Company,   221   Pa.   St.   59,   70      A.   (N.  S.)  1130. 

Atl.  275.  Injury  by   horse.  —  One    may   re- 

33.  77  N.  J.  L.  169,  71  Atl.  120.  cover  for  injury   caused   by  a  run- 

34.  Failure  to  jump.  —  In  an  ac-  away  horse  which  has  been  left  un- 
tion  to  recover  damages  for  personal  hitched,  without  proof  that  it  had  a 
injuries  sustained  by  the  plaintiff  in  habit  of  running  away,  known  to  its 
consequence  of  the  frightening  of  his  owner,  if  it  was  left  in  the  street 
horses  by  the  defendant's  automo-  unhitched  under  circumstances  which 
bile,  an  allegation  in  the  declaration  made  it  negligence  to  do  so.  Hay- 
that  at  an  earlier  hour  on  the  same  wood  v.  Hamm,  77  Conn.  158,  58  Atl. 
day  of  the  accident  the  defendant's  695. 

automobile  had  passed  the  plaintiff's  A  person  in  charge  of  a  horse  on 
carriage  and  greatly  frightened  his  a  public  highway  is  bound  to  take 
horses,  does  not  justify  the  court  in  care  that  it  will  do  no  injury  in  con- 
presuming  that  it  was  contributory  sequence  of  being  frightened,  and  if 
negligence  for  the  plaintiff  to  fail  to  he  leaves  it,  must  see  that  it  is  se- 
jump  out  of  his  carriage  upon  the  eurely  fastened.  City  of  Denver  i>. 
second  approach  of  the  automobile.  Utzler,  38  Colo.  300,  88  Pac.  143,  8 
Mclntyre  v.  Orner,  166  Ind.  57,  76  L.  E.  A.  (N.  S.)  77. 
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of  the  automobile,  discovering  the  fright  of  the  horse,  stopped 
the  machine  some  distance  away  and  the  horse  becoming  more 
unmanageable,  its  driver  undertook  to  force  him  by  the  standing 
machine,  and  in  the  attempt  was  thrown  out  of  the  vehicle,  it  was 
held  that  he  could  not  recover.*® 

The  mere  fact,  however,  that  a  horse  which  has  previously 
been  gentle  and  easily  controlled,  shows  signs  of  being  unruly 
when  driven  in  view  of  an  automobile,  does  not  impose  upon  the 
owner  the  duty  to  refrain  from  using  him  on  the  highway  with 
ordinary  care.  And  it  is  said  that  the  contention  that  it  is  con- 
tributory negligence  on  the  part  of  the  owner  of  a  horse  of  ordi- 
narily gentle  and  tractable  habits  to  use  him  on  the  highway, 
simply  because  the  animal  occasionally  becomes  frightened  at  an 
automobile,  cannot  be  sustained.*® 

The  driver  of  a  well-broken  horse  may  occupy  any  portion  of 
the  street  he  chooses  and  he  may  rely  on  the  exercise  of  ordinary 
care  by  those  approaching  him  from  the  rear,  and  in  using  a  street 
frequented  by  automobiles  he  only  assumes  the  risks  incident  to 
their  operation  in  a  reasonably  careful  manner.^'^ 

In  another  case  where  plaintiff  was  leading  his  horse  along 
the  highway  when  defendant  approached  in  his  automobile  and 
the  horse  became  frightened  while  the  car  was  some  distance 
away,  and,  as  defendant  came  nearer,  reared,  struck  plaintiff 
down  and  injured  him,  and  plaintiff  did  riot  signal  for  the  driver 
to  check  the  machine,  it  was  held  that  the  questions  of  negligence 
and  contributory  negligence  were  for  the  jury.*^ 

Sec.  134.  Evidence  as  to  vicious  character  of  horse. 

Evidence  is  competent,  upon  the  issue  of  contributory  negli- 

35.  Cumberland  Telegraph  &  Tele-  38.  Cusick   v.   Kinney,   164   Mieh. 
phone  Co.  v.  Yelser,  141  Ky.  15,  131      25,  128  N.  W.  1089. 

S.  W.  1049,  31  L.  R.  A.  (N.  S.)  1137;  Where  horse  frightened  eontribu- 

36.  Spangler   v.    Markley,    39   Pa.  tory  negligence  held  to  be  for  jury. 
Super.  Ct.  351,  356,  per  Orlady,  J.  Chapman  v.  Strong,  162  Mieh.  623, 

37.  DelfS    V.    Dunshee,    143    Iowa  127  N.  W.  741. 
381,  122  N.  W.  236. 
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gence  of  the  driver  of  a  horse  which  it  was  alleged  had  become 
frightened  by  an  automobile  and  ran  away,  which  tends  to 
show  that  the  horse  was  unsafe  and  dangerous,  in  that  it  would 
become  frightened  and  unmanageable  at  the  sight  of  an  automo- 
bile and  if  approaching  it,  would  turn  and  run  whether  the  ma- 
chine made  a  noise  or  not.  Such  facts  when  shown  may  be  con- 
sidered by  the  jury,  together  with  all  the  other  testimony,  m  order 
to  arrive  at  the  cause  of  the  runaway  and  the  accident  and  to  de- 
termine whether  the  plaintiff  caused,  or  proximately  contributed 
to,  his  own  injury. ^^ 

So  in  another  case  it  is  decided  that  in  an  action  for  injuries 
from  a  runaway  alleged  to  have  been  caused  by  a  horse  being 
frightened  by  an  automobile,  evidence  of  the  character  of  the 
horse  as  being  vicious  and  having  a  propensity  to  run  away  is 
admissible,  on  the  issue  of  whether  the  proximate  cause  of  the 
injury  was  the  negligence  of  the  defendant  or  the  vice  of  the 
animal.  And  evidence  of  the  reputation  of  the  horse  in  these 
respects  would  be  admissible,  where  the  issue  of  contributory 
negligence  is  raised,  to  show  that  the  plaintiff  had  knowledge 
of  its  character  as  to  viciousness.*° 

Sec.  135.  When  horses  are  beyond  control. 

Horses  are  not  to  be  considered  beyond  control  of  their  driver 
where  they  merely  shy  or  start  and  for  a  moment  have  their 
own  way.*-' 

Sec.  136.  Breakdown  on  highway- 

Where  a  power  propelled  vehicle,  liable  to  frighten  horses, 
breaks  down  on  the  public  highway,  and  is  left  at  the  place  of 
the  breakdown,  the  owner  of  the  vehicle  is  not  liable  because  a 
horse  becomes  frightened  at  the  vehicle,  unless  there  was  un- 
reasonable delay  in  repairing  and  removing  it.*^ 

39.  Bliss  V.  Woleott,  40  Mont.  491,  40.  Cain  v.  "Wintersteen,  144  Mo. 

107  Pae.  423.  App.  1,  128  8.  W.  274. 

Compare   Wells,   Fargo    &   Co.    v.         41.  Johnson  v.  City  of  Marquette, 
Keeler,  (Tex.  Civ.  App.),  173  8.  W.      154  Mieh.  50,  117  N.  "W.  658. 
926.  42.  Davis    &    Son    v.    Thornburg, 

149  N.  C.  233,  62  8.  E.  1088. 
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Sec.  137.  Pleading. 

Automobiles  being  lawful  vehicles,  a  person  who  claims  to 
have  been  injured  by  the  operation  of  one,  as  where  horses  are 
frightened,  must  plead  and  prove  that  some  act  or  acts  of  negli- 
gence on  the  part  of  the  operator  of  the  machine  were  the  proxi- 
mate cause  of  the  injury.** 

A  complaint  alleging  that  a  team  was  frightened  by  the  negli- 
gence of  the  driver  of  an  automobile  in  blowing  his  whistle  when 
directly  opposite  the  team,  while  driving  at  a  high  rate  of  speed 
in  violation  of  a  city  ordinance,  in  such  a  manner  as  to  frighten 
the  team,  fairly  includes  the  rate  of  excessive  speed  as  a  proxi- 
mate cause  of  the  accident.** 

An  answer,  in  an  action  for  injuries  from  a  runaway,  alleged 
to  be  caused  by  a  horse  being  frightened  by  an  automobile, 
which,  in  addition  to  a  general  denial,  contains  the  allegation 
that  "  plaintiff's  alleged  damages  and  injuries,  if  any  she  sus- 
tained, were  caused  by  and  directly  due  to  the  plaintiflf's  own 
carelessness  and  negligence,"  is  held  not  to  be  a  plea  of  contri- 
butory negligence,  but  a  direct  negation  of  the  cause  of  action 
pleaded.*® 

Sec.  138.  Damages. 

Where,  in  an  action  for  injuries  to  travelers  on  a  highway  by 
their  horse  becoming  frightened  by  an  automobile  and  running 
away,  the  evidence  showed  that  the  operator  failed  to  comply 
with  the  statutory  regulations  as  to  the  maximum  speed  and 
warning  of  his  approach,  and  there  was  nothing  to  show  that  the 
horse  showed  symptoms  of  fright  until  the  automobile  was  so  near 
that  it  was  probably  impracticable  to  stop  it,  that  the  operator 
knew  that  the  horse  was  frightened  or  that  he  purposely  re- 
frained from  looking,  punitive  damages  were  held  not  to  be  re- 
coverable.*^ 

43.  Sapp  V.  Hunter,  134  Mo.  App.  45.  Cain  v.  Wintersteen,  144  Mo. 
685,  115  S.  W.  463.  App.  1,  128  S.  W.  274. 

44.  Grant  (i>.  Armstrong,  55  Wash.  46.  National  Casket  Go.  v.  Powar, 
365,  104  Pae.  632.  137  Ky.  156,  125  S.  W.  279. 
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In  an  action  to  recover  for  injuries  caused  by  the  negligent 
operation  of  an  automobile,  in  frightening  plaintiff's  horse  and 
overturning  his  buggy,  there  has  been  held  to  be  no  error  in  the 
admission  of  evidence,  as  a  part  of  the  history  of  the  case,  that 
plaintiff's  wife  and  child  were  in  the  buggy  and  that  she  held  the 
child  in  her  arms,  where  the  court  by  its  instructions  negatived 
the  idea  that  compensation  was  to  be  allowed  plaintiff  for  mental 
anguish  because  of  their  presence.*''^ 

47.  Neid7  v.  Littlejohn,  146  Iowa     355,  125  N.  W.  198. 
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CHAPTER  XI. 

DUTY  TO  STOP  AUTOMOBILE. 

Sec.  139.  Duty  to  stop  —  generally. 

140.  Duty  to  stop  —  not  in  all  cases  necessary  to, 

141.  When  engine  must  be  stopped. 

142.  Stopping  on  signal. 

143.  Signal  unnecessary. 

144.  Construction  of  statute. 

Sec.  139.  Duty  to  stop  —  generally. 

When  it  becomes  evident  to  the  driver  of  an  automobile  that 
his  machine  is  frightening  the  horses  hitched  to  an  approaching 
vehicle  and  that  his  further  progress  will  increase  the  peril  of 
the  persons  riding  therein,  it  is,  as  a  general  rule,  his  duty  to 
stop,  or  at  least  slack  up,  irrespective  of  whether  the  occupants 
of  the  carriage  are  guilty  of  negligence.^ 

When  the  driver  of  an  automobile  on  a  highway  sees,  or  by 
the  exercise  of  reasonable  caution  could  see,  that  the  horses 
drawing  an  approaching  carriage  are  unmistakably  frightened 
and  are  forcibly  crowding  ofif  of  the  road,  ordinary  care  requires 
him  to  slow  up,  stop  his  machine,  or  do  whatever  is  reasonably 
required  to  relieve  the  persons  in  the  carriage  from  their  perilous 
situation.^ 

1.  Stout  1).  Taylor,  168  111.  App.  Where  the  operator  of  an  automobile 
410;  Fields  v.  Sevier,  184  Mo.  App.  stopped  it  in  the  street  near  a  blaek- 
685,  171  8.  W.  610.  smith  shop,  and  anticipated  starting 

2.  Duty  to  stop.  —  Mclntyre  v.  again  shortly,  he  was  not  negligent 
Orner,  166  Ind.  57,  76  N.  E.  750,  4  in  allowing  the  explosions  from  his 
L.  E.  A.  (N.  S.)  1130,  8  Ann.  Cas.  gasoline  engine  to  continue  unless  he 
1087.  saw  that  they  were  frightening  the 

Stopping  machine  near  horses.  —     plaintiff's  team,  or  in  the  exercise  of 
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The  driver  of  an  automobile  does  not  fulfil  his  duty  by  pro- 
ceeding very  slowly,  but  should  bring  his  machine  to  a  stop  if  it 
is  necessary  in  order  to  prevent  an  injury  to  a  pedestrian.* 

So  in  a  case  in  Washington,  it  is  said  that  if  the  operator  of  a 
machine  knows,  or  in  the  exercise  of  reasonable  prudence,  ought 
to  know,  that  his  machine  has  excited  a  horse  so  as  to  make  it  un- 
manageable, it  is  his  duty  to  stop  the  machine,  for  the  presump- 
tion is  that  the  machine  is  always  under  the  control  of  the  op- 
erator.* 

As  a  general  rule  it  may  be  stated  that  if  the  operator  of  an  au- 
tomobile knows,  or  by  the  exercise  of  ordinary  care  may  know, 
that  the  movement  or  noise  of  his  machine  will  render  an  animal 
unmanageable,  he  must  use  all  the  care  and  caution  which  a  pru- 
dent and  careful  driver  should  exercise  under  the  same  circum- 
stances. He  has  the  right  to  assume,  and  to  act  upon  the  assump- 
tion, that  every  person  whom  he  meets  will  also  exercise  ordinary 
care  and  caution  according  to  the  circumstances  and  will  not 
negligently  or  recklessly,  expose  himself  to  danger,  but  rather 
make  an  attempt  to  avoid  it.  But  when  an  operator  has  had 
time  to  realize,  or  by  the  exercise  of  a  proper  lookout  should 
have  realized,  that  a  person  whom  he  meets  is  in  a  perilous  posi- 
tion, or  in  a  position  of  disadvantage,  and  therefore  seemingly 
unable  to  avoid  the  coming  automobile,  he  must  exercise  increased 
exertion  to  avoid  a  collision,  or  what  is  equivalent,  the  fright  of  a 
horse  induced  by  an  automobile.® 

Where  an  operator  of  an  automobile  saw,  or  by  ordinary  care 
could  have  seen,  a  horse  and  vehicle  on  a  highway  ahead  of  him, 
and  he  was  required  by  statute  to  give  warning  of  his  approach, 

ordinary  care  ought  to  have  noticed  4.  Brown  v.  Thome,  61  Wash.  18, 

it,  and  by  ordinary  diligence  might  111  Pac.  1047. 

have  stopped  the  explosion  in  time  5.  Spangler    v.    Markley,    39    Pa. 

to     have     avoided     the     runaway.  Super.  Ct.  351,  357,  per  Orlady,  J. 

House  V.  Cramer,  134  Iowa  374,  112  Must    use    reasonable    precaution 

N.  W.  3,  10  L.  E.  A.  (N.  S.)  655,  13  commensurate     with     danger.      Me- 

Ann.  Cas.  461.  Donald  v.  Toder,   80   Kan.   25,   101 

3.  Gagnon  v.  Eobitaille,  16  E.  L.  Pac.  468. 
N.  8.  235, 
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and  to  use  every  reasonable  precaution  to  insure  the  safety  of  the 
occupants  of  the  vehicle,  and  there  was  evidence  that  he  did  not 
give  any  warning,  that  he  drove  the  machine  at  a  high  rate  of 
speed,  and  that  he  did  nothing  toward  respecting  the  safety  of 
the  persons  in  the  vehicle,  except  to  swerve  the  machine  to  the 
right  to  pass  it,  such  evidence  was  held  to  prima  facie  prove 
negligence,  authorizing  a  recovery  for  injuries  received  by  the 
persons  in  the  vehicle  in  consequence  thereof.® 

And  there  is  sufficient  evidence  of  negligence  in  the  driving  of 
an  automobile,  whereby  a  team  was  frightened  and  ran  away, 
to  require  the  case  to  be  submitted  to  the  jury,  where  it  appears 
that  the  automobile  was  run  at  a  speed  of  twenty  or  twenty-five 
miles  an  hour,  on  a  street  where  there  were  many  teams  and 
where  the  city  ordinances  prohibited  a  speed  in  excess  of  ten 
miles  an  hour,  that  the  driver  passed  within  fifteen  feet  of  the 
team  and  blew  his  whistle  when  directly  opposite  and  did  not 
notice  the  horses  before  they  started  to  run.'^ 

Again,  where  the  evidence  justified  a  finding,  that  after 
defendant  had  passed  plaintiff,  who  had  gained  a  partial  control 
of  his  frightened  horse,  and  upon  hearing  its  approach,  stopped 
his  car  a  short  distance  ahead  of  the  horse,  thus  adding  to  its 
fright,  it  was  decided  that  the  court  was  justified  in  calling  the 
attention  of  the  jury  to  this  evidence  and  directing  them  to  de- 
termine whether  defendant  was  negligent  in  thus  stopping  the 
car,  without  specially  defining  in  that  connection  the  care  re- 
quired of  defendant,  the  court  having  in  other  instructions  cor- 
rectly defined  negligence.* 

Statutes  in  many  jurisdiction  impose  a  duty  upon  an  automo- 
bilist  to  stop  when  it  is  apparent  that  a  horse  is  becoming  fright- 
ened by  the  operation  of  the  machine.® 

6.  National  Casket  Co.  v.  Powar,  9.  Delaware.  —  Walls   v.   Windsor, 
137  Ky.  156,  125  8.  W.  279.  (Del.  Super.),  92  Atl.  989. 

7.  Grant  v.  Armstrong,  55  Wash.  lUinoia.  —  Smith  v.  Heish,  161  111. 
365,  104  Pae.  632.  App.  83. 

8.  Delfs  V.  Dunshee,  143  Iowa  381,  ffansos. -^Arrington  v.  Horner,  88 
122  N.  W.  236.  Kan.  817,  129  Pae.  1150. 
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Where  such  a  statute  is  in  force  a  violation  of  it  has  been 
held  to  be  negligence  per  se.^^ 

Sec.  140.  Duty  to  stop  —  not  in  all  cases  necessary  to. 

The  general  rule  as  to  stopping  stated  in  the  preceding  section 
is  not  an  inflexible  one.  In  some  cases  the  proper  degree  of  care 
as  to  the  operator  might  require  the  machine  to  be  stopped  upon 
the  first  evidence  of  danger;  in  others  it  might  be  necessary  to 
slow  down  the  speed ;  and  yet  again,  it  might  be  more  prudent  to 
proceed  at  a  high  rate  of  speed,  or  not  lessen  the  speed  at  which 
the  machine  is  running.  Each  case  presents  different  conditions 
and  situations.  What  would  be  ordinary  care  in  one  case  might 
be  negligence  in  another.  But,  whatever  the  condition  or  situa- 
tion, the  driver  of  the  automobile  must  at  all  times  and  in  all 
places,  observe  ordinary  care  to  avoid  injury  to  persons  or  travel- 
ers on  the  highway.^^ 

So  in  a  case  in  South  Carolina  the  court  declares  that  it  is  not 
prepared  to  adopt  as  a  correct  statement  of  the  common  law  that 
the  driver  of  an  automobile  must  stop  if  it  can  be  discovered  by 
ordinary  foresight  that  an  animal  has  become  frightened,  for 
there  might  be  circumstances  when  the  most  prudent  thing  to  do, 
upon  discovery  that  a  horse  is  frightened,  would  be  to  get  by  with 
the  automobile  as  quickly  as  possible  so  as  to  remove  the  cause  of 
fright.  The  true  rule  v\^as  said  to  be  that  the  driver  must  exercise 
the  care  which  ordinary  prudence  requires  under  the  circum- 
stances.-^^ 

And  in  another  case  it  said  that  it  is  reasonable  to  presume  that 
in  some  cases  the  fright  of  a  horse  will- be  increased  by  stopping 
an  automobile  just  opposite  to  him,  rather  than  by  passing  on  by 

New  York.  —  Union     Transfer     &  10.  Beggs  v.  Clayton,  40  Utah  389, 

Storage  Co.  v.  Westeott  Express  Co.,  121  Pao.  7. 

79  Misc.  E.  408,  140  N.  T.  Suppl.  98.  11.  Webb  v.  Moore,  136  Ky.  708, 

North  Garolma. —  Curry  v.  Fleer,  125  S.  W.  152,  per  Carroll,  J. 

157  N.  C.  16,  72  8.  E.  626.  12.  Gue  v.  Wilson,  87  S.  C.  144, 

Utah.  —  Beggs   v.    C 1  a  y  t  o  n,    40  69  8.  B.  99. 
Utah  389,  121  Pae.  7. 
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and  that  if  the  driver  of  a  machine  passes  on  he  is  not  responsible 
for  the  damages  inflicted  by  the  horse,  where  the  emergency  in 
which  he  was  placed  was  occasioned  by  an  imprudent  act  of  the 
plaintiff.^* 

So  the  owner  of  an  automobile  who  is  running  his  machine  in  a 
careful  manner,  at  a  slow  rate  of  speed,  along  a  city  street 
crowded  with  travelers  and  vehicles,  and  keeping  a  lookout  to 
avoid  accidents,  is  not  liable  for  an  injury  inflicted  by  a  horse 
taking  fright  thereat,  when  he  was  not  aware  of  any  danger  from 
said  fright  until  his  machine  had  reached  a  point  opposite  to  or 
had  passed  the  horse's  head,  and  then  deemed  it  less  dangerous 
to  pass  on  than  to  stop,  and  when  the  horse  was  in  charge  of 
three  able-bodied  men,  and  there  was  nothing  in  its  behavior  to 
lead  him  to  suppose  that  it  would  become  unmanageable.^* 

Sec.  141.  When  engine  must  be  stopped. 

In  House  v.  Cramer  ^^  it  was  held  that  the  operator  of  an  auto- 
mobile was  not  bound  to  stop  his  engine  on  temporarily  stopping 
the  automobile,  unless  he  saw  that  the  explosions  were  frighten- 
ing the  plaintiff's  team,  or,  in  the  exercise  of  ordinary  care, 
might  have  stopped  such  explosions  in  time  to  have  prevented  the 
team  from  running.  And  in  a  case  in  Missouri  it  is  decided  that 
the  operator  need  not  in  all  cases  stop  the  motor.  ^® 

But  though  the  driver  of  an  automobile  stops,  yet  if  he  fails 
to  turn  off  the  motor,  and  as  a  result  of  the  noise  produced 
thereby  the  fright  of  a  horse  continues,  he  is  guilty  of  negligence, 
which  it  is  held  will  render  him  and  the  owners  of  the  automo- 
bile liable  jointly  and  severally.^'' 

So  where  the  chauffeur  commences  to  crank  his  machine  for 
the  purpose  of  starting  in  close  proximity  to  harnessed  horses 

13.  Baugher  v.  Harman,  110  Va.  L.  E.  A.  (N.  S.)  655,  13  Ann.  Cas. 
316,  66  8.  E.  86.  461. 

14.  Baugher  v.  Harman,  110  Va.  16.  Sapp  v.  Hunter,  134  Mo.  App. 
316,  66  S.  E.  86.  685,  115  S.  W.  463. 

15.  134  Iowa  374,  112  N.  W.  3,  10  17.  Lubier   v.  Miohaud,   38   Queb. 

S.  C.  190. 
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standing  quietly  in  charge  of  a  driver,  without  giving  any  previous 
warning,  and  continues  to  do  so  after  the  horses  exhibit  symp- 
toms of  fright,  and  thereby  causes  them  to  run  away,  he  is  held 
guilty  of  actionable  negligence.  The  court  declared  in  this  case 
that  the  use  of  an  automobile  upon  a  public  thoroughfare  im- 
poses upon  the  chauffeur  the  duty  to  observe  that  degree  of  care 
in  its  operation  which  is  commensurate  with  the  risk  of  danger 
thereby  caused  to  others,  and  that  it  was  his  duty  when  he  began 
to  "  crank  up  "  to  keep  a  watchful  eye  on  the  horses  standing  so 
close  by  and  that  when  he  saw  that  they  manifested  symptoms  of 
fright,  to  stop  at  once,  until  they  could  be  removed.^* 

Sec.  142.  Stopping  on  signal. 

By  statute  in  some  jurisdictions  the  operator  of  an  automobile 
is  required  to  stop  upon  a  signal  from  the  driver  of  an  animal- 
drawn  vehicle.^® 

A  statute  providing  that  the  driver  of  an  automobile  on  any 
public  road,  when  signaled  by  the  driver  of  any  team,  shall  stop 
until  the  other  vehicle  has  passed,  does  not  require  the  driver  of 
the  automobile  to  stop  the  motive  power  of  his  vehicle  in  addi- 
tion to  stopping  the  vehicle  itself;  and  whether  the  defendant's 
failure  to  stop  the  motive  power  is  negligence  must  be  decided 
by  the  circumstances  of  each  case.^* 

Under  an  Indiana  automobile  statute  it  has  been  held  that  an 
automobile  driver  must  stop  upon  signal  from  any  one  in  a  horse- 
drawn  carriage,  the  word  "  driving "  not  being  limited  to  the 
mere  physical  act  of  managing  or  directing  the  horse.^^ 

18.  Tudor  V.  Bowen,  152  N.  C.  441,  Storage  Co.  v.  "Westcott  Express  Co., 
67  S.  E.  1015,  30  L.  E.  A.  (N.  S.)  79  Miso.  E.  408,  140  N.  Y.  Suppl.  98. 
804,  21  Ann.  Cas.  646.  North  Dakota.  —  Messer  v.  Bruen- 

19.  Kansas.— Sterner  v.  Issitt,  89  ing,  25  N.  D.  599,  142  N.  "W.  158,  48 
Kan.  357,  131  Pac.  551.  L.  E.  A.  (N.  S.)  945. 

Minnesota.  —  Schaar  v.  Comforth,  20.  Mahoney     v.     Maxfield,     102 

(Minn.),  151  N.  "W.  275.  Minn.  377,  113  N.  W.  904, 14  L.  E.  A. 

Missouri. —  State    v.   Wilson,    188  (N.  S.)  251,  12  Ann.  Cas.  289. 

Mo.  App.  342,  174  S.  W.  163.  21.  Motorist  must  stop  on  signal 

New  York.  —  Union    Transfer    &  from  any  occupant  of  carriage  under 
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In  a  case  in  Washington  it  is  decided  that  negligence  in 
failing  to  stop  an  automobile,  upon  signal  by  the  driver  of  a 
horse,  that  it  has  taken  fright,  is  sufficient  to  sustain  a  verdict 
for  the  plaintiff,  even  though  other  grounds  of  negligence  are 
not  made  out.^^ 

And  in  this  connection  it  is  said  in  another  case  in  Massa- 
chusetts, that  if  the  jury  were  satisfied  that  a  signal  to  stop  given 
by  a  person  driving  horses  was  seen  by  a  person  driving  an  auto- 
mobile, and  that,  without  slackening  speed,  the  latter  unnecessarily 
kept  on,  passing  within  two  feet  of  the  horses  and  causing  them 
to  become  unmanageable  and  run  away,  when  the  width  of  the 
roadway  was  sufficiently  ample  to  have  enabled  him  to  go  by  at 
a  distance  of  twenty  feet,  which  might  have  prevented  the  acci- 
dent, they  would  have  been  warranted  in  finding  that  the  auto- 
mobile was  carelessly  operated  in  violation  of  a  statute,  requir- 


Indiaua  statute. — A  prosecution  was 
lodged  against  an  Indiana  motorist 
for  refusing  to  bring  his  ear  to  a 
stop,  upon  being  signaled  to  do  so, 
in  compliance  with  the  statutes  of 
that  State  which  provide  a  penalty 
for  the  driver  of  an  automobile  who 
fails  to  stop  upon  request  by  signal 
from  any  person  "  riding,  leading, 
or  driving  a  horse."  In  this  case 
the  signal,  which  was  ignored  by  the 
motorist,  came  from  a  carriage  con- 
taining two  persons  and  was  given 
by  the  occupant  who  was  not  driv- 
ing, the  driver  being  engrossed  in  his 
efforts  to  restrain  the  frightened 
horse.  The  motorist  sought  to  escape 
liability  on  the  ground  that  the  sig- 
nal did  not  come  from  the  person 
"  driving "  the  horse,  as  required 
by  the  statute,  but  was  given  by 
some  one  in  the  carriage  who  was  not 
actually  engaged  in  driving.  In 
other  words,  he  asked  the  court  to 
construe  the  statute  to  mean  that  it 
was  not  his  duty  to  stop  unless  sig- 


naled to  do  so  by  the  person  hand- 
ling the  reins.  As  is  usual  in  a  case 
where  a  precise  definition  of  a  word 
is  required,  recourse  was  had  to  the 
dictionaries,  where  driving  is  found 
to  mean  "  to  ride  in  a  vehicle  drawn 
by  horses,  or  other  animals,  or  to  di- 
rect or  control  the  animals  that  draw 
it."  While  criminal  statutes,  as  a 
rule,  are  to  be  strictly  construed, 
courts  refuse,  on  one  hand,  to  hold 
persons  not  clearly  brought  within 
the  scope  of  the  statute  and,  on  the 
other  hand,  to  discharge  those  not 
clearly  within  its  scope.  It  was  held 
that,  to  attach  to  the  statute  the  con- 
struction claimed  by  the  defense 
would  be  unreasonable,  if  not  absurd, 
and  that  the  signal  to  stop,  in  order 
to  be  legally  effective  need  not  be 
given  by  the  person  holding  the 
lines,  but  may  be  given  by  any  occu- 
pant of  the  vehicle.  State  v.  Good- 
win, 169  Ind.  265,  82  N.  E.  459. 

22.  Brown  v.  Thorne,  61  Wash.  18, 
111  Pac.  1047. 
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ing  the  driver  of  an  automobile  to  exercise  every  reasonable  pre- 
caution when  passing  teams  to  avoid  frightening  the  horses.^' 

Again,  in  an  action  to  recover  damages  for  personal  injuries 
sustained  as  the  result  of  a  fright  of  a  horse  by  an  automobile, 
plaintiff,  who  was  about  seventy  years  of  age,  testified  that  while 
driving  on  a  dark  evening,  he  met  the  defendant  coming  from  the 
opposite  direction  on  a  public  road  in  an  automobile ;  that  the  de- 
fendant had  no  lights  on  his  automobile,  and  that  he,  the  plaintiff, 
was  unable  to  notice  its  approach  until  it  was  almost  on  him; 
that  he  was  driving  a  perfectly  tractable  and  gentle  horse  on  the 
proper  side  of  the  road;  and  when  the  automobile  was  about 
twenty-five  steps  away  he  recognized  it,  and  rising  in  his  buggy, 
held  up  his  hand  as  a  signal  to  the  driver  of  the  car  to  stop,  and 
called  out :  "  Hold  on,  wait,  stranger,  until  I  get  out  and  hold 
my  horse."  The  machine  was  either  slowed  down  or  stopped  in 
obedience  to  this  signal,  and  then  the  plaintiff  attempted  to  get 
out  of  his  buggy,  in  order  to  go  to  the  head  of  his  horse;  and 
when  in  this  situation  the  machine  was  suddenly  started  and  ap- 
proached the  buggy  with  considerable  noise,  which  caused  the 
horse  to  shy  and  run  against  the  fence,  so  that  the  plaintiff  was 
thrown  out  over  the  wheel  and  quite  seriously  injured.  This 
testimony  was  contradicted  by  the  defendant  and  other  persons 
who  were  in  the  automobile.  Under  the  facts  the  case  was  held 
to  be  one  for  the  jury,  and  it  was  decided  that  a  verdict  and 
judgment  for  plaintiff  should  be  sustained.^* 

Failure,  however,  to  give  a  signal  will  not  relieve  the  operator 
of  an  automobile  from  his  duty  to  exercise  reasonable  care.^"* 

Sec.  143.  Signal  unnecessary. 

The  fact  that  the  plaintiff,  when  approaching  an  automobile 
with  a  restive  horse,  did  not  signal  the  chauffeur  to  stop,  does 
not  relieve  the  latter  from  his  duty  to  exercise  ordinary  care  to 

23.  Trombley    v.    Stevens-Duryea      Super.  Ct.  351. 
Co.,  206  Masa.  516,  92  N.  E.  764.  25.  Nelson  v.  Holland,  127  Minn, 

24.  Spangler   v.   Markley,    39   Pa.      188,  149  N.  W.  194. 
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avoid  an  accident  and  to  stop  the  automobile  until  the  plaintiff's 
horse  could  pass,  if  such  precaution  appeared  to  be  reasonably 
necessary.^' 

Sec.  144.  Construction  of  statute. 

In  a  prosecution  under  a  statute  providing  that  every  person 
driving  an  automobile,  on  a  signal  of  distress  from  a  person 
driving  horses,  shall  cause  the  automobile  to  stop  all  motor  power 
and  remain  stationary  until  the  horses  appear  to  be  under  con- 
trol, "  unless  a  movement  forward  shall  be  deemed  necessary  to 
avoid  accident  or  injury,"  it  has  been  held  that  the  word 
"  deemed,"  as  used  in  the  act,  conveys  the  idea  that  the  standard, 
upon  which  the  operator  is  to  act  in  determining  whether  a  for- 
ward movement  is  necessary,  rests  in  his  own  judgment.  He 
must,  of  course,  in  all  cases  act  reasonably  and  in  good  faith. 
In  this  particular  prosecution  it  appeared  that  the  defendant 
did  not  bring  his  car  to  a  full  stop  upon  being  given  the  distress 
signal,  and  he  was  sentenced  to  pay  a  fine  of  $25  in  addition  to 
$9,526,  the  costs  of  the  prosecution.^'' 

26.  Necessity     for     signal.  —  The  Grinnell  Automobile  G-arage  Co.,  136 

driver    of    a    restive    horse,    on    ap-  Iowa  68,  113  N.  W.  488. 

proaching  an  automobile,  is  not  re-  27.  McCummins  v.  State,  132  Wis. 

quired   under   all    eireiimstanees   to  236,  112  N.  W.  25. 

give  a  signal  to  a  chauffeur  or  driver  Indictment  for  failure  to  stop.  — 

to  stop  in  order  to  free  himself  from  State  v.  Goodwin,  169  Ind.  365,  82 

contributory  negligence.     Strand  v.  N.  E.  459. 
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CHAPTER  XII. 

PEDESTEIANS  AND  MISCELLANEOUS. 

Sec.  145.  Pedestrian's  right. 

145a.  Pedestrian's   right   continued  —  principles   controlling. 

146.  Pedestrian  confused  —  sudden  emergency. 

147.  Pedestrian  lacking  capacity  of  ordinary  persons. 

148.  Pedestrians  —  contributory    negligence  —  last-chance    doctrine. 
148a.  Pedestrians  crossing  street  —  generally. 

149.  Pedestrians  crossing  streets  —  continued  —  instances. 

150.  Pedestrians  crossing  streets  —  duty  to  stop,  look  and  listen. 

151.  Pedestrians  crossing  street  —  automobile  on  wrong  side  —  contri- 

butory  negligence. 

152.  Eights  of  street  laborers. 

153.  Street  laborers  —  violation  of  law  by. 

154.  Beasonable  speed. 

155.  Speed  at  night. 

156.  Conviction  of  speeding.  i 

157.  Carrying  lights. 

158.  Carrying  lights  —  statute  as  to  construed. 

159.  Carrying  lights  —  statutes  and   ordinances  —  negligence. 

160.  Driving   on   railway  tracks. 

161.  Persons  boarding  street  ear. 

162.  Persons  dismounting  from  street  car. 

163.  Grade  crossings. 

164.  Grade  crossings  —  duty  to  stop,  look  and  listen. 

165.  Grade   crossings  —  automobile   stalled  on  track. 

166.  Grade   crossings  —  imputed  negligence. 

167.  Grade  crossings  —  neglect  of  duty  by  flagman. 

168.  Grade  crossings  —  negligence  of  company  enjoying  permissiye  use 

of  tracks. 

Sec.  145.  Pedestrian's  rights. 

Ordinarily  a  pedestrian  has  no  right  of  way  superior  to  that  of 

16 
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the  driver  of  an  automobile,  but  each  may  continue  in  his  own 
course  with  relative  regard  for  the  other's  right  of  travel,  and 
the  driver  of  a  motor  car  is  not  bound  to  bring  his  car  to  a  stop,  in 
the  absence  of  proof  authorizing  an  inference  that,  in  the  exer- 
cise of  due  care,  he  had  reason  to  believe  that  if  he  proceeded  a 
pedestrian  would  come  in  contact  with  the  car,  and  where  it  did 
not  appear  that,  after  such  contact  was  inevitable,  the  driver  of 
the  motor  omitted  anj^hing  to  prevent  that  contact,  there  is  held 
to  be  no  liability.^ 


1.  Rights  of  pedestrians.  —  Seaman 
V.  Mott,  127  App.  Div.  (N.  T.)  18, 
110  N.  T.  Supp.  1040. 

Duties  of  each  are  reciprocal. — 
Lynch  v.  Msk  Rubber  Co.,  (Mass), 
95  N.  E.  400. 

In  Gregory  v.  Slaughter,  124  Ky. 
345,  8  L.  E.  A.  (N.  S.)  1228,  30  Ky. 
L.  Eep.  500,  99  S.  W.  247,  which 
holds  an  automobilist  liable  in  dam- 
ages for  colliding  with  a  pedestrian 
on  a  highway,  the  court  says  in  the 
opinion : 

"  The  appellant  complains  in  his 
brief  that  he  is  the  victim  of  public 
prejudice  against  automobiles.  This 
may  be  true,  and,  if  so,  that  preju- 
dice is  based  upon  the  carelessness 
of  a  large  number  of  automobilists 
of  a  character  similar  to  that  of 
which  this  record  shows  appellant 
was  guilty.  The  owners  of  automo- 
biles have  the  same  right  on  the 
public  highways  as  the  owners  of 
other  vehicles;  but  when  one  drives 
so  dangerous  a  machine  through  the 
public  thoroughfares  it  is  incumbent 
upon  him  to  exercise  corresponding 
care  that  the  safety  of  the  traveling 
public  is  not  endangered  thereby. 
When  owners  of  automobiles  learn 
this  it  is  confidently  believed  that 
whatevsr  prejudice  may  now  exist 
against    them    in    the    public    mind 


will  entirely  disappear,  for  the  public 
is  not  usually  prejudiced  without 
cause." 

A  pedestrian  struck  by  an  automo- 
bile is  not  guilty  of  contributory 
negligence  because  he  was  standing 
in  the  roadway,  conversing  with  one 
who  had  there  stopped  his  team  to 
talk  with  him.  Kathmeyer  v.  Mehl, 
(N.  J.  L.),  60  Atl.  40.  The  court 
in  this  case  says :  "  Certainly  he 
had  no  reason  to  suppose  that, 
merely  because  he  was  standing  in 
the  roadway,  he  would  be  run  down 
by  the  recklessness  of  the  driver  of 
an  automobile.  He  was  lawfully 
there,  and  any  person  using  the  high- 
way was  bound  to  take  notice  of 
him,  and  to  use  care  not  to  injure 
him,  and  the  plaintiff  had  a  right 
to  assume  that  this  would  be  done." 

The  defendant  approached  on  the 
left  side  of  the  street  on  account  of 
the  right  side  being  blocked.  The 
plaintiff  had  just  stepped  from  a 
street  ear  and  was  making  for  the 
sidewalk  when  she  noticed  an  auto- 
mobile coming  on  the  right  side  of 
the  street,  and,  of  course,  from  the 
opposite  direction  from  that  of  the 
defendant's  car.  In  stepping  back 
out  of  the  way  of  the  other  aytomo- 
bile,  the  plaintiff  got  in  the  path  of 
and  was  struck  by  the  defendant's 
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But  a  finding  of  negligence  in  the  operation  of  an  automobile 
which  struck  and  injured  a  pedestrian,  has  been  held  to  be  war- 
ranted by  evidence  that  the  only  persons  in  the  car  were  defend- 
ant's wife  and  his  chauffeur,  neither  of  whom  saw  the  injured 
person,  and  both  of  whom  testified  that  they  never  knew  of  the 
accident  until  told  of  it  after  it  had  occurred.^ 

And  where  a  driver  suddenly  turned  his  car  without  any  warn- 
ing and  collided  with  a  pedestrian  it  was  held  that  he  was  guilty 
of  negligence.* 

In  an  action  by  a  pedestrian  to  recover  damages  resulting  from 
his  being  struck  by  an  automobile,  it  is  said  that  the  verdict 
should  be  for  such  sum  as  will  reasonably  compensate  him  for 
his  pain  and  suffering  in  the  past  and  such  as  may  come  to  him 
in  the  future  resulting  from  the  accident.* 


machine.  An  ordinance,  as  well  as 
general  custom,  requiring  automo- 
biles to  keep  to  the  right  side  of  the 
road,  and  the  defendant  being  on  the 
left,  it  was  held  that  the  defendant 
was  bound  to  exercise  greater  care 
and  caution  to  avoid  injuring  pedes- 
trians and  was  held  liable  in  dam- 
ages. It  was  also  held  proper  to  in- 
struct the  jury  that,  if  the  driver  of 
the  defendant's  machine  saw,  or 
should  have  seen,  that  another  auto- 
mobile was  approaching  from  the  op- 
posite direction,  and  that  between 
the  two  the  plaintiff  would  be  placed 
in  a  dangerous  position,  it  was  his 
duty  to  stop  until  the  danger  was 
past,  and  that  a  failure  to  stop  the 
machine  rendered  the  defendant  li- 
able. New  York  Transportation  Com- 
pany V.  Garside,  157  Fed.  521,  85  C 
C.  A.  285. 

A  pedestrian  and  the  driver  of  an 
automobile  must  each  be  careful  in 
the  exercise  of  his  rights  upon  the 
streets,  and  the  owner  or  driver  of 
the    automobile    must    exercise    the 


greatest  care  and  vigilance  not  to  in- 
jure the  pedestrian,  and  the  pedes- 
trian is  bound  to  not  place  himself 
where  an  injury  will  probably  result. 
Brewster  v.  Barker,  129  App.  Div. 
(N.  T.)    724,  113  N.  T.  Supp.  1026. 

Bunning  over  person's  foot.  —  A 
person  who,  seeing  another  seated  on 
a  park  bench,  drives  a  vehicle  so 
near  him  as  to  pass  over  his  foot,  is 
negligent.  Silvermann  v.  City  of 
New  York,  114  N.  Y.  Supp.  59., 

Question  of  negligence  for  jury.  — 
The  case  is  for  the  jury  to  decide, 
where  the  plaintiff  was  standing  on 
the  edge  of  a  pavement  with  one 
foot  on  the  curb  and  the  driver  of  an 
automobile,  either  through  reckless 
management  or  through  inexperience^ 
drove  the  machine  on  the  curb  and 
injured  him.  May  v.  Allison,  30  Su- 
per. 50. 

2.  Gray  v.  Batchelder,  208  Mass. 
441,  94  N.  E.  702. 

3.  O'Dowd  V.  Newnham,  13  Ga. 
App.  220,  80  L.  B.  36. 

4.  Ceechi   v.    Lindsay,    1   Boyce's 
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In  the  case  of  gross  negligence  of  the  part  of  the  driver  it  is 
held  that  primitive  damages  may  be  allowed.^ 

Sec.  145a.  Pedestrians'  rights  continued  —  principles  control- 
ling. 

The  right  of  a  pedestrian  to  use  the  streets  requires,  as  in  all 
other  cases  of  such  user,  the  exercise  of  reasonable  care  by  him, 
that  is  such  care  as  a  reasonably  prudent  man  would  exercise 
under  the  same  circumstances.® 

Automobilists  must  exercise  their  right  with  a  due  regard  to 
that  of  persons  on  foot  and  if  they  are  negligent  in  this  respect, 
as  a  result  of  which  injury  ensues,  they  are  liable  therefor,'^  un- 
less recovery  is  barred  by  the  contributory  negligence  of  the 
person  injured.® 

The  burden  of  establishing  the  negligence  of  a  defendant  in 
such  a  case  rests  upon  the  plaintiff,^  and  it  is  ordinarily  a  question 
for  the  jury  to  determine  whether  it  has  been  sufficiently  proved,^" 


Del.  185,  75  Atl.  376,  per  Hastings,  J.; 
judgment  reversed  in  Lindsay  v. 
Ceeohi,  3  Boyee's  (Del.)  133,  80  Atl. 
523. 

5.  Williams  v.  Benson,  87  Kan. 
421,  124  Pac.  531. 

6.  Greer  v.  Samuel,  (Del.  Super.), 
86  Atl.  209;  Eump  v.  Woods,  50  Ind. 
App.  347,  98  N.  E.  369;  Johnson  v. 
Kansas  City  Home  Telephone  Co.,  87 
Kan.  441,  124  Pae.  528. 

7.  Illinois. —  Goldblatt  v.  Broekle- 
bank,  166  Dl.  App.  815. 

Michigan.  —  Bouma  v.  Dubois,  169 
Mich.  422,  135  N.  W.  322. 

Missouri. —  Haacks  v.  Davis,  166 
Mo.  App.  249,  148  S.  W.  450. 

Rhode  Island.  — Gouin  v.  Eyder, 
(E.  L),  94  Atl.  670. 

United  States. —  Bishop  v.  Wight, 
221  Fed.  391,  137  C.  C.  A.  200. 

8.  Terrill  v.  Walker,  5  Ala.  App. 
535,  59  So.  775;  Brown  v.  City  of 


Wilmington,  (Del.  Super.),  90  Atl. 
44;  Larner  v.  New  York  Transp.  Co., 
149  App.  Div.  193,  133  N.  Y.  Suppl. 
743. 

9.  Grier  v.  Samuel,  (Del.  Super.), 
86  AtL  209. 

10.  Kentucky.  —  Matlach  v.  Sea, 
144  Ky.  749,  139  S.  W.  930. 

Massachusetts. —  Eoach  v.  Hineh- 
cliff,  214  Mass.  267,  101  N.  E.  383; 
Brovra  v.  Thayer,  212  Mass.  392,  99 
N.  E.  237. 

Michigan.  —  Bouma  v.  Dubois,  169 
Mich.  422,  135  N.  W.  322. 

Missouri. —  Hodges  p.  Chambers, 
171  Mo.  App.  563,  154  S.  W.  429. 

New  York.  —  Fitzgerald  v.  Eus- 
sell,  155  App.  Div.  854,  140  N.  Y. 
Suppl.  519;  Gindberg  v.  Bhret,  79 
Mise.  E.  627,  140  N.  T.  Suppl.  379. 

Pennsylvania.  —  Miller  v.  Tiede- 
mann,  94  Atl.  835;  Eowand  v.  Ger- 
mantown  Trust  Co.,  93  Atl.  1070. 
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as  is  also  the  question  of  the  contributory  negligence  of  the  plain- 
tiff." 

Pedestrians  are  not  necessarily  confined  to  the  use  of  the  side- 
walk or  footpath  provided  for  them,  and  it  is  not  negligence 
per  se  for  them  to  use  the  part  devoted  to  vehicles.  In  fact  such 
a  user  may  in  some  cases  be  necessary.  In  this  as  in  other  in- 
stances due  care  is  required  of  the  pedestrian/^  and  also  of  the 
automobilist.^* 

Sec.  146.  Pedestrian  confused  —  sudden  emergency. 

It  frequently  happens  that  a  pedestrian  becomes  confused  or 
frightened  at  the'  approach  of  an  automobile,  in  which  case  he 
may  not  exercise  the  same  care  that  he  would  otherwise.  Where 
this  is  the  case,  and  it  is  apparent  to  the  driver  of  an  automobile 
the  latter  should  exercise  a  degree  of  care,  such  as  is  warranted 
or  required  by  the  circumstances.^* 


Rhode  Island. —  Gouin  v.  Eyder, 
(E.  I.),  87  Atl.  185. 

Texas.  —  Vesper  v.  Lavender, 
(Tex.  Civ.),  149  S.  W.  377. 

Washington.  —  Hillebrant  v.  Manz, 
71  Wash.  250,  128  Pae.  898. 

11.  Alabama. —  Adler  v.  Martin, 
(Ala.),  59  So.  597. 

Kansas. —  Johnson  v.  Kansas  City 
Home  Telephone  Co.,  87  K^n.  441, 
124  Pae.  528. 

Michigan.  —  Sehoek  v.  Cooling, 
175  Mich.  313,  141  N.  W.  675;  Bouma 
17.  Dubois,  169  Mich.  422,  135  N.  W. 
322. 

Missouri. —  Hodges  v.  Chambers, 
171  Mo.  App.  563,  154  8.  W.  429. 

New  York.  —  Fitzgerald  v.  Eus- 
sell,  155  App.  Div.  854,  140  N.  T. 
Suppl.  519. 

Pennsylvania. —  Miller  v.  Tiede- 
mann,  94  Atl.  835;  Walleigh  v.  Bean, 
93  Atl.  1069. 

Washington.  —  Johnson  v.  John- 
son, 147  Pae.  649. 


West  Virginia.  —  Deputy  v.  Kim- 
mell,  73  W.  Va.  595,  80  S.  E.  919. 

12.  O'Dowd  V.  Newnham,  80  Ga. 
App.  36,  80  S.  E.  36. 

See  Pacific  Hardware  &  Steel  Co. 
V.  Monical,  205  Fed.  116,  123  C.  C.  A. 
348. 

Contributory  negligence  of  pedes- 
trian bars  recovery.  —  Willis  v. 
Harby,  150  App.  Div.  94,  144  N.  Y. 
Suppl.  154. 

Negligence  of  plaintiff  in  such 
case  a  question  for  the  jury.  Black- 
weil  V.  Eenwiek,  21  Cal.  App.  131, 
131  Pae.  94. 

13.  Dozier  v.  Woods,  (Ala.),  67 
So.  283;  Gneeeo  v.  Pederson,  154  N. 
Y.  Suppl.  12. 

14.  See  Eaymond  v.  Hill,  168  Cal. 
473,  143  Pae.  743;  Westcott  v. 
Decker,  (N.  J.  L,.),  90  Atl.  290;  Citi- 
zens Motor  Car  Co.  v.  Hamilton,  32 
Ohio  Cir.  Ct.  E.  407;  Dougherty  v. 
Davis,  51  Pa.  Super.  Ct.  229. 
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So  where  a  chauffeur  saw  that  a  pedestrian  in  the  street  was 
confused  as  to  which  way  the  automobile  was  going  to  turn  after 
having  been  warned  of  its  approach,  and  each  turned  several 
times  in  the  same  direction  as  the  other  turned  to  avoid  the  col- 
lision, it  was  held  that  the  chauffeur  had  no  right  to  continue  zig- 
zagging in  the  street  in  view  of  the  danger  of  collision,  but 
should  have  stopped.^®  And  the  fact  that  a  person  so  confused 
by  a  sudden  peril  confronting  him  might  by  acting  in  a  different 
manner  have  avoided  the  injury  will  not  make  him  chargeable 
with  contributory  negligence.^® 

For  mere  fright,  however,  unattended  by  any  physical  injury 
or  contact'there  can  be  no  recovery.^^ 

Sec.  147.  Pedestrian  lacking  capacity  of  ordinary  persons. 

A  person  operating  an  automobile  is,  the  same  as  the  driver 
of  any  other  vehicle,  bound  to  exercise  the  degree  of  care  which 
an  ordinarily  prudent  man  would,  under  the  same  circumstances, 
to  avoid  injury  to  pedestrians  who  are  lacking  in  the  capacity  of 
an  ordinarily  normal  man  as  where  they  are  intoxicated,  aged, 
blind,  deaf,  or  otherwise  infirm.^* 

So  the  fact  that  a  pedestrian  was  intoxicated  at  the  time  of  the 
injury  may  be  considered  as  bearing  both  upon  the  questions  of 
whether  he  was  exercising  the  required  care  at  that  time  and 
upon  the  degree  of  care  exercised  by  the  driver  of  the  auto- 
mobile.-'® 

A  blind  person  is,  likewise,  entitled  to  use  the  streets  and  is 
not  guilty  of  negligence  in  so  doing,  the  law  requiring  him  to 
use  ordinary  care  under  the  circumstances.^" 

So  it  has  been  decided  that  the  drivers  of  an  automobile,  who 
met  an  old  man,  almost  blind,  cautiously  walking  along  the  side 

15.  Weil  V.  Kreutzer,  134  Ky.  563,      339,  60  So.  815. 

121  S.  W.  471;  24  L.  E.  A.   (N.  S.)  18.  Brown  v.  City  of  Wilmington, 

557.  (Del.  Super.),  90  Atl.  44. 

16.  Hodges  V.  Chambers,  171  Mo.  19.  Brown  v.  City  of  Wilmington, 
App.  563,  154  S.  W.  429;  Westcott  v.  (Del.  Super.),  90  Atl.  44. 

Decker,  (N.  J.  L.),  90  Atl.  290.  20.  McLaughlin     v.     Griffin,     155 

17.  Bachelder  v.  Morgan,  17.9  Ala.      Iowa  302,  135  N.  W.  1107. 
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of  the  road  and  who  failed  to  stop  their  machine  or  to  turn  out, 
on  account  of  which  the  old  man,  in  trying  to  escape,  was  struck 
and  injured,  are  guilty  of  negligence.^^ 

And  in  a  case  in  Louisiana,  where  an  aged  woman  was  struck 
at  a  curve  by  an  automobile  which  was  being  operated  by  a  be- 
ginner, the  court  said  it  was  satisfied  that  the  operator's  whole 
attention  was  concentrated  on  the  "  reverse  curve  "  which  he  was 
executing  perhaps  for  the  first  time  in  his  life  in  so  contracted  a 
space  and  not  on  what  was  ahead  of  him,  and  did  not  see  the  old 
lady  until  he  was  right  upon  her,  and  then  lost  his  head.  And  it 
was  concluded  that  the  judicial  cause  of  the  accident  was  defend- 
ant's inattention  to  what  was  ahead  of  him,  in  combination  with 
his  lack  of  skill  in  the  management  of  his  machine.^^ 

A  similar  situation  exists  in  the  case  of  a  person  who  is  deaf.^^ 

Sec.  148.  Pedestrians  —  contributory  negligence  —  last-chance 
doctrine. 

In  an  action  by  one  seeking  to  recover  damages  for  an  injury 
sustained  by  being  hit  by  an  automobile,  if  a  plaintiff  relies 
upon  the  fact  that  he  was  not  guilty  of  contributory  negligence, 
but  that  the  injury  was  caused  by  the  negligence  of  the  defendant, 
it  is  held  that  he  is  not  entitled  to  an  instruction  on  the  last 
chance  or  humanitarian  doctrine.  By  invoking  such  doctrine, 
plaintiff  confesses  that  he  was  guilty  of  negligence  and  therefore 
is  not  entitled  to  instructions  authorizing  a  verdict  in  his  favor 
on  the  finding  by  the  jury,  that  he  was  not  chargeable  with  his 
contributory  negligence,  provided  the  defendant  could  have  pre- 
vented the  accident.^* 


21.  Apperson    v.    Lazro,    44    Ind.  24.  Hough  v.  Kobusch  Automobile 
App.  186,  88  N.  E.  99.  Co.,  146  Mo.  App.  58,  123  S.  W.  83. 

See  also  McLaughlin  v.  Griffin,  155  See    Moran   v.    Smith,    (Me.),    95 

Iowa  302,  135  N.  W.  1107.  Atl.  272;   Laughlin  v.  Seattle  Taxi- 

22.  Navailles  v.  Dielmann,  124  La.  cab    &   Tr.   Co.,    (Wash.),   146   Pae. 
421,  50  So.  449.  847;  Mosso  v.  Stanton  Co.,  75  Wash. 

23.  Furtado  v.  Bird,  26  CoL  App.  220,  184  Pac.  941. 
153,  146  Pac.  58. 
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Sec.  148a.  Pedestrians  crossing  streets  —  generally. 

A  pedestrian  has  the  right  to  cross  the  street  at  a  point  other 
than  the  crosswalk  and  in  doing  so  must  exercise  the  required 
degree  of  care,  that  is  the  care  of  an  ordinarily  prudent  man.^' 

The  same  degree  of  care  iS  likewise  required  of  the  operator  of 
an  automobile  who  sees  a  person  crossing  the  street  under  such 
circumstances,^^  and  the  pedestrian  may  assume  that  he  will  so 
act,^^  and  may  recover  for  an  injury  sustained  as  a  result  of  his 
failure  to  do  so.^* 

In  these  cases,  as  in  others  the  questions  of  negligence  ^®  and 
of  contributory  negligence  ^^  are  for  the  jury. 

Sec.  149.  Pedestrians  crossing  streets  —  continued  —  instances. 

Where  one  injured  by  being  run  over  by  an  automobile  in 
the  streets  of  a  city  saw  it  before  it  struck  her,  or  by  reasonable 
use  of  her  senses  could  have  seen  it  in  time  to  avoid  the  injury, 
it  was  held  that  she  could  not  recover.^^       i 


25.  Fox  V.  Great  Atlantic  &  P.  T. 
Co.,  84  N.  J.  L.  726,  87  Atl.  339;  see 
Vesper  v.  Lavender,  (Tex.  Civ. 
App.),  149  S.  W.  377. 

26.  Hartwig  v.  Knapwurst,  178  111. 
App.  409. 

27.  See  Cool  v.  Peterson,  189  Mo. 
App.  717,  175  8.  W.  244;  Marsh  v. 
Boyden,  33  E.  I.  519,  82  Atl.  393,  40 
li.  E.  A.   (N.  8.)   582. 

28.  Goldring  v.  White,  63  Fla.  162, 
58  8o.  367;  Berg  v.  Fisher,  182  ni. 
App.  449. 

29.  Minor  v.  Mapes,  102  Ark.  351, 
144  8.  W.  219,  39  L.  E.  A.  (N.  8.) 
214;  Eump  v.  Woods,  50  Ind.  App. 
347,  98  N.  E.  369;  Sasso  v.  Carlson, 
(Kans.),  150  Pae.  576. 

30.  Baohelder  v.  Morgan,  179  Ala. 
339,  60  So.  815. 

The  question  of  negligence  was 
one  for  the  jury  where  a  pedestrian 
was  struck  by  an  automobile  as  she 


was  about  to  board  a  street  ear.  She 
was  not  entitled  to  take  a  position 
even  three  or  four  feet  from  the  car 
tracks  and  remain  oblivious  to  the 
surroundings,  but  she  was  not  guilty 
of  contributory  negligence  because 
she  did  not  look  and  did  not  see  or 
hear  the  approaching  machine.  Ar- 
seneau  v.  Sweet,  106  Minn.  257,  119 
N.  W.  46. 

In  an  action  by  a  boy  twelve  years 
old,  injured  by  the  defei<dant's  au- 
tomobile while  he  was  pla3ring  in 
the  roadway,  it  was  held  that  the 
question  of  contributory  negligence 
was  for  the  jury.  Turner  v.  Hall,  74 
N.  J.  L.  214,  64  Atl.  1060. 

31.  Hanuigan  v.  Wright,  5  Penn. 
(Del.)  537,  63  Atl.  234. 

Injured  person  attempting  to  avoid 
automobile.  —  In  Scofield  v.  Town  of 
Poughkeepsie,  122  App.  Div.  (N.  Y.) 
868,  107  N.  Y.  Supp.  767,  it  was  held 
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And  one  may  be  guilty  of  contributory  negligence  precluding 
recovery  when  he  is  struck  by  an  automobile  as  he  carelessly 
passes  either  in  front  or  in  back  of  a  street  car.*^ 

Again,  where  a  person  crossing  a  street  hears  a  horn  when  he 
is  within  ten  feet  of  the  curb  and  sees  an  automobile  coming  130 
feet  away,  and  does  not  look  towards  the  auto  and  walks  into 
the  street  where  he  knows  the  machine  will  pass,  he  is  guilty  of 
contributory  negligence  and  cannot  recover. 

And  it  has  been  decided  that  a  person  who  is  run  down  by  an 
automobile  cannot  recover,  for  the  injuries  received  where  he 
testifies  that  before  stepping  upon  the  roadway  he  looked  and 
did  not  see  the  vehicle,  and  he  had  an  unobstructed  view  for 
such  a  distance,  and  was  struck  within  such  a  short  distance  after 
stepping  upon  the  roadway,  that  the  testimony  would  imply  that 
the  automobile  was  going  at  an  impossible  rate  of  speed,  as  such 
testimony  shows  that  the  pedestrian  did  not  look  with  the  care 
required  by  law.^^ 

Again,  where  in  an  action  by  one  struck  by  an  automobile  while 
crossing  the  street,  the  defendant  relies  upon  a  plea  of  contribu- 
tory negligence,  and  the  plaintiff  testified  that  before  starting  to 
cross  the  street  she  looked  and  listened  to  see  if  there  were  any 
vehicles  and  neither  saw  or  heard  anything  that  would  prevent 
her  from  crossing  over,  and  did  not  see  the  automobile  which 
struck  her  nor  hear  any  whistle,  horn  or  unusual  noise  at  all,  an 
instruction  that  each  is  presumed  and  held  by  law  to  have  seen 
the  other  if  both  had  an  unobstructed  view  of  the  street  for  a 
sufficient  distance  and  length  of  time  to  avoid  a  collision  by  the 
exercise  of  ordinary  care,  was  held  to  be  erroneous,  as  there  was 

that  the  plaintiff  could  not  recover  App.  717,  175  S.  W.  244. 

against  the  town  because  he  was  in-  Not    negligence    per    se,    Citizens 

jured    by    colliding    with    telephone  Motor  Car  Co.  i>.  Hamilton,  32  Ohio 

poles  along  the   highway  while   at-  Cir.  Ct.  E.  407,  afflirmed  83  Ohio  St. 

tempting  to  get  out  of  the  way  of  450,   94  N.   E.   1103;,  McCormich  v. 

an  automobile.  Hesser,  77    N.  J.  L.  173,  71  Atl.  55. 

32.  Conrad  v.  Green,    (N.  J.   L.),  33.  O'Keilly   v.    Davis,    136    App. 

94  Atl.  390.  Div.   (N.  T.)   386,  120  N.  T.  Supp. 

Compare  Cool  v,  Peterson,  189  Mo.  883. 
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not  only  no  evidence  to  support  it,  but  it  was  a  presumption 
against  the  evidence  and  the  law  does  not  presume  facts  which 
are  disproved  by  the  evidence.** 

In  this  connection  it  has  been  held  proper  to  instruct  the  jury 
as  follows :  "  The  defendant  has  just  as  much  right  on  the  high- 
way as  the  automobile,  and  the  driver  of  the  automobile  must 
pay  attention  to  pedestrians  who  are  on  the  highway,  and  if  it 
assumes  to  take  the  risks  of  a  pedestrian,  who  is  crossing  the 
highway,  getting  out  of  its  course,  and  the  pedestrian  does  not 
increase  his  speed  after  the  blowing  of  the  horn  or  any  other 
signal,  but  keeps  on  his  speed,  it  is  the  duty  of  the  automobile  to 
slacken  its  speed  and  to  take  no  risks  as  to  the  pedestrian  increas- 
ing his  speed."  *® 

A  traveler  in  attempting  to  cross  a  street  has  the  right  to  as- 
sume, in  the  absence  of  an3d;hing  to  the  contrary,  that  other  per- 
sons using  the  highway  will  use  a  proper  degree  of  care  toward 
him.  And  when  there  is  a  collision  upon  the  highway  the  ques- 
tion whether  there  is  negligence  upon  the  part  of  either  of  the 
actors  is  ordinarily  a  question  of  fact  for  the  jury.*® 

Where  a  defendant  has  charged  contributory  negligence  on 
the  part  of  the  deceased,  alleging  that  he  passed  hurriedly  from 
the  sidewalk  into  the  street  near  the  automobile,  and  so  near  that 
it  was  impossible  to  stop  in  time  to  avoid  injury  to  him,  and  has 
introduced  evidence  to  prove  these  allegations,  it  is  held  proper 
to  permit  the  plaintiff  to  prove  the  possibility  of  stopping  the 
machine  after  the  dangerous  position  of  deceased  should  have 
been  seen,  not  as  a  basis  of  recovery,  but  to  overcome  the  de- 
fense.*^ 

A  boy  has  also  been  held  guilty  of  negligence  in  jumping  off 
the  rear  of  a  wagon,  with  his  face  towards  the  driver  and  start- 

34.  Hough  V.  Kobusch  Automobile  36.  Eogers  v.  Phillips,  206  Mass. 
Co.,  146  Mo.  App.  58,  123  S.  W.  83.      308,  92  N".  E.  327,  28  L.  E.  A.   (N. 

Examine   Hillebrant   v.   Manz,   71  S.)   944. 

Wash.  250,  128  Pae.  892.  37.  SehoU    v.    Grayson,    147    Mo. 

35.  Diamond  v.  Cowles,  174  Fed.  App.  652,  127  S.  W.  415. 
571,  98  C.  C.  A.  417. 
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ing  to  run  across  the  street,  when  he  is  struck  by  an  automobile 
coming  from  behind.'^ 

Sec.  150.  Pedestrians  crossing  streets  —  duty  to  stop,  look  and 
listen. 

The  rule  that  a  person  must  stop,  look  and  listen  before  cross- 
ing the  track  of  a  railroad  does  not  apply  in  its  full  strictness  to 
a  pedestrian  who  is  about  to  cross  a  street  upon  which  automo- 
biles are  operated.  Such  machines  have  no  prescribed  course  or 
direction  or  time  of  appearing,  and  are  not  to  be  distinguished 
from  other  conveyances  in  respect  to  the  rights  of  persons  law- 
fully using  the  streets.  The  measure  of  the  duty  of  a  pedestrian 
under  such  circumstances  is  ordinary  and  reasonable  care.*® 

So  in  a  case  in  the  Circuit  Court  of  Appeals  it  is  said  that  the 
court  is  not  prepared  to  extend  the  rule,  frequently  applied  at 
steam  railroad  crossings,  to  ordinary  street  crossings  in  a  city 
that,  as  a  matter  of  law,  a  person  must  "  stop,  look  and  listen."  *" 

The  general  rule  seems  to  be  that  a  person  who  fails  to  "  stop, 
look  and  listen,"  or  who  fails  continuously  to  be  looking  when 
crossing  a  street  is  not  thereby  guilty  of  negligence  as  a  matter 
of  law.*^ 

The  degree  of  care,  however,  in  this  class  of  cases  varies  ac- 
cording to  the  circumstances  of  each  particular  case,  since  what 

38.  Mills  V.  Powers,  216  Mass.  36,  Georgia.  —  O'Dowd    v.    Newnham, 
102  N.  E.  912;  compare  Bartley  v.  13  Ga.  App.  220,  80  8.  E.  36. 
Marino,  (Tex.  Civ.  App.),  158  S.  W.  Kansas.  —  Williams  v.  Benson,  87 
1156.                                             '  Kan.  421,  124  Pac.  531. 

39.  Barbour  v.  Shebor,  177  Ala.  Michigan.  —  Winckowski  v.  Dodge, 
304,  58  So.  276;  Bongner  v.  Ziegen-  149  N.  W.  1061. 

heim,    (Mo.  App.),  147  8.  W.   182;  Texas. —  Vesper  v.  Lavender,  149 

Lorah  v.  Einehart,  243  Pa.  231,  89  S.  W.  377. 

Atl.    967;    Dugan   v.   Lyon,   41    Pa.  Washington.  —  Johnson    v.    John- 
Super.  Ct.  52.  son,  141  Pao.  649;  Mosso  v.  Stanton 

40.  Tiffany  &  Co.  v.  Drummond,  Co.,  75  Wash.  220,  134  Pae.  941; 
168  Fed.  47,  93  C.  C.  A.  469.  Hillebraut  v.  Manz,  71  Wash.   250, 

41.  Alabama.  —  Baehelder  v.  Mor-  128  Pac.  892. 

gan,  179  Ala.  339,  60  So.  815.  West  Virginia.  —  Deputy  v.  Kum- 

mell,  13  Ga.  App.  220,  80  S.  B.  919. 
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would  be  the  proper  degree  of  care  in  a  street  or  highway  not 
much  frequented  by  vehicles  would  probably  not  be  considered 
sufficient  in  a  thoroughfare  through  which  automobiles  and  other 
vehicles  are  continually  passing  in  large  numbers. 

It  would  be  hard  to  conceive  a  situation  in  an  ordinary  city 
street  at  the  present  day  where  it  would  not  be  negligence  per  se 
on  the  part  of  a  pedestrian  to  fail  to  look  before  attempting  to 
cross  a  street  and  in  many  cases  a  continuous  exercise  of  the 
faculty  of  sight  would  be  required  to  satisfy  the  requirement  as 
to  the  exercise  of  due  care.  This  view  is  sustained  in  a  recent 
decision  of  the  New  York  Court  of  Appeals.*^ 

E.  E.,  53  Hun  571,  125  N.  Y.  702). 
But  it  is  a  very  different  thing  to 
say  that  he  is  not  bound  to  look  at 
all.  We  have  repeatedly  held  that 
one  who  crosses  a  city  street  with- 
out any  exercise  of  his  faculty  of 
sight  is  negligent  as  a  matter  of 
law  (Barkers.  Savage,  SMpra;  Peter- 
son io.  Ballantine  &  Sons,  205  N.  Y. 
29,  39  L.  E.  A.  (N.  S.)  1147;  Perez  v. 
Sandrowitz,  180  N.  Y.  397;  McClain 
V.  B'klyn  City  E.  E.,  116  N.  Y.  459, 
470;  Eeed  v.  Met.  St.  E'y,  180  N.  Y. 
315;  Volosko  v.  Interurban  St.  E'y, 
190  N.  Y.  206,  15  L.  E.  A.  (N.  S.) 
1117;  Zucker  v.  Whitridge,  205  N. 
Y.  50,  Ann.  Cas.  1913  D.  1250;  Mastin 
V.  City  of  New  York,  201  N.  Y.  81). 
To  escape  the  consequences  of  such 
negligence  he  must  prove  that  even 
if  he  had  looked,  the  accident  would 
still  have  happened.  He  is  not  en- 
titled to  damages  where  it  appears 
that  '  unconscious  and  unobservant 
of  the  situation  he  walked  into  the 
approaching  team  '  (Perez  v.  Sandro- 
witz, 400,  supra)." 

Compare  the  earlier  decisions  by 
the  Appellate  Division  in  this  State 
of  Townsend  v.  Brooklyn  Heights  E. 
Co.,  168  App.  Div.  449;   Woodward 


42.  Knapp  v.  Barrett,  New  York 
Law  Journal,  Nov.  30,  1915,  216  N. 
Y.  226,  Judge  Cardozo  said  in  this 
connection ; 

"  The  jury  were  told  in  effect  that 
even  if  the  plaintiff  left  the  car 
without  looking  where  it  was  going, 
and  then  walked  blindly  in  the  path 
of  the  wagon,  they  might  still  acquit 
him  of  negligence.  The  law,  we 
think,  is  otherwise.  A  wayfarer  is 
not  at  liberty  to  close  his  eyes  in 
crossing  a  city  street.  His  duty  is  to 
use  his  eyes,  and  thus  protect  him- 
self from  danger  (Barker  v.  Savage, 
45  N.  Y.  191).  The  law  does  not 
say  how  often  he  must  look,  or  pre- 
cisely how  far,  or  when  or  from 
where.  If,  for  example,  he  looks  as 
he  starts  to  cross,  and  the  way 
seems  clear,  he  is  not  bound  as  a 
matter  of  law  to  look  again.  The 
law  does  not  even  say  that  because 
he  sees  a  wagon  approaching  he 
must  stop  till  it  has  passed.  He  may 
go  forward  unless  it  is  close  upon 
him;  and  whether  he  is  negligent  in 
going  forward  will  be  a  question  for 
the  jury.  If  he  has  used  his  eyes 
and  has  miscalculated  the  danger,  he 
may  still  be  free  from  fault 
(Buhrens  v.  Dry  Dock,  E.  B.  &  B. 
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In  these,  as  in  other  cases,  the  questions  of  negligence,*'  and 
of  contributory  negligence  are  for  the  jury.** 

Sec.  151.  Pedestrians  crossing  streets — automobile  on  wrong 
side  —  contributory  negligence. 

A  pedestrian  about  to  cross  a  city  street  is  held  not  guilty  of 
contributory  negligence  as  a  matter  of  law  because  of  his  failure 
to  watch  out  for  the  approach  of  an  automobile  which  is  on  the 
wrong  side  of  the  street  and  close  to  the  curb.  So  it  has  been 
said :  "  Especially  would  it  be  unwarranted  to  hold  that,  when 
a  person  steps  from  the  curb  of  a  city  street,  particularly  one  not 
constituting  an  important  artery  of  traffic,  he  must  look,  not  only 
in  the  direction  from  which  vehicles  may  rightfully  be  traveling 
on  that  side  of  the  street,  but  that  he  must  look  back,  as  well,  in 
order  to  be  sure  that  nothing  is  approaching  from  the  rear 
on  the  side  of  the  street  prohibited  by  the  rule  of  the  road  to 
vehicles  traveling  from  that  direction."  ** 

Sec.  152.  Rights  of  street  laborers. 

The  rights  of  a  laborer  whose  duties  require  him  to  be  in  that 
part  of  the  street  devoted  to  the  use  of  vehicles,  with  respect  to 
such  vehicles,  cannot  be  determined  by  the  same  rules  applicable 
to  pedestrians  with  no  occupation  requiring  their  presence  in 
that  part  of  the  street.*^ 

Sec.  153.  Street  laborers  —  violation  of  law  by. 

Automobilist  owe  to  employees  working  on  streets  and  high- 

V.    New   Tork    Eailways,    164    App.  N.  E.  369;  Chase  v.  Seattle  Taxicab 

Div.  658,  149  N.  T.  Suppl.  1003.  Co.,    78    Wash.    537,    139    Pac.    499; 

See  also  Harden  v.  Matthews,  67  Lewis    v.    Seattle    Taxicab    Co.,    72 

Wash.  487,  121  Pac.  983.  Wash.  320,  130  Pac.  341. 

43.  Hillebrant  v.  Manz,  71  Wash.  45.  Bradley  v.  Jaeekel,  65  Misc.  B. 
250,  128  Pac.  892.  (N.  Y.)   509,  119  N.  Y.  Supp.  1071, 

44.  Adler    v.     Martin,     179     Ala.  per  Giegerich,  J. 

97,  59  So.  597;  Blackwell  v.  Eenwick,  46.  Striking  person  in  street.  —  In 
21  Cal.  App.  131,  131  Pac.  94;  Rump  an  action  for  injuries  to  the  plaintiff 
V.    Woods,    50    Ind.    App.    347,    98      through   being   struck   from   behind 
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ways  the  same  degree  of  care  as  to  pedestrians  and  are  liable  for 
injuries  to  them  by  the  negligent  operation  of  automobiles.*'^ 

The  fact  that  the  plaintiff  in  an  action  for  negligence  has  him- 
self violated  the  law,  is  held  to  be  immaterial  and  irrelevant,  un- 
less a  causal  connection  is  shown  between  his  illegal  act  or 
omission  and  the  subsequent  injury  for  which  he  seeks  to  recover. 
So  where  the  plaintiff's  intestate  was  run  over  and  killed  by  an 
automobile  while  superintending  the  renewal  of  a  telephone  un- 
derground service  wire  at  a  manhole  in  a  city  street  and  an  ordi- 
nance of  the  city  required  the  use  of  a  lighted  red  lantern  at  the 
excavation,  but  none  was  in  fact  used,  it  was  decided  that  the 
violation  of  the  ordinance  would  not  defeat  the  action  unless  such 
violation  contributed  to  cause  the  injury  and  that  it  was  for  the 
jury  to  determine,  under  proper  instructions,  whether  the  ab- 
sence of  the  lantern  contributed  to  the  accident  or  not,  and  also 
whether  the  decedent,  in  remaining  at  the  manhole,  after  he  saw 
the  approaching  automobile,  acted  as  a  reasonably  prudent  per- 
son would  have  acted  under  similar  circumstances.** 

Sec.  154.  Reasonable  speed. 

Reasonable  safe  rate  of  speed  is  ordinarily  a  question  for  the 
jury  to  determine  under  the  circiunstances  of  each  particular 


while  oiling  the  street  ear  tracks  by  Merkl  v.  Jersey  City  H.  &  P.  St.  Ey. 

the  defendant's  automobile,  the  evi-  Company,   75  N.  J.  L.  654,   68  Atl. 

dence  was  held  to  support  the  finding  74. 

that    the    defendant    was    negligent  A  bicyclist  was  run  down  by  an 

and  that  the  plaintiff  was  not  guilty  automobile.     Where   a   collision  oo- 

of  contributory  negligence.     King  v.  curred  the  fact  that  the  person  was 

Grien,  7  Cal.  App.  473,  94  Pae.  777.  on  the  wrong  side  of  the  road  was 

47.  Ostermeier  v.  Kingsman,  St.  prima  facie  evidence  of  negligence. 
Xiouis  Implement  Co.,  (Mo.),  164  S.  If  the  defendant  was  driving  at  a 
W.  218.  high  rate  of  speed  it  was  held  to  be 

48.  Case  v.  Clark,  83  Conn.  183,  76  negligence,  and  the  operator  is 
Atl.  526.  bound  to  anticipate  meeting  persons 

49.  Ackerman  v.  Staeey,  157  App.  and  vehicles  and  must  keep  his  ma- 
Div.  835,  143  N.  Y.  Suppl.  227;  chine  under  control,  under  Conn. 
Brewster  v.  Barker,  129  App.  Div.  Pub.  Acts  1905,  oh.  230.  That  the 
(N.  T.)   724,  113  N.  T.  Snpp.  1026;  high  rate  of  speed  was  an  unreason- 
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Sec.  155.  Speed  at  night. 

It  would  seem  only  reasonable  that  some  of  the  automo- 
bile laws  should  fix  a  lower  limit  for  night  than  for  day  driv- 
ing. It  must  be  conceded  that  fast  driving  at  night  is  more  haz- 
ardous than  driving  at  the  same  speed  during  the  day  time,  es- 
pecially when  traveling  through  villages  or  settlements.  In  the 
large  cities  there  is  likely  to  be  less  traffic  on  the  streets  during 
certain  hours  of  the  night,  and  there  an  automobile  might  there- 
fore safely  travel  sHghtly  faster  than  during  the  day.^°  While 
none  of  the  States  in  the  Union  has  so  far  as  we  have  been  able 
to  discover  recognized  the  greater  danger  involved  in  fast  driv- 
ing at  night,  one  of  the  Canadian  provinces  has  passed  a  law 
according  to  which  the  speed  at  night  must  be  kept  within  one- 
half  the  limit  for  day  driving. 

Sec.  156.  Conviction  of  speeding. 

In  an  action  against  the  owner  of  an  automobile  for  causing 


able  one  considering  the  time  and 
place,  and  one  which  prevented  the 
defendant  from  controlling  his  ma- 
chine to  prevent  a  collision,  though 
it  was  less  than  the  maximum  statu- 
tory rate,  was  held  to  be  a  correct 
instruction,  where  the  law  required 
the  rate  of  speed  to  be  "reasonable 
and  proper,  having  regard  to  the 
width,  traffic,  and  use  of  the  high- 
way." Irwin  V.  Judge,  81  Conn.  492, 
71  Atl.  572. 

Effect  of  speed  on  negligence. — 
In  Freel  v.  Wanamaker,  208  Pa.  279, 
57  Atl.  563,  the  verdict  against  the 
owner  of  a  vehicle  for  injuries  to  a 
child  was  sustained,  where  the  evi- 
dence was  that  the  vehicle  was 
driven  at  a  high  rate  of  speed. 

In  Eecord  v.  Penn.  B.  R.  Co.,  75  N. 
J.  L.  311,  67  Atl.  1040,  it  was  held 
that  the  rate  of  speed  at  which 
an  automobile  was  traveling,  from 


twelve  to  fifteen  miles  an  hour,  did 
not  constitute  negligence  per  se, 
but  the  question  of  contributory  neg- 
ligence in  the  case  was  for  the  jury. 

Excessive  speed.  —  In  an  action  to 
recover  for  injuries  to  the  plaintiff's 
horse  and  bn^gy,  caused  by  the  de- 
fendant driving  his  automobile  on 
the  public  highway  at  an  excessive 
speed,  the  evidence  was  examined 
and  held  insufficient  to  warrant  a 
finding  for  the  plaintiff,  on  the 
theory  that  the  defendant  drove  at 
an  excessive  speed.  Needy  v.  Little- 
john,  137  Iowa  704,  115  N.  W.  483. 

50.  Speed  at  night.  —  The  speed  at 
which  any  vehicle  can  be  driven  over 
a  highway  at  night  must  be  deter- 
mined partly  in  view  of  the  distance 
ahead  of  it  at  which  travelers  upon 
or  approaching  the  same  highway 
would  become  visible.  Currie  v. 
Consolidated  By.  Co.,  81  Conn.  383, 
71  Atl.  356. 
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the  death  of  the  plaintiff's  decedent  by  frightening  a  horse  that 
was  being  driven  on  a  highway,  causing  it  to  run  away  and  col- 
lide with  a  wagon  in  which  the  decedent  was  riding,  thereby 
causing  his  death,  the  negligence  charged  was  the  failure  to  stop 
when  warned  that  the  automobile  was  frightening  the  horse.  It 
was  held,  that  evidence  that  the  defendant  had  been  convicted  of 
exceeding  the  speed  limits  fixed  by  local  ordinances  in  different 
places  was  not  competent,  as  it  had  no  bearing  on  the  question  of 
negligence  involved;  the  violation  of  local  ordinances  not  being 
evidence  affecting  moral  character.  While  evidence  of  the  com- 
mission of  a  crime  may  be  admissible  as  bearing  on  moral 
character,  the  violation  of  local  ordinances  is  generally  not  a 
crime,  but  only  a  lesser  offense,  which  does  not  imply  any  moral 
turpitude.'^ 

Sec.  157.  Carrying  lights. 

Automobiles  at  night  must  be  provided  with  such  means  of 
illumination  as  may  be  requisite,  in  connection  with  the  light,  if 
any,  to  be  expected  from  other  sources,  to  enable  the  chauffeur 
to  see  far  enough  ahead  to  do  whatever  ordinary  care  may 
demand  in  order  to  avoid  collision  with  any  other  vehicle  on 
the  highway. 

An  automobilist  is  not  necessarily  bound  as  respects  other 
travelers  to  equip  his  automobile  with  a  particular  kind  of 
light,  known,  used  and  approved  by  those  engaged  in  driving 
automobiles  under  like  conditions,  as  the  automobilist  may  be 
using  a  light  that  is  better.  ^^ 

See  Curran  v.  Lorch,  (Pa.),  93  Atl.  pole,  as  the  result  of  a  sudden  turn 

492.  of  the  vehicle  to  avoid  the  gates  of 

51.  See  V.  Wormser,  129  App.  Div.  a  railroad  crossing  which  had  been 
(N.  T.)  596,  113  N.  Y.  Supp.  1093.  lowered.     The  accident  occurred  at 

52.  Lights.  —  Currie  v.  Consoli-  night.  The  ease  showed  that  the 
dated  By.  Co.,  81  Conn.  383,  71  Atl.  plaintiff's  headlights  were  burning, 
356.  but  that  the  usual  lights  upon  the 

The  plaintiff  sued  for  damages  re-  gates  were  not,  and  that  as  to  the 

suiting  from  a  collision  of  an  auto-  brightness   of  the   street  and   other 

mobile,  in  which  he  was  riding  upon  lights  in  the  vicinity,  the  evidence 

a   city  street,  with  an  iron  trolley  was  conflicting.    The  case  was  tried 
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Independent  of  any  statute,  however,  it  is  held  to  be  negUgence 
to  run  an  automobile  on  a  highway  at  night  without  sufficient 
lights  to  enable  the  driver  to  see  objects  ahead  of  him  in  time  to 
avoid  them.^^ 

Whether  it  is  negligence  for  the  owner  of  an  automobile  to 
run  it  in  the  dark  without  the  warning  to  one  approaching  from 
the  opposite  direction  which  a  headlight  gives  is  a  question  for 
the  jury.^* 


before  a  judge  without  a  jury,  who 
gave  judgment  for  the  plaintiff 
against  the  railroad  company,  the  de- 
fendants. On.  appeal  it  was  held 
that  the  absence  of  the  lights  usu- 
ally attached  to  the  gates  was  sufS- 
cient  evidence  of  negligence  to  make 
it  a  jury  question.  Record  v.  Penn. 
E.  E.  Co.,  75  N.  J.  L.  311,  67  Atl. 
1040. 

Search  lights  in  city  prohibited.  — 
The  New  York  Board  of  Aldermen 
amended  section  458  of  the  Code 
of  Ordinances  of  the  city  of  New 
York,  relating  to  vehicle  lighting,  by 
adding  the  following :  "  No  operator 
of  any  automobile  or  other  motor  ve- 
hicle, while  operating  the  same  upon 
the  public  highway,  within  the  city, 
shall  use  any  acetylene,  electric 
or  other  headlight,  unless  properly 
shaded  so  as  not  to  blind  or  dazzle 
other  users  of  the  highway,  or  make 
it  diificult  or  unsafe  for  them  to 
ride,  drive,  or  walk  thereon." 

An  automobile  should  be  so 
ecLUipped  with  lights  that  the  driver 
should  be  able  to  keep  a  lookout. 
Toronto  General  Trusts  Corporation 
V.  Dunn,  15  "West.  L.  E.  314,  20  Man. 
L.  E.  412. 

Identification  plate  not  kept  sufB.- 
ciently  lighted  so  as  to  render  easily 
distinguishable  the  letters  and  fig- 
17 


ures  thereon,  and  conviction  of  mo- 
tor cab  company  for  aiding  and  abet- 
ting one  of  its  drivers.  See  Provin- 
cial Motor  Cab  Company,  Limited,  v. 
Dunning,  (K.  B.  Div.),  101  Law  T. 
E.  (N.  S.)   231. 

Conviction  for  offense  of  failing  to 
have  back  plate  illuminated  may  be 
indorsed  on  license.  Brown  v.  Cross- 
ley,  (K.  B.  Div.),  80  L.  J.  E.  478. 

Conviction  for  driving  a  motor 
car  without  a  light  is  held  in  Eng- 
land to  be  a  conviction  for  "  an  of- 
fense in  connection  with  the  driving 
of  a  motor  ear  "  within  the  meaning 
of  the  Motor  Car  Act  1903,  3  Edw.  7, 
ch.  36,  §  4,  which  makes  it  competent 
for  the  court  before  whom  a  person 
is  convicted  to  cause  the  particulars 
of  the  conviction  to  be  indorsed 
upon  any  license  held  by  him.  Ex 
parte  Symes  (K.  B.  Div.),  103  Law 
T.  E.   (N.  8.)   428. 

53.  Lannon  v.  Fond  du  Lac,  141 
Wis.  57,  123  N.  W.  629,  25  L.  E.  A. 
(N.  S.)  40. 

Evidence  as  to  lights  on  other  ma- 
chines at  the  hour  of  the  accident 
are  admissible  is  bearing  on  negli- 
gence of  defendant.  Sehoek  v.  Cool- 
ing, 175  Mich.  313,  141  N.  W.  675. 

54.  Negligence.  —  Wright  v.  Crane, 
142  Mich.  508,  106  N.  W.  71,  12  Det. 
Leg.  N.  794. 
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The  fact,  however,  that,  there  were  no  numbers  on  the  front 
lamps  Oi  an  automobile  was  held  to  be  not  admissible  in  evidence, 
as  this  could  not  have  contributed  to  the  injury.  And  evidence 
that  two  pedestrians  had  looked  back  to  see  if  a  car  was  coming, 
and  their  conversation,  was  held  competent  to  show  the  precau- 
tion taken  by  them  from  anything  coming  from  behind.^^ 

And  where  the  chauffeur  testified  that  there  were  four  lamps 
on  the  machine  all  lighted,  and  on  cross-examination  stated  that 
he  understood  that  the  law  required  that  any  two  of  the  lamps  in 
front  should  have  the  number  of  the  machine,  the  refusal  to  per- 
mit the  plaintiff  to  go  into  the  matter  whether  there  were  any, 
numbers  on  either  light  was  not  erroneous,  no  claim  being  made 
that  a  violation  of  the  law  contributed  to  the  accident.®^ 

Sec.  158.  Carrying  lights —  statute  as  to  construed. 

Statutes  requiring  motor  vehicles  to  carry  lights  are  intended 
for  the  benefit  of  the  entire  traveling  public,^''  and  compliance 
therewith  is  essential.^* 

A  statute  providing  that  "  every  motor  vehicle  while  in  use  on 
the  public  highways  .  .  .  shall  .  .  .  display  on  the  rear  of  said 
vehicle  a  lamp  so  placed  that  it  shall  show  a  red  light  from  the 
rear  and  a  white  light  at  the  side  and  so  arranged  as  to  illuminate 
the  rear  number  or  marker,"  is  not  void  for  uncertainty  in  that 
it  does  not  designate  the  person  who  shall  be  liable  for  a  violation 
thereof.  In  construing  such  a  statute  it  is  said  that  as  motor 
vehicles  cannot  equip  themselves  automatically,  human  agency  is 
presumed.  The  intention  of  the  legislature  is  clearly  to  prohibit 
the  use  upon  the  public  highways  during  certain  hours  of  the 

55.  Num'bers  on  front  lamps. —  58.  Jaquith  v.  Worden,  73  Wash. 
Belleveau  v.  8.  0.  Lowe  Supply  Co.,  349,  132  Pac.  33,  48  L.  E.  A.  (N.  S.) 
200  Mass.  237,  86  N.  B.  301.  827. 

56.  Materiality  of  evidence.  —  If  a  statute  reqtuires  a  light  to  be 
Belleveau  v.  8.  0.  Lowe  Supply  Co.,  carried  on  the  front  of  the  vehicle  it 
200  Mass.  237,  86  N.  E.  301.  need  not  be  carried  on  the  extreme 

57.  Giles  v.  Ternes,  93  Kan.  140,  front;  if  on  the  dashboard  it  is  suffi- 
143  Pac.  491,  144  Pae.  1014.  cient.    State  v.  Reed,  162  Iowa  572, 

144  N.  W.  810. 
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day  of  motor  vehicles  not  lighted  in  the  manner  required,  and  by 
implication  it  designates  the  person  who  shall  be  liable  for  a 
violation  thereof,  and  such  person  is  the  one  who  is  in  control  of 
the  vehicle  at  the  time  of  the  commission  of  the  offense.^® 

Such  a  statute  or  ordinance  requiring  lights  should  not  be 
extended  beyond  the  clear  meaning  of  its  terms.  So  an  ordi- 
nance requiring  that  motor  vehicles  operated  at  night  should 
be  equipped  with  lights  has  been  construed  as  not  including  such 
vehicles  when  standing,*"  and  an  automobilist  is  not  required  to 
light  his  lamps  before  the  time  specified  in  such  an  act,  though 
it  may  be  dark  before  such  time.®^ 

Similarly  lights  need  not  be  carried  after  daybreak  where  an 
ordinance  requires  the  carrying  of  them  until  that  time.®^ 

Sec.  159.  Carrying    lights  —  statutes    and    ordinances  —  negli- 
gence. 

,  In  a  case  in  Michigan  it  is  decided  that  proof  of  the  absence 
of  lights  on  an  automobile,  as  required  by  statute,®^  is  evidence 
tending  to  show  negligence.** 

In  Georgia  a  violation  of  the  statute  is  held  to  be  negligence 
per  se.^^ 

And  it  was  held  proper  to  instruct  the  jury  that  failure  to 
comply  with  a  municipal  ordinance  requiring  an  automobile  to 
carry  lights  after  dark  was  negligence  in  itself  and  that  if  you 
believe  from  the  evidence  that  the  said  accident  was  caused  by 

59.  state  v.  Myette,  30  E.  I.  556,  64.  Zoltovski  v.  Gzella,  159  Mich. 
76  Atl.  664.                                                  620,  124  N.  W.  527,  26  L.  E.  A.  (N. 

60.  City    of    Harlan   v.    Kraschel,      S.)  435. 

(Iowa),  146  N.  W.  463.  A  failure  to  display  headlights  or 

61.  Turner  v.  Bennett,   161  Iowa  sound  a  horn  as  required  by  statute 
379,  142  N.  W.  999.  or    ordinance,    or    both,    constitutes 

62.  Sullivan  v.  Chicago   City  Ey.  negligence.       Ballard      v.      Collins, 
Co.,  167  111.  App.  152.  (Wash.),  115  Pac.  1050. 

63.  Act  No.  196,  Pub.  Acts  1905,  as  See  Shurlow  v.  Hoadley,  186  111. 
amended  by  Act  No.  304,  Pub.  Acts  App.  328. 

1907.  65.  Sheppard   v.   Johnson,   11   Ga. 

App.  280,  75  S.  E.  348. 
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and  through  the  negligence  of  the  defendant  and  that  there  was 
no  negligence  on  the  part  of  the  plaintiff  which  contributed 
thereto,  then  you  must  find  for  the  plaintiff,  but  that  the  plain- 
tiff could  not  recover  if  guilty  of  contributory  negligence.®® 

And  a  person  who  is  driving  an  automobile  on  a  street  which 
is  sufficiently  lighted  to  enable  him  to  see  for  one  hundred  and 
fifty  feet  is  not  relieved  from  liability  for  striking  a  vehicle  in 
front  of  him  by  the  fact  that  such  vehicle  carried  no  lights,  even 
though  required  by  law  to  do  so.®'' 

Sec.  160.  Driving  on  railway  tracks. 

Where  a  person  has  the  right  to  use  the  tracks  of  an  electric 
railway  company,  by  running  an  automobile  thereon,  he  must 
use  care  and  caution  in  so  doing,  and  if  he  knows  that  a  car  is 
coming  from  the  rear,  he  must  use  more  than  ordinary  care  and 
caution,  and  he  is  guilty  of  contributory  negligence  if  he  fails  to 
do  so,®^  or  if  he  fails  to  exercise  the  proper  degree  of  care  in 
going  upon  the  tracks  there  can  be  no  recovery  for  damages 
caused  by  a  collision.*® 

66.  Fenn  v.  Clark,  11  Cal.  App.  79,  Street  car  running  into  automo- 
104  Pac.  632.  bile.  —  Foley    v.    Railway    Co.,    112 

67.  Decou    v.   Dexheimer,    (N.    J.      App.  Div.  (N.  Y.)  649. 

L.),  73  Atl.  49.  Street  car  striking  automobile. — 

68.  Driving  on  tracks.  —  Watts  ».  Evidence  as  to  the  striking  of  an 
By.,  34  Pa.  Ct.  Co.  Eep.  373.  automobile  by  a  street  ear  held  suffi- 

While  engaged  in  oiling  street  ear  cent  to  take  the  question  of  the  corn- 
tracks,  the  proper  discharge  of  pany's  negligence  to  the  jury.  Leh- 
which  duty  required  him  to  move  man  v.  New  York  City  Railway  Com- 
backwards  along  the  rail,  the  plain-  pany,  107  N.  Y.  Supp.  561. 
tiff  was  struck  from  behind  by  the  69.  King  v.  Grand  Rapids  Ry.  Co., 
defendant's  automobile.  He  was  176  Mich.  645,  143  N.  W.  36;  Taylor 
facing  at  the  time  in  the  direction  v.  Phil.  Rapid  Transit  Co.,  55  Pa. 
from  which  any  ear  or  vehicle  obey-  Super.  Ct.  607. 

ing  the  law  of  the  road  would  ap-  Question  for  jury  whether  due  care 

proach.     Held,  that  the  question  of  was  exercised.    Richardson  v.  Haver- 

the     plaintiff's     contributory     negli-  hill,  etc.,  Ry.  Co.,  218  Mass.  52,  105 

gence   was   for   the   jury.      King   v.  N.  E.  221;  Bruening  v.  Metropolitan 

Grien,  7  Cal.  App.  473,  94  Pao.  777.  St.  Ry.  Co.,  181  Mo.  App.  264,  168  S. 

W.  247. 
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It  is  not,  however,  held  to  be  necessary  that  he  should  be  con- 
tinually looking  backward  to  see  if  a  car  is  approaching  from  the 
rear,''"  while,  on  the  other  hand,  the  motorman  of  the  car  is 
held  to  the  exercise  of  reasonable  care  to  avoid  a  collision.''^ 

In  case  he  becomes  stalled  ordinary  or  reasonable  care;  would 
seem  to  require  that  he  give  some  signal  to  that  effect  to  an  ap- 
proaching car.''^ 

Sec.  161.  Persons  boarding  street  car. 

It  is  the  duty  of  a  person  operating  an  automobile,  who  sees 
a  street  car  standing  at  a  regular  stopping  place,  to  exercise  very 
great  care  in  passing  it,  to  avoid  injury  to  persons  going  to  or 
from  it.^* 

So  where  the  plaintiff,  a  lady  about  thirty  years  of  age,  who 
was  on  her  way  home,  had  taken  her  position  at  the  usual  stop- 
ping place  of  the  cars  in  order  to  enter  the  car  when  it  stopped 


70.  Bruening  v.  Metropolitan  St. 
Ey.  Co.,  180  Mo.  App.  434,  168  S.  W. 
248. 

71.  Bruening  v.  Metropolitan  St. 
Ey.  Co.,  181  Mo.  App.  264,  168  8.  W. 
247;  Johnson  v.  Springfield  Tr.  Co., 
176  Mo.  App.  174,  163  S.  W.  896. 

See  also  Woody  v.  Louisville  Ey. 
Co.,  153  Ky.  14,  154  S.  W.  384,  hold- 
ing under  circumstances  of  case,  ex- 
emplary damages  were  recoverable. 

72.  Mead  v.  Central  Penn.  Tract. 
Co.,  54  Pa.  Super  Ct.  400. 

Negligence  in  such  case  is  prop- 
erly a  question  for  the  jury.  Peter- 
son v.  United  Ey.  Co.,  183  Mo.  App. 
715,  168  8.  W.  254. 

Where  an  automobile  is  overturned 
on  the  track  and  the  employes  of  the 
company  are  assisting  to  remove  it 
with  the  consent  of  the  owner's 
agent  only  the  exercise  of  reasonable 
care   is   required.     AngersOn  v.   Se- 


attle Electric  Co.,  (Wash.),  132  Pao. 
222. 

73.  KaufEman  v.  Nelson,  225  Pa. 
St.  174,  73  Atl.  1105;  Posener  v. 
Long,  (Tex.  Civ.  App.),  156  S.  W. 
591;  Adams  v.  Averill,  (Vt.),  88 
Atl.  738. 

The  driver  of  au  automobile  should 
exercise  a  greater  degree  of  care  at 
points  where  persons  are  in  the  habit 
of  getting  on  and  off  cars  than  under 
ordinary  circumstances.  So  a  de- 
fendant was  held  liable  for  an  in- 
jury to  a  person  seeking  to  board  a 
car  at  such  a  point  where  the  driver 
of  an  automobile  attempted  to  pass 
between  the  car  and  a  vehicle  which 
he  had  overtaken.  Eose  v.  Clark, 
(Manitoba),  19  West.  L.  E.  456. 

Provision  is  in  some  States  made 
by  statute  as  to  this.  Kling  v. 
Thompson-McDonald  Co.,  (Minn.), 
149  N.  W.  947;  (Jrouch  v.  HefEner, 
(Mo.  App.),  171  S.  W.  23. 
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and  the  car  was  approaching  and  in  close  proximity  to  her  and 
her  attention  was  directed  to  such  car  and  an  automobile  was 
standing  at  rest  against  the  pavement  eight  or  ten  feet  away 
when  the  chauffeur,  without  warning,  suddenly  backed  it  upon 
her,  it  was  held  that  she  was  not  guilty  of  contributory  negligence 
as  a  matter  of  law  and  a  verdict  for  her  was  affirmed.''* 

And  where,  in  an  action  to  recover  for  personal  injuries,  it 
appeared  that  the  plaintiff,  having  assisted  friends  to  board  a 
street  car,  started  to  cross  the  street ;  that  she  looked  up  and  down 
when  crossing  the  first  and  second  car  tracks  and  saw  nothing 
and  was  struck  by  an  automobile  when  she  had  nearly  reached 
the  curb,  and  the  chauffeur  testified  that  plaintiff  ran  from  be- 
hind the  street  car  in  front  of  his  machine,  and  that  he  did  what 
he  could  to  avoid  her,  but  was  unable  to  do  so,  while  disinter- 
ested witnesses  testified  that  the  automobile  was  going  from 
twenty  to  thirty  miles  ail  hour  and  made  no  effort  to  avoid  the 
plaintiff,  who  was  walking,  and  that  the  impact  threw  her  ten  or 
fifteen  feet,  and  it  appeared  that  it  was  windy  with  a  flurry  of 
snow,  both  the  negligence  of  the  chauffeur  and  the  contributory 
negligence  of  the  plaintiff  were  held  to  be  for  the  jury.''^ 

Sec.  162.  Persons  dismounting  from  street  car. 

One,  who  is  dismounting  from  a  street  car,  has  a  right  to  ex- 
pect that  any  one  driving  up  from  behind  in  an  automobile  will 
exercise  proper  care  to  avoid  running  into  him.  It  is  the  duty 
of  the  driver  of  an  automobile  under  such  circumstances  to  exer- 
cise reasonable  care  to  prevent  injury  to  an  alighting  passenger.''* 

74.  Shamp  v.  Lambert,  142  Mo.  76.  Arkansas. —  Minor  v.  Mapes, 
App.  567,  121  S.  W.  770.  144  S.  W.  219. 

75.  Baker  v.  Close,  137  App.  Div.  Georgia.  —  See  Wodley  v.  Dooly, 
(N.  T.)    529,  121  N.  Y.  Supp.   729,  75  S.  E.  153. 

holding  that  under  the  cireumstanees  Illinois. —  Kerehner  v.  Davis,  183 

it   could   not   be   said   that   had  the  111.  App.  600. 

plaintiff  looked  she  would  have  seen  Minnesota.  —  Kling  v.   Thompson- 

the  automobile,  so  as  to  be  guilty  of  McDonald   Lumber    Co.,    149   N.   W. 

contributory  negligence  as  a  matter  947.     See  Johnson  v.  Young,  149  N. 

of  law.  W.  940. 
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So  where  defendant  was  driving  his  automobile  on  one  of  the 
principal  streets  of  a  city,  following  a  street  car,  at  the  rate  of 
about  twenty  miles  an  hour,  and  ran  into  and  severely  injured 
plaintiff,  as  he  stepped  from  the  car,  which  had  stopped  at  the 
street  crossing  to  permit  him  to  alight,  it  was  decided  that  the 


Missouri. —  Bongner  v.  Ziegen- 
heim,   (Mo.  App.),  147  S.  "W.  182. 

New  York.  —  Kalb  v.  Redwood, 
147  App.  Div.  77,  131  N.  T.  Suppl. 
789. 

Rhode  Island. —  Marsh  v.  Boyden, 
33  R.  I.  519,  82  Atl.  393. 

United  States.  —  See  Taxieab  Co. 
V.  Parks,  202  Fed.  909,  121  0.  C.  A. 
267. 

Dismounting.  —  There  is  no  ab- 
solute rule  of  law  requiring  one,  be- 
fore dismounting  from  a  street  ear 
into  a  street,  to  look  up  and  down 
the  street  to  see  if  there  is  any  dan- 
ger from  passing  vehicles.  Me- 
Gourty  v.  De  Marco,  200  Mass.  57,  85 
N.  E.  891,  citing  Hennessey  v.  Taylor, 
189  Mass.  583,  76  N.  E.  224,  3  L.  R. 
A.  (N.  S.)  345;  Murphy  v.  Arm- 
strong Transfer  Co.,  167  Mass.  199, 
45  N.  E.  93;  Bowser  v.  Wellington, 
126  Mass.  391. 

It  is  negligence  for  a  person  in 
charge  of  an  automobile  to  run  it 
along  the  street  past  a  street  car, 
that  has  stopped  to  allow  persons  to 
get  off  and  on,  at  a  rate  of  six  or 
seven  miles  an  hour.  Brewster  v. 
Barker,  129  App.  Div.  (N.  T.)  907, 
113  N.  Y.  Supp.  1026. 

A  passenger  alighting  from  street 
car  is  not  bound  to  look  to  the  right 
and  left  for  danger.  Brewster  v. 
Barker,  129  App.  Div.  (N.  Y.)  907, 
113  N.  T.  Supp.  1026. 

Stepping  in  front  of  automobile. 
—  There  is  no  rule  of  law  that  re- 


quires an  automobile  to  slow  up  as 
it  passes  a  moving  trolley  car  in  the 
country.  The  duty  is  different  where 
the  trolley  ear  is  standing  to  receive 
and  discharge  passengers.  Nor  is 
the  automobile  driver  called  upon  to 
assume  that  a  passenger  will  leap 
from  a  troUpy  car  while  it  is  in  mo- 
tion, and  step  in  the  path  of  an  au- 
tomobile in  his  immediate  presence. 
Where  a  passenger  steps  or  jumps 
from  a  moving  trolley  car,  even  if 
the  car  has  litle  speed,  and  the  mo- 
mentum of  the  ear  carries  him  for- 
ward, so  that  he  cannot  look  back 
and  see  an  approaching  automobile, 
he  is  negligent,  if  he  steps  in  front 
of  the  automobile  in  full  view,  the 
moment  he  attempts  to  cross  the 
highway.  Starr  v.  Schenck,  25  Mont. 
L    Rep.   (Pa.),  18. 

Where  automobiles  are  prohibited 
by  ordinance  from  running  within 
four  feet  of  a  car  a  person  alighting 
from  a  street  ear  will  not  be  charged 
with  negligence  for  failure  to  look 
for  an  approaching  automobile. 
Medliu  V.  Spazier,  23  Cal.  App.  242, 
137  Pac.  1078. 

Jumping  from  moving  car.  —  The 
driver  of  an  automobile  will  not  be 
charged  with  negligence  for  failure 
to  anticipate  that  a  person  may 
jump  from  a  moving  ear.  Brown  v. 
Brashear,  (Cal.  App.),  133  Pac.  505. 

Defendant's  negligence  is  a  ques- 
tlon  for  the  jury.  —  Brown  v.  Brash- 
ear,   (Cal.  App.),  133  Pac.  505. 
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evidence  of  defendant's  negligence  presented  a  question  of  fact; 
that  though  plaintiff  did  not,  at  the  time  or  before  he  stepped  to 
the  street  from  the  car,  look  in  the  direction  from  which  the 
automobile  was  approaching,  he  was  not  as  a  matter  of  law  guilty 
of  contributory  negligence,  and  that  the  question  was  properly 
submitted  to  the  jury.''"' 

But  where  a  passenger  alights  from  a  street  car,  it  is  his  duty 
to  look  where  he  is  going,  and  not  to  rush  blindly  into  danger. 
Such  a  person  is  not  relieved  from  the  charge  of  contributory 
negligence  if,  without  looking,  he  takes  two  steps  from  the  car 
and  then  suddenly,  seeing  an  automobile,  stops  and  is  run  down 
and  injured.''* 

And  where  plaintiff,  as  he  was  about  to  alight  from  a  street 
car,  saw  an  automobile  about  twenty  feet  away  and  immediately 
upon  alighting  he  was  struck  by  the  automobile  which  was 
stopped  before  its  front  wheel  had  gone  over  him,  it  was  held 
that  the  evidence  was  insufficient  to  establish  his  freedom  from 
contributory  negligence.''® 

And  where  the  court  charged  the  jury,  in  an  action  to  recover 
damages  by  a  person  struck  by  an  automobile  as  he  was  crossing 
the  street,  that  the  plaintiff  was  bound  to  use  due  care,  and  that 
if  he  was  familiar  with  the  street  and  its  traffic  and  knew  that 
automobiles  and  other  vehicles  were  passing  and  repassing,  and 
in  alighting  from  the  trolley  car  did  not' look  in  either  direction 
but  started  across  the  street  in  a  hurried  walk  with  his  head  down, 
the  jury  would  be  warranted  in  finding  and  ought  to  find  him 

77.  Liehecht  v,  Crandall,  110  directed  toward  alighting  from  the 
Minn.  454,  126  N.  W.  69.  The  car  in  safety,  and  he  was  not  re- 
court  said :  "  While  it  is  true  that  quired  to  anticipate  the  negligence 
he  did  not,  as  he  stepped  from  the  of  defendant  in  driving  his  automo- 
car,  look  in  the  direction  from  which  bile  at  a  reckless  rate  of  speed  upon 
the  automobile  was  approaching,  him."  Per  Brown,  J. 
following  the  car,  this  alone  is  not  78.  Kauffman  v.  Nelson,  225  Pa. 
sufficient  to  charge  him,  as  a  matter  St.  174,  73  Atl.  1105. 
of  law,  with  contributory  negligence.  79.  Vilieki  v.  New  York  Transpor- 
His   attention   at   the   moment   was  tation  Co.,  65  Misc.  R.   (N.  Y.)  43, 

119  N.  Y.  Snpp.  220. 
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guilty  of  contributory  negligence,  it  was  decided  that  this  was 
sufficiently  favorable  to  the  defendant.*" 

Again,  in  an  action  by  a  motorman  against  the  owner  of  an  au- 
tomobile to  recover  damages  for  personal  injuries,  the  questions 
of  defendant's  negligence  and  the  plaintiff's  contributory  negli- 
gence were  held  to  be  for  the  jury,  where  the  evidence  tended 
to  show  that  the  plaintiff  alighted  from  his  car,  and  while  it  was 
not  in  motion  looked  up  and  down  the  street,  then  passed  be- 
hind the  car  to  cross  to  the  other  side  of  the  street  and  was  im- 
mediately struck  on  the  leg  by  defendant's  automobile,  which  was 
being  driven  at  a  high  rate  of  speed,  within  a  few  inches  of  the 
side  of  the  car,  and  in  a  narrow  space  between  the  car  and  the 
curb.®^ 

Sec.  163.  Grade  crossings. 

As  long  as  grade  crossings  exist  catastrophes  will  occur,  and 
the  question  arises  which  of  the  two  parties  concerned,  the  rail- 
road or  the  highway  traveler,  is  to  blame.  In  all  the  recent  dis- 
cussion concerning  grade  crossing  accidents  to  motorists  one 
point  on  which  the  whole  question  of  legal  liability  may  hinge 
has  utterly  escaped  attention,  namely,  that  almost  every  State 
law  requires  the  automobile  driver  to  reduce  his  speed  to  a  very 
low  rate  when  crossing  intersecting  highways.  This  provision  of 
the  statutes  is  one  of  those  least  obeyed;  but  few  arrests  are 
made  for  its  violation. 

There  can  be  no  question  that  a  railroad  crossing  a  public  high- 
way stands  in  the  same  relation  to  the  highway  as  though  it  were 
a  common  highway  itself.  In  fact,  a  railroad  comes  within  the 
meaning  of  the  term  "  public  highway  "  as  employed  in  our  mo- 
tor vehicle  laws.  Consequently,  an  automobile  driver  should 
materially  decrease  his  speed  when  he  approaches  a  railroad 
crossing. 

Violation  of  the  law  providing  for  speed  reduction  at  in- 

80.  Wolfe  V.  Ives,  83  Conn.  174,  81.  Dugan  v.  Lyon,  41  Pa.  Super. 
76  Atl.  526,  19  Ann.  Cas.  752.  Ct.  52. 
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tersecting  highways  puts  the  automobilist  at  fault,  at  least  prima 
facie,  and  the  fact  that  he  was  driving  too  fast  at  the  time  of  the 
accident  is  a  circumstance  damaging  to  him  if  he  should  proceed 
at  law  for  recovery  for  any  injury  inflicted.  Unless  he  can  prove 
negligence  on  the  part  of  the  railroad,  his  case  is  a  hopeless  one. 
More  emphasis  should  be  laid  upon  compliance  with  the  speed 
regulations  at  crossings  and  in  turning  corners,  for  at  these  places 
the  danger  due  to  fast  driving  is  far  greater  than  that  due  to 
driving  at  25  miles  an  hour  over  a  straight,  unobstructed  course. 

It  is  well  settled  that  a  traveler  approaching  a  railroad  track 
is  bound  to  use  his  eyes  and  ears  so  far  as  there  is  an  opportunity, 
and  when,  by  the  use  of  those  senses,  danger  may  be  avoided,  not- 
withstanding the  neglect  of  the  railroad  servants  to  give  signals, 
the  Omission  of  the  plaintiff  to  use  his  senses  and  avoid  the  dan- 
ger is  concurring  negligence,  entitling  the  defendant  to  a  non-suit. 
This  rule  applies  to  a  passenger  in  a  vehicle  approaching  a  rail- 
road, as  well  as  to  the  person  in  charge  of  the  motive  power  of 
the  vehicle.  But,  in  determining  in  each  particular  case  whether 
or  not  a  failure  to  look  or  listen  was  negligence  that  contributed 
to  the  accident,  the  age,  condition,  and  situation  of  the  plaintiff, 
and  the  existing  circumstances  are  to  be  taken  into  consideration. 
It  is  not  in  every  case  that  a  failure  to  look  or  listen  would  be 
negligence,  as  in  the  case  of  a  passenger  in  a  street  car  approach- 
ing a  railroad  track,  where  the  car  is  entirely  under  the  control 
and  management  of  those  charged  with  its  management,  or  in 
the  case  of  a  very  young  child  in  a  conveyance  approaching  the 
track.«2 

It  may  be  stated  as  a  general  rule  in  all  such  cases  that  a 
driver  must  exercise  such  care  as  a  reasonably  prudent  man 

82.  Grade    crossings.  —  Noakes    v.  ten   and   such  decisions  are   consid- 

New  York  Cent.  &  H.  E.  E.  Co.,  121  ered  in  the  subsequent  sections. 

App.  Div.    (N.  T.)    716,   106  N.  T.  rreedom    from    contributory   neg- 

Supp.  522,  affirmed  195  N.  Y.  543,  llgence  held  not  to  have  been  shown 

88  N.  E.  1126.  where  automobile  struck  by  train  at 

The  questions  of  liability  at  grade  railroad   crossing.     Bovert   v.  Long 

crossings    have    arisen    in    several  Island    E.    Co.,     (N.    Y.    App.    Div. 

cases  since  the  preceding  was  writ-  1911),  130  N.  Y.  Supp.  271. 
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would,  taking  into  consideration  all  of  the  circumstances  which 
should  affect  his  conduct.** 

Sec.  164.  Grade  crossings  —  duty  to  stop,  look,  and  listen. 

The  rule  has  been  laid  down  by  the  United  States  Circuit 
Court  of  Appeals  that  the  duty  of  an  automobile  driver  ap- 
proaching tracks  where  there  is  restricted  vision  to  stop,  look, 
and  listen,  and  to  do  so  at  a  time  and  place  where  stopping  and 
where  looking  and  where  listening  will  be  effective,  is  a  positive 
duty.** 

"  With  the  coming  into  use  of  the  automobile,  new  questions 
as  to  reciprocal  rights  and  duties  of  the  public  and  that  vehicle 
have  and  will  continue  to  arise.  At  no  place  are  those  relations 
more  important  than  at  the  grade  crossings  of  railroads.  The 
main  consideration  hitherto  with  reference  to  such  crossings  has 
been  the  danger  to  those  crossing.  A  ponderous,  swiftly  moving 
locomotive,  followed  by  a  heavy  train  is  subjected  to  slight 
danger  by  a  crossing  foot  passenger,  or  a  span  of  horses  and  a 
vehicle;  but  when  the  passing  vehicle  is  a  ponderous  steel  struc- 

83.  Delaware. —  Trimble  v.  Phila-  301;  Adams  v.  Galveston  H.  &  S.  A. 

delphia    B.    &    W.    E.    Co.,     (Del.  E.  Co.,  (Tex.  Civ.),  164  S.  W.  853. 

Super.),  89  Atl.  370.  84.  New  York   Cent.   &   H.   E.   E. 

Indiana.  —  Ft.  Wayne  &  N.  I.  Tr.  Co.  v.  Maidweut,  168  Fed.  21,  93  C. 

Co.  V.   Schoeff,    (Ind.  App.),  105  N.  C.  A.  415,  21  L.  E.  A.   (N.  S.)   794; 

E.  924;   Central  Indiana  Ey.  Co.  v.  Brommer    v.    Pennsylvania    E.    Co., 

Wishard,  (Ind.  App.),  104  N.  B.  593.  179  Fed.  577,  103   C.  C.  A.  135,  29 

New  Hampshire. —  See     Goge     v.  L.  E.  A.  (N.  8.)  924;  Chase  v.  New 

Boston  &  M.  E.  E.,  77  N.  H.  289,  90  York  Cent.  E.  Co.,  (Mass.),  94  N.  E. 

Atl.  855.  377. 

New  Jersey.  —  Jacobson    v.    New  When  failure  to  stop  not  negli- 

Tork  L.  &  W.  E.  Co.,  (N.  J.  L.),  94  gence  as  matter  of  law.  —  Dickinson 

Atl.  577.  V.   Erie  E.  Co.,    (N.  J.  L.),  81  Atl. 

Oklahoma.— St.  Louis  &  S.  F.  E.  104. 

Co.  V.  Model  Laundry,  42  Okla.  501,  Whether  a  driver  stopped  a  suffi- 

141  Pae.  970.  cient  length  of  time  and  whether  he 


.  —  Follmer  v.  Penn-  exercised  due  caution  before  going 

sylvania  E.  Co.,  92  Atl.  340.  on  a  railroad  track  are  questions  for 

Texas.    — Houston  Belt   &  T.   E.  the  jury.    Eush  v.  Philadelphia  &  E. 

Co.  V.  Eucker,  (Tex.  Civ.),  167  S.  W.  Ey.  Co.,  (Pa.),  81  Atl.  409. 
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ture,'  it  threatens  not  only  the  safety  of  its  own  occupants,  but 
also  those  on  the  colliding  train.  And  when  to  the  perfect  con- 
trol of  such  a  machine  is  added  the  factor  of  high  speed,  the 
temptation  to  drive  over  the  track  at  terrific  speed  makes  the  au- 
tomobile, unless  carefully  controlled,  a  new  and  grave  element 
of  crossing  danger.  On  the  other  hand,  when  properly  con- 
trolled, this  powerful  machine  possesses  possibilities  contributing 
to  safety.  When  a  driver  of  horses  attempts  to  make  a  crossing 
and  is  suddenly  confronted  by  a  train,  difificulties  face  him  to 
which  the  automobile  is  not  subject.  He  cannot  drive  close  to 
the  track,  of  stop  there,  without  risk  of  his  horse  frightening, 
shying,  or  overturning  his  vehicle.  He  cannot  well  leave  his 
horse  standing,  and  if  he  goes  forward  to  the  track  to  get  an 
unobstructed  view  and  look  for  coming  trains,  he  might  have 
to  lead  his  horse  or  team  with  him.  These  precautions  the  auto- 
mobile driver  can  take,  carefully  and  deliberately,  and  without 
the  nervousness  communicated  by  a  frightened  horse.  It  will 
thus  be  seen  that  an  automobile  driver  has  the  opportunity,  if 
the  situation  is  one  of  uncertainty,  to  settle  that  uncertainty  on 
the  side  of  safety,  with  less  inconvenience,  no  danger  and  more 
surely  than  the  driver  of  a  horse.  Such  being  the  case,  the  law, 
both  from  the  standpoint  of  his  own  safety  and  the  menace  his 
machine  is  to  the  safety  of  others,  should,  in  meeting  these  new 
conditions,  rigidly  hold  the  automobile  driver  to  such  reasonable 
care  and  precaution  as  go  to  his  own  safety  and  that  of  the 
traveling  public.  If  the  law  demands  such  care,  and  those  cross- 
ing make  such  care,  and  not  chance,  their  protection  the  possi- 
bilities of  automobile  crossing  accidents  will  be  minimized."  *^ 
This  general  view  as  to  the  duty  to  stop,  look  and  listen  in  such 
cases  is  generally  sustained  by  the  decisions.*® 

85.  New  York  Cent.  &  H.  E.  Co.  A.   (N.  S.)   924,  and  cited  in  Chase 

V.  Maidment,  168  Fed.  21,  23,  93  C.  v.  New  York  Cent.  E.  Co.,  (Mass.), 

C.  A.  415,  21  L.  E.  A.   (N.  8.)   794,  94  N.  E.  377. 

per  BufSngton,  J.;  quoted  in  Brom-  86.  Elder  v.  Pittsburgh  C.  C.  &  St. 

mer  v.  Pennsylvania  E.  Co.,  179  Fed.  L.  R:  Co.,  186  111.  App.  199;  Craig  v. 

577,  579,  103  C.  C.  A.  135,  29  L.  E.  Pennsylvania  B.  Co.,  243  Pa.  455,  90 
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So  where  the  driver  of  an  automobile  could  have  seen  an  ap- 
proaching train  at  a  distance  of  seven  hundred  feet  if  he  had 
stopped  before  going  onto  the  track,  he  was  held  to  be  guilty  of 
contributory  negligence  precluding  a  recovery.  ^^ 

Similarly,  where  an  automobilist  drove  to  within  a  few  feet 
of  a  crossing  at  such  a  rate  of  speed,  he  was  unable  to  stop  when 
he  saw  a  train  approaching,  he  was  held  guilty  of  contributory 
negligence.*^ 

So  a  driver  is  guilty  of  such  negligence  where  he  attempts  to 
go  over  a  crossing  at  a  high  rate  of  speed  with  his  view  ob- 
structed by  windshield  and  curtains.*® 

And  likewise  where  he  drove  upon  the  track  without  stopping 
when  he  could  have  seen  along  the  track  for  a  distance  of  five 
hundred  feet.^° 

But  in  a  case  in  North  Dakota,  which  was  an  action  to.  recover 
damages  for  injury  to  an  automobile  at  a  grade  crossing,  where 
it  appeared  that  when  the  machine  was  near  the  crossing,  the 
gear  was  changed  from  high  speed  to  low  speed,  and  the  occu- 
pants testified  that  they  were  listening  for  the  sound  of  a  train, 
but  neither  saw  nor  heard  any  sign  of  one,  it  was  decided  that 
they  were  not  guilty  of  contributory  negligence  as  a  matter  of 
law  in  failing  to  stop  the  machine  in  order  to  look  and  listen 
for  an  approaching  train,  and  a  judgment  for  the  plaintiff  was 
affirmed.®^ 

Atl.  135;  Ft.  Worth  &  D.  C.  E.  Co.  V.  88.  Gage  v.  Atchison  T.  &  S.   F. 

Hart,    (Tex.   Civ.   App.),  178  S.  "W.  E.  Co.,  91  Kan.  253,  137  Pac.  938,  see 

795;  Bowden  v.  Walla  Walla  Valley  also   Craig  v.  Pennsylvania  E.   Co., 

By.  Co.,  79  Wash.  184,  140  Pac.  549.  243  Pa.   455,  90  Atl.   135;   compare 

A  presumption  arises  that  a  person  Sandresky  v.  Erie  E.  Co.,  153  N.  T. 

killed  at   such   a  crossing   did   look  Suppl.  612. 

and   listen   and   the    defendant    has  89.  Farmer  v.  New  York,  N.  H.  & 

burden     of     showing     contributory  H.  E.  Co.,  217  Mass.  158,  104  N.  E. 

negligence.     Emens  V.   Lehigh  Val-  492. 

ley  E.  O.,  223  Fed.  810.  90.  Brommer    v.   Pennsylvania    E. 

87.  New  York  Cent.  &  H.  E.  Co.  v.  Co.,  179  Fed.  577,  103  C.  C.  A.  135, 

Maidment,  168  Fed.  21,  93  C.  C.  A.  29  L.  E.  A.  (N.  S.)    924. 

415,  21  L.  E.  A.  (N.  S.)  724.  91.  Pendroy  v.  Great  Northern  Ey. 

Co.,  17  N.  D.  433,  117  N.  W.  531. 
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Sec.  165.  Grade  crossings  —  automobile  stalled  on  track. 

The  driver  of  an  automobile,  whose  machine  becomes  stalled 
on  a  railroad  crossing,  owed  no  absolute  duty  to  stop,  look  and 
listen  before  driving  on  the  track  if  he  could  ascertain  that  he 
could  cross  in  safety  by  looking  and  listening.  In  this  case  the 
driver  testified  that  he  drove  for  six  miles  parallel  to  the  railroad 
track  without  meeting  or  being  passed  by  a  single  car;  that  on 
arriving  at  the  crossing  he  looked  in  both  directions  and  listened 
and  neither  saw  nor  heard  a  train  approaching,  and  that  the  time 
it  would  take  an  approaching  train  to  travel  over  the  distances  he 
could  see  the  track,  gave  him  plenty  of  time  to  cross  if  no  mis- 
hap befell  his  car.  The  court  declared  that  the  sequel  proved  the 
statement  to  be  true,  in  that  the  car  stopped  with  the  rear  wheels 
between  the  rails  and  that  the  passengers  had  time  to  alight  after 
the  stopping  of  the  car  and  proceed  along  the  track  toward  the 
approaching  train  a  considerable  distance  before  the  train  reached 
the  place  of  crossing.®^ 

In  the  case  of  a  car  becoming  so  stalled  it  is  the  duty  of  the 
engineer,  if  he  sees  the  automobile  in  such  a  position,  to  bring 
his  engine  to  a  stop.^* 

Sec.  166.  Grade  crossings  —  imputed  negligence. 

One  who  was  riding  on  the  front  seat  with  the  driver  of  an 

See  in  this  eonneetion  Wilson  v.  crossing  that  no  train  -would  come 

Central  E.  B.  of  New  Jersey,  (N.  J.  along  for  a  long  time.    Furthermore 

L.),  96  Atl.  79.  the    court   held   that    such   a   state- 

92.  Hull  V.  Seattle,  Eenton  &  ment  was  outside  his  duty  as  a  flag- 
Southern  E.  Co.,  60  Wash.  162,  110  man  and  not  binding  on  the  railroad 
Pac.  804.  company.    And  it  was  also  held  that 

Where,  when  as  an  automobile  was  he  was  under  no  duty  to  leave  the 

close  to  a  railroad  track,  for  some  crossing   and  go   up   the   track  and 

unexplained  reason  its  gears  became  signal  the  approaching  train  to  stop, 

locked   and  it   could  not  be   moved  Carnochan  -y.  Erie  E.  Co.,  130  N.  T. 

away   from   the    track   and   was   so  Supp.  514. 

close  that  the  front  part  was  struck  Questions    of    negligence    are   for 

by  a  passing   train  a  few  minutes  the  jury.    Packard  v.  New  York  O. 

later,  it  was  held  that  the  proximate  &  W.  Ey.  Co.,  160  App.  Div.  856,  146 

cause  of  the  injury  was  the  stopping  N.  Y.  Suppl.  878. 

of  the  automobile  and  not  the  state-  93.  Taylor  v.  Lehigh  Valley  E.  Co., 

ment  of  a  flagman  stationed  at  such  (N.  J.  L.),  94  Atl.  566. 
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automobile  at  his  invitation  was  held  to  be  guilty  of  contributory 
negligence  where  he  did  not  call  upon  the  driver  to  stop,  it  being 
declared  that  if  he  chose  to  allow  the  driver  to  make  a  running 
crossing,  without  knowledge  of  what  he  might  encounter,  he  in 
fact  joined  him  in  testing  the  danger.  The  court  distinguished 
this  case  from  that  of  one  who  hires  a  supposedly  capable  driver 
and  is  regarded  by  law  as  a  passenger  for  hire,  as  having  no  part 
in  the  control  or  management  of  the  vehicle  and  as  visited  with 
no  duty  to  help  safeguard  it.®* 

In  this  same  case,  however,  it  was  held  that  under  the  facts  a 
woman  riding  on  the  rear  seat  was  not  guilty  of  contributory 
negligence,  it  not  appearing  that  she  knew  they  were  approaching 
a  railroad  crossing  or  that  from  the  position  she  occupied,  sit- 
ting behind  the  men  on  the  front  seat,  she  could  have  known  it 
by  the  exercise  of  ordinary  care.*® 

Sec.  167.  Grade  crossings  —  neglect  of  duty  by  flagman. 

Where  a  flagman  is  kept  at  a  grade  crossing  it  is  decided  that 
even  if  he  is  guilty  of  neglect  of  duty  in  failing  to  give  some 
warning  of  the  approach  of  a  train  it  will  not  relieve  the  driver 
of  an  automobile  attempting  to  cross  the  track  from  the  duty 
on  his  part  of  looking  and  listening.  In  such  a  case  the  presence 
of  the  flagman  renders  it  possible  for  the  driver  to  call  to  him  and 
ascertain  that  the  crossing  is  safe.®^ 

Sec.  168.  Grade   crossings  —  negligence    of  company  enjoying 
permissive  use  of  tracks. 

Where  a  person  driving  an  automobile  is  injured  at  a  point 
where  the  railroad  crosses  a  street  or  highway  and  such  injury 
is  due  to  the  negligence  of  the  company,  it  is  liable  therefor. 

94.  Brommer  v.  Pennsylvania  R.  96.  Brommer  v.  Pennsylvania  R. 
Co.,  179  Fed.  577,  103  C.  C.  A.  135,  Co.,  179  Fed.  577,  103  C.  C.  A.  135, 
29  L.  E.  A.  (N.  S.)    924.  29  L.  R.  A.  (N.  S.)    924. 

95.  Brommer  v.  Pennsylvania  R.  Duty  of  flagman  to  give  warning. 
Co.,  179  Fed.  577,  103  C.  C.  A.  135,  Botts  v.  Chicago,  B.  &  Q.  R.  Co., 
29  L.  R.  A.  (N.  S.)    924.  180  Mo.  App.  368,  167  S.  W.  1154. 
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And  where  such  company  simply  permits  another  railroad  com- 
pany to  run  cars  upon  its  tracks,  it  is  declared  to  be  the  general 
rule  that  the  former  is  liable  for  damages  caused  by  the  negli- 
gence of  the  company  enjoying  the  permissive  use.  In  this  con- 
nection in  an  action  against  a  railroad  company  for  an  injury 
sustained  at  a  grade  crossing  by  one  riding  in  an  automobile, 
it  was  decided  that  the  case  was  for  the  jury  upon  evidence  that 
the 'safety  gates  at  the  crossing  where  the  accident  occurred  were 
raised,  that  there  was  no  watchman  on  duty,  that  no  warning 
was  given,  that  the  automobile  stopped  at  a  proper  place  and  was 
immediately  started  again  when  a  trainman  of  the  defendant  mo- 
tioned them  to  proceed,  and  that  it  was  struck  before  it  got 
across  the  tracks.®'^ 

97.  Sanders  v.  Pennsylvania  Bail-     road  Co.,  225  Pa.  St.  105,  73  AtL 

1010. 
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174.  Incorrect  estimates. 

175.  Imagination. 
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184.  Burden  of  proof. 
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Sec.  169.  Evidence  of  chauffeur  or  operator. 

Naturally,  evidence  as  to  the  speed  of  an  automobile  is  of  more 

or  less  value  or  weight  according  to  the  situation  of  the  witness 

at  the  time  of  the  speed  and  the  witness'  experience.    A  child  ob- 
18 
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serving  a  passing  automobile  would,  of  course,  be  incapable  of 
giving  reliable  testimony  as  to  its  speed,  so  also  would  the  testi- 
mony of  an  adult  be  unreliable  where  his  eyesight  is  impaired. 
In  fact  most  persons  under  normal  conditions  would  not  be  able 
to  give  testimony  from  observation  which  would  warrant  a  de- 
termination in  accordance  therewith.  The  question  arises,  "  Who 
constitutes  a  reliable  witness  as  to  the  speed  of  an  automobile  ?  " 
Considering  all  the  rules  that  have  been  promulgated  concerning 
the  weighing  of  testimony  or  evidence,  the  party  controlling  the 
operation  of  a  passing  object,  such,  for  example,  as  the  chauf- 
feur or  operator  of  an  automobile,  should  be  regarded  by  the 
courts  as  one  of  the  best  and  most  reliable  witnesses  as  to  the 
speed  of  his  machine  if  he  is  to  be  believed  so  far  as  truthfulness 
is  concerned.^ 

The  chaufifeur  or  operator  of  an  automobile,  having  control  of 
the  vehicle,  is  the  custodian,  so  to  speak,  of  the  speed.  This  is 
an  important  consideration.  His  testimony  should  be  especially 
valuable  if  it  consists  not  merely  of  any  expression  of  his  judg- 
ment or  opinion,  but  of  what  he  actually  did  in  the  way  of  regu- 
lating the  speed;  since,  in  the  latter  case  it  might  be  necessary 
for  the  trier  of  facts  to  find  him  guilty  of  perjury  if  his  testimony 
is  not  to  be  credited,  and  very  strong  evidence  is  always  required 
to  justify  that  severity.  Where,  for  example,  the  chauffeur  or 
operator  is  able  to  testify  as  to  what  he  did  in  reference  to  shut- 
ting off  the  power,  applying  the  brakes,  or  any  other  matter  per- 
taining to  the  regulation  of  the  speed,  this  should  furnish,  at 
least,  strong  corroborative  evidence.  Because  the  chauffeur  is  so 
closely  in  touch  with  the  automobile's  movements,  courts  should 
give  great  weight  to  his  evidence,  if,  as  said  before,  it  is  truthful. 

So  it  has  been  held  proper  to  ask  the  chauffeur,  the  highest 
rate  of  speed  which  could  be  made  with  the  car  where  excessive 
speed  was  alleged  as  constituting  the  basis  of  the  negligence.^ 

1.  See  Bowes  v.  Hopkins,  84  Fed.      85  C.  C.  A.  285. 
767,    28    C.    C.    A.    524;    New   York         2.  Goldblatt    v.   Broeklebank,   166 
Transp.  Co.  v.  Garside,  157  Fed.  521,      111.  App.  315. 
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Sec.  170.  Observers  may  give  estimates. 

Those  who  observe  a  passing  object  or  automobile  may  testify 
to  their  estimates  of  its  apparent  speed  without  quahfying  as  ex- 
perts, although  their  testimony  may  not  be  of  much  weight  as 
compared  with  the  testimony  of  those  who  have  been  accustomed 
to  make  and  verify  estimates  of  the  speed  of  moving  objects.* 

Thus  it  has  been  held  that  an  observer  may  testify  as  to  his 
estimate  of  the  rate  of  speed  of  a  dummy  engine,*  an  electric  car,^ 
and  a  carriage,  which,  of  course,  specifically  covers  the  automo- 
bile.« 

In  an  early  case  in  Michigan  ^  it  is  said :    "  Any  intelligent 


3.  Kansas  City,  M.  &  B.  E.  E.  Co. 
V.  Crocker,  95  Ala.  412,  11  So.  262; 
Tohachi  Shimoda  v.  Bundy,  24  Cal. 
App.  675,  142  Pae.  109;  American 
Motor  Car  Co.  v.  Bobbins,  (Ind.), 
103  N.  E.  641;  LouisviUe,  N.  A.  & 
C.  E.  Co.  V.  Jones,  108  Ind.  551,  9  N. 
E.  476;  Detroit,  etc.,  E.  Co.  v.  Stein- 
burg,  17  Mich.  99. 

As  to  the  opinion  rule,  generally, 
Mr.  Chamberlayne  says :  "  The  opin- 
.  ion  rule  has  developed  along  rational 
and  fairly  scientific  lines.  It  estab- 
lishes the  sense  perception  of  the 
original  observer  as  a  primary  grade 
of  evidence.  Where  the  original 
phenomena  cannot,  with  satisfactory 
clearness,  be  placed  before  the  Jury 
or  co-ordinated  by  them  into  a  rea- 
sonable inference,  the  effect  of  these 
phenomena  upon  the  mind  of  the  wit- 
ness may  be  introduced,  under  suit- 
able conditions  of  necessity  and  rele- 
vancy, as  secondary  evidence.  This 
is  sensible  and  fairly  scientific." 
Chamberlayne's  Modern  law  of  Evi- 
dence, §  486. 

See  as  to  estimates  as  to  Speed, 
3  Chamberlayne's  Modern  Law  of 
Evidence,  §  2086. 

4.  Highland  Avenue  &  B.  E.  Co.  v. 


Sampson,  112  Ala.  425,  20  So.  566. 

5.  District  of  Columbia.  —  Eelaig- 
ton,  etc.,  R.  Co.  v.  Hunter,  6  App. 
Cas.  (D.  C.)   287. 

Illinois.  —  Potter  v.  O'Donnell,  199 
111.  119,  64  N.  E.  1026. 

Michigan.  —  Mertz  v.  Detroit  Elec- 
tric R.  Co.,  125  Mich.  11,  83  N.  W. 
1036. 

Nebraska.  —  Mathieson  v.  Omaha 
St.  E.  Co.,  3  Neb.  (Unoff.)  743,  92 
N.  W.  639. 

New  York.  —  Fisher  v.  Union  E. 
Co.,  86  N.  T.  App.  Div.  365,  83  N. 
Y.  Supp.  694. 

Ohio.  —  Toledo  Electric  St.  E.  Co. 
V.  Westenhuber,  22  Ohio  Cir.  Ct.  Eep. 
67,  12  Ohio  Cir.  Dec.  22. 

Washington.  —  Sears  v.  Seattle 
Cousol.  St.  E.  Co.,  6  Wash.  227,  33 
Pac.  389. 

United  States. — Eobinson  v.  Louis- 
ville E.  Co.,  112  Fed.  484,  5  C.  C.  A. 
357. 

See  3  Chamberlayne's  Modern  Law 
of  Evidence,  5  J  2088,  2089. 

6.  Brown  v.  Swanton,  60  Vt.  53,  37 
Atl.  280;  Porter  v.  Buckley,  147  Fed. 
140,  78  C.  C.  A.  138.   ' 

7.  Detroit,  etc.,  E.  Co.  v.  Van 
Steinburg,  17  Mich.  99,  104. 
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man,  who  has  been  accustomed  to  observe  moving  objects,  would 
be  able  to  express  an  opinion  of  some  value  upon  it  the  first  time 
he  ever  saw  a  train  in  motion.  The  opinion  might  not  be  so  ac- 
curate and  reliable  as  that  of  one  who  had  been  accustomed  to 
observe,  with  time-piece  in  hand,  the  motion  of  an  object  of  such 
size  and  momentum;  but  this  would  only  go  to  the  weight  of  the 
testimony  and  not  to  its  admissibility."  It  may  be  testified  that 
the  automobile  was  going  at  a  certain  estimate  of  speed  as  com- 
pared to  other  modes  of  motion;  ^  thus  a  witness  who  was  an  ob- 
server may  be  permitted  to  testify  that  the  machine  was  moving 
at  a  snail's  pace,  or  no  faster  than  a  man  walks,  or  faster  than  a 
man  could  run.^ 

So  in  a  case  in  Michigan  it  is  decided  that  it  was  not  error 
to  permit  a  plaintiff  who  had  an  opportunity  to  observe  the  ap- 
proach of  an  automobile  for  some  distance,  to  testify  concerning 
its  rate  of  speed.*" 

Testimony  that  the  speed  was  dangerous,**  "  very  fast,"  ** 
"  fast,"  *«  "  high,"  **  "  reckless,"  *5  and  "  unusual,"  *«  is  admis- 
sible. Ignorance  of  the  witness  as  to  the  number  of  feet  or  rods 
in  a  mile  will  not  incapacitate  his  testimony.    Thus  the  testimony 


8.  Kansas  City,  M.  &  B.  E.  Co.  v.  Pae.  170. 

Crocker,  95  Ala.  412,  11  So.  262.  13.  Illmois  Cent.  E.  Co.  ■».  Ashline, 

9.  Kansas  City,  M.  &  B.  E.  Co.  v.  171  lU.  313,  49  N.  E.  521. 
Crocker,  95  Ala.  412,  11  So.  262.  14.  Black   v.   Burlington,   etc.,   E. 

10.  Matla  V.  Eapid  Motor  "Vehicle  Co.,  38  Iowa  515. 

Co.,  160  Mich.  639,  125  N.  W.  708,  15.  Galveston,     etc.,     E.     Co.     v. 

Mstmguiahmg  Wright  v.  Crane,  142  Weseh,  (Tex.  Civ.  App.  1893),  21  S. 

Mich.    510,   106   N.   W.    71,   on   the  W.  62. 

ground  that  in  the  earlier  case  the  16.  Johnson  v.   Oakland,  S.  L.   & 

automobile    was    not    seen    by    the  H.  Electric  E.  Co.,  127  Cal.  608,  60 

plaintiff  until  it  was  within   about  Pac.  170. 

twenty  feet  of  where  he  stood.  In  a  prosecution  for  manslaughter 

11.  Lockhart  v..  Litchtenthaler,  46  evidence  that  the  automobile  was  go- 
Pa.  St.  151.  But  see  Alabama  Great  iug  unusually  fast  has  been  held  ad- 
Southeru  E.  Co.  v.  Hall,  105  Ala.  missible.  Bo'wen  v.  State,  100  Ark. 
599,  17  So.  176.  232,  140  S.  W.  28. 

12.  Johnson  v.  Oakland,  S.  L.  &  See  3  Chamberlayne's  Modern  Law 
H.  Electric  E.  Co.,  127  Cal.  608,  60  of  Evidence,  J  2089. 
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of  a  witness  who  estimates  the  speed  of  an  automobile  at  a  cer- 
tain number  of  miles  per  hour  will  not  be  struck  out  because,  on 
cross-examination,  he  confesses  that  he  does  not  know  how  many- 
feet  or  rods  there  are  in  a  mile.^'^ 

Sec.  171.  Evidence  as  to  distance  in  which  could  be  stopped. 

Where  a  person  was  an  eyewitness  of  an  accident  it  was  held 
that  he  was  competent  to  testify  as  to  about  the  distance  in  which 
an  automobile  such  as  defendant's,  and  going  at  the  speed  it  was 
on  the  occasion  in  question,  could  be  stopped,  it  appearing  that 
he  had  had  considerable  experience  in  observing  the  speed  of 
machines,  had  attended  races,  ridden  in  autortiobiles  every  day 
and  read  their  speedometers,  had  been  with  a  rubber  company  in 
its  repair  department  for  several  years,  and  that  said  company 
had  left  to  his  judgment  all  matters  based  on  speed. ^* 

Sec.  172.  Qualifications  of  observers. 

It  has  been  held,  and  it  is  probably  the  correct  view,  that  an 
observer  of  a  passing  object  in  order  to  testify  as  to  its  speed 
must  qualify  to  the  extent  of  showing  a  measure  of  experience 
and  observation  which  will  make  his  opinion  fairly  reliable.  As 
said  before,  the  evidence  of  some  parties,  it  would  seem,  could 
not  be  admissible  on  the  speed  of  an  automobile.  Clearly  one  not 
in  possession  of  the  necessary  faculties  could  not  testify.^^ 

In  Connecticut  it  is  decided  that  an  adult  of  ordinary  intelli- 
gence and  experience  is  presumably  capable,  without  proof  of 
further  qualification,  of  expressing  his  opinion  as  to  the  speed 
of  a  passing  automobile  which  he  observes.^" 

17.  Ward  v.  Chicago,  St.  P.,  M.  &         19.  Grand  Eapids,  etc.,  E.  E.  Co. 
O.  E.  Co.,  85  Wis.  601,  55  N.  W.  771.      -w.   Huntley,   38   Mich.   537,   31   Am. 

18.  Seholl    V.    Grayson,    147    Mo.      Eep.  321. 

App.  652,  127  8.  W.  415.  As  to  qualification  of  observers  see 

See  Blado  v.  Draper,  89  Neb.  787,  3    Chamberlayne's   Modern   Law    of 

132  N.  W.  410.  Evidence,  §5  2090,  et  seq. 

See   Chamberlayne's  Modem  Law  20.  Wolfe  v.  Ives,  83  Conn.  174,  76 

of  Evidence,  ^  2086.  Atl.  526,  19  Ann.  Cas.  752. 
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In  Minnesota  a  similar  view  is  also  expressed.^* 

It  has  been  laid  down  that  observation  and  knowledge  of  time 
' '    and  distance  are  all  that  are  necessary  to  an  inference.^^ 

As  additional  requirements  sound  mind  and  judgment  have 
been  suggested.^* 

Of  course  one  who  has  timed  automobiles  is  a  competent  wit- 
ness.^* 

So  in  a  case  in  Kansas  it  is  decided  that  a  person  injured  upon 
a  street  crossing  by  an  automobile,  who  sees  it  approaching  him 
at  a  distance  of  ten  or  fifteen  feet  and  who  has  frequently  ob- 
served the  passage  of  automobiles  and  other  vehicles,  and  ridden 
in  them,  and  made  observations  of  their  rate  of  speed,  may  give 
his  opinion  of  the  speed  of  the  car  at  the  time  of  the  collision.^® 

And  one  who  has  had  an  experience  of  twelve  years  as  a  mo- 
torman  upon  a  street  car  is  competent  to  state  his  opinion  as  to 
the  rate  of  speed  at  which  an  automobile  was  traveling.^® 

Sec.  173.  Weight  of  evidence. 

The  testimony  of  an  observer  of  a  passing  automobile  that 
the  machine  was  running  "  fast "  or  "  slow  "  cannot,  it  is  said, 
be  excluded  merely  because  of  its  indefiniteness.^'' 

On  the  other  hand,  it  has  been  declared  that  such  testimony  "  is 

21.  Daly  v.  Curry,  (Minn.),  151  no  time  to  do  anything,  but  that  he 
N.  W.  274.  tried  to  get  away  from  it.     He  was 

22.  Chicago,  B.  &  Q.  E.  Co.  v.  Gun-  then  asked  at  what  rate  of  speed  it 
derson,  174  III.  495,  51  N.  E.  708.  was  running,   and  answered  that  it 

23.  Chicago,  B.  &  Q.  B.  Co.  v.  was  fifteen  miles  an  hour,  but  the 
Clark,  26  Neb.  645,  42  N.  W.  703.  answer    was    stricken    out    on    the 

24.  Thomas  v.  Chicago  &  G.  T.  E.  ground  that  it  appeared  that  he  did 
Co.,  86  Mich.  496,  49  N.  W.  547.  not    have    sufBcient    opportunity    to 

25.  Himmelwright  v.  Baker,  82  form  an  opinion  on  the  question  of 
Kan.  569,  109  Pac.  178.  The  court  speed.  The  evidence  was  competent, 
said :  "  Error  is  assigned  upon  the  An  objection  to  such  testimony  goes 
rejection  of  the  plaintiff's  testimony  to  its  weight  rather  than  to  its  ad- 
eoncerning  the  speed  of  the  ear  at  missibility."    Per  Benson,  J. 

the  time  of  the  collision.  He  testi-  26.  Hough  v.  Kobusch  Automobile 
fled  that  the  car  was  ten  or  fifteen  Co.,  146  Mo.  App.  58,  123  S.  W.  83. 
feet  from  him  when  he  first  saw  it;  27.  Illinois  Cent.  E.  E.  Co.  v.  Ash- 
that  it  was  running  so  fast  he  had  line,  171  111.  313,  49  N.  B.  521. 
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altogether  too  uncertain  for  judicial  action,  and  most  especially 
so  when  there  was  no  collision."  ^* 

It  was  observed  by  Chief  Justice  Campbell  in  Grand  Rapids, 
etc.,  R.  R.  Co.  V.  Huntley,^®  that  "  opinions  on  relative  speed 
without  some  standard  of  rapidity  are  of  no  value  by  them- 
selves." 

In  a  case  in  Iowa  it  is  said  that  there  being  evidence  of  the 
competency  of  a  witness  to  speak  on  the  subject,  he  may  testify 
as  to  the  speed  of  an  automobile,  and  that  the  weight  of  his  testi- 
mony is  a  question  for  the  jury.*" 

And  also  in  Missouri  it  is  decided  that  witnesses  not  experts 
may  testify  as  to  the  rate  of  speed  of  an  automobile,  and  that 
the  weight  of  such  evidence  is  for  the  jury.** 

Sec.  174.  Incorrect  estimates. 

Where  an  estimate  is  made  by  a  witness  as  to  the  speed  of  a 
passing  automobile,  the  facts  should  be  stated  upon  which  the 
estimate  is  made,*^  and  in  order  to  give  his  testimony  any  value 
it  should  be  shown  that  the  witness  had  adequate  facilities  for 
observing  the  automobile's  movement.** 

Thus  it  has  been  held  that  passengers  riding  on  a  train  are  not 
competent  to  estimate  from  observation  the  rate  of  speed  at 
which  the  train  traveled.** 

But  such  evidence  has  been  admitted.*® 

It  should  also  be  shown  that  the  facilities  for  observing  the 
speed  were  improved  by  the  witness.** 

See    as    to    weight    of    testimony  65  Neb.  621,  91  N.  W.  543. 

of   observer,   3   Chamberlayne's   Mo-  33.  Muth  v.  St.  Louis,  etc.,  E.  Co., 

dern  Law  of  Evidence,   §  2095.  87  Mo.  App.  422. 

28.  Yingst  v.  Lebanon  &  A.  St.  B.  34.  Grand  Eapids,  etc.,  E.  Co.  v. 
E.  Co.,  167  Pa.  St.  438,  31  Atl.  687,  Huntley,  38  Mieh.  537,  31  Am.  Eep. 
per  Green,  J.  321. 

29.  38  Mich.  540,  31  Am.  Eep.  321.  35.  Johnson  v.  Oakland,  8.  L.  &  H. 

30.  Neidy  v.  Littlejohn,  146  Iowa  Electric  E.  Co.,  127  Cal.  608,  60  Pac. 
355,  125  N.  W.  198.  170;  Galveston,  etc.,  E.  Co.  v.  Wesch, 

31.  State  V.  Watson,  216  Mo.  421,  (Tex.   Civ.   App.),  21   S.   W.  62. 
115  S.  W.  1011.  36.  Mathieson  v.  Omaha  St.  E.  Co., 

32.  Union  Pae.  E.  Co.  v.  Euyioka,  3  Neb.   (Unoff.)   743,  92  N.  W.  639. 
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Sec.  175.  Imagination. 

The  imagination  is  likely  to  deceive  a  party  as  to  the  speed  of 
an  automobile.  For  example,  a  pedestrian  crossing  a  street 
would  be  quite  likely  to  erroneously  estimate  the  speed  of  an  ap- 
proaching automobile,  and  if  run  down  by  it,  he  would  easily 
imagine  that  its  speed  was  suddenly  increased,  or  that  it  had  been 
in  no  degree  slackened.^'' 

Sec.  176.  Line  of  vision. 

The  line  of  vision  is  a  matter  of  great  importance  in  determin- 
ing the  speed  of  a  passing  object.  It  would  be  impossible  for  an 
observer  directly  facing  an  automobile,  approaching  him  in  a 
straight  course,  to  estimate  its  speed  with  a  degree  of  accuracy 
anywhere  near  the  precision  he  could  attain  if  his  line  of  vision 
was  transverse  to  the  direction  in  which  the  machine  was  moving. 
So,  also,  it  would  be  almost  impossible  to  give  a  correct  estimate 
of  the  speed  where  the  automobile  is  traveling  in  a  direct  line 
away  from  the  observer.*® 

Sec.  177.  Time  consumed. 

The  duration  of  time  is  a  matter  of  fact  which  concededly  a 
witness  may  state  in  the  form  of  an  estimate,  but  when  a  witness 
gives  his  estimate  of  the  time  consumed  by  the  automobile  in 
passing  from  one  point  to  another,  and  the  distance  between  the 
points  is  ascertained  by  measurement,  the  testimony  is  not  of 
much  weight.  No  experienced  judge  leans  upon  a  witness'  esti- 
mate of  a  short  period  of  time  further  than  to  believe  that  it  was 
a  brief  period.  Cases  on  this  point  are  numerous  and  emphatic. 
"  Nothing  is  more  uncertain  or  unreliable  than  the  testimony  of 
witnesses  as  to  the  time  occupied  in  a  transaction,"  said  Vice- 
Chancellor  Green  in  McGrail  v.  McGrail.*^ 

37.  See  remarks  of  Collins,  J.,  in  E.  E.  Co.,  66  N.  H.  185,  34  Atl.  154; 
an  analogous  case,  Schmidt  v.  New  Colorado  Midland  E.  E.  Co.  v.  Eob- 
Jersey  Street  E.  E.  Co.,  66  N.  J.  L.  bins,  30  Colo.  449,  71  Pae.  371;  Mun- 
424,  49  Atl.  438, '  and  Dean,  J.,  in  ster  v.  Chicago,  etc.,  E.  Co.,  61  Wis. 
Gangawer  v.  Philadelphia   &   E.   E.  325,  50  Am.  Eep.  141. 

Co.,  168  Pa.  St.  265,  32  Atl.  21.  39.  48  N.  J.  Eq.  532,  22  Atl.  582. 

38.  See   Huntress  v.  Boston,   etc.,  As  to  estimates  from  observation 
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"  There  is  no  matter  upon  which  witnesses  are  so  hkely  to  be 
mistaken  as  a  question  of  time,"  said  Bruce,  J.,  in  The  Wega.*'* 

"  People  differ  widely  as  to  the  estimation  of  passing  time  — 
particularly  is  this  so  in  naming  minutes  or  seconds  that  may  be 
thought  to  expire  on  any  particular  occasion,"  said  Gill,  J.,  in 
Culberson  v.  Chicago,  etc.,  R.  Co.*^ 

Sec.  178.  Noise. 

The  noise  produced  by  an  automobile  would  be  apt  to  deceive 
a  party  in  his  estimation  of  the  automobile's  speed,  since  at  very 
slow  speeds,  and  even  where  there  is  no  motion  of  the  vehicle  at 
all,  there  are  times  when  the  motor  runs  very  fast.  This  natu- 
rally would  lead  one  to  believe,  if  depending  upon  sound  alone, 
that  the  automobile  was  actually  traveling  at  a  rate  of  speed 
which  the  motor  could  produce  with  the  same  noise.  The  unre- 
liability of  testimony  founded  in  any  way  upon  the  noise  pro- 
duced needs  no  further  argument  to  stamp  such  evidence  as 
almost  worthless.  As  bearing  on  this  subject  it  has  been  held 
that  a  person  was  not  competent  to  express  an  opinion  as  to  the 
speed  of  a  car,  founded  upon  the  noise  when  at  a  distance  of 
more  than  one  hundred  and  twenty  feet,  on  a  mere  showing 
that  the  witness  had  for  twenty  years  the  common  experience  of 
a  city  man  traveling  on  street  cars.*^ 

Of  course  speed  may  be  -judged  from  hearing  rather  than 
from  sight.** 

Sec.  179.  Facts  incompatible  with  estimates. 

Where  the  facts  show  a  conflict  between  an  observer's  esti- 
mate of  the  automobile's  speed,  the  facts  control.  Estimates  of 
speed,  as  in  cases  of  all  other  kinds  of  "  opinion "  evidence, 

as  to  time  see  3  Chamberlayne's  Mo-  also   Eobinson  v.  Louisville  E.  Co., 

dern  Law  of  Evidence,  §  2093.  112  Fed.  484,  50  C.  C.  A.  357. 

40.  Prob.  Div.   [1895]   156,  159.  43.  Van  Horn  v.  Burlington,  C.  E. 

41.  50  Mo.  App.  556,  562.  &  N.  E.  Co.,  59  Iowa  33,  12  N.  W. 

42.  Campbell  v.  St.  Louis  &  S.  E.  752;  Missouri  Pac.  E.  Co.  v.  Hilder- 
Co.,  175  Mo.  161,  75  S.  W.  86.     See  brand,  52  Kan.  284,  34  Pae.  738. 
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must  give  way  to  testimony  of  cold  matters  of  fact  and  legiti- 
mate inferences  therefrom.** 

Take  an  example  where  testimony  to  a  high  degree  of  speed 
is  incompatible  with  the  proved  facts  that  the  machine  was 
stopped  within  a  few  feet,  or  a  short  distance,  the  latter  evidence 
must  prevail.*^ 

Undoubtedly  the  converse  proposition  is  also  true  that  an 
estimate  of  the  low  rate  of  speed  must  be  overruled  by  indubi- 
table proof  of  facts  reconcilable  only  with  high  speed,  such  as 
the  force  of  the  impact  of  a  machine,*®  or  the  considerable  dis- 
tance traversed  by  the  machine  despite  efforts  to  bring  it  to  a 
standstill.*'^ 

Sec.  180.  Distances. 

An  estimate  of  speed  necessarily  involves  an  estimate  of  dis- 
tance where  it  is  sought  to  determine  the  mathematical  rate  of 
speed.  However,  estimates  of  distance  are  perhaps  even  less 
trustworthy,  in  point  of  absolute  accuracy,  than  estimates  of 
speed.  In  Zolpher  v.  Camden  &  S.  R.  Co.,*^  estimates  of  vari- 
ous witnesses  ranged  all  the  way  from  three  feet  to  forty  feet, 
and  in  Cannon  v.  Pittsburg  &  B.  T.  Co.,*®  the  extreme  estimates 
were  sixty  feet  and  one  hundred  and  forty  feet. 

Sec.  181.  Speed  at  one  place  inadmissible  as  to  speed  at  another. 

Is  testimony  as  to  speed  of  a  machine  at  one  place  admissible 

44.  Muster  v.  Chicago,  M.  &  St.  P.  47.  Indianapolis  St.  Ey.  Co.  v.  Bor- 
E.  Co.,  61  "Wis.  325,  21  N.  W.  223,  denchecker,  33  Ind.  App.  138,  70  N. 
50  Am.  Eep.  1414;  Setterstrom  v.  E.  995;  Zolpher  v.  Camden  &  S.  E. 
Braiuard  &  N.  M.  E.  Co.,  89  Minn.  Co.,  69  N.  J.  L.  417,  55  Atl.  249; 
262,  94  N.  W.  882.  Hoppe  v.  Chicago,  M.   &  St.  P.  E. 

45.  Graham   v.   Consol.   T.   Co.,   54  Co.,  61  Wis.  357,  21  N.  W.  227. 
N.  J.  Law  10,  44  Atl.  964;  Vogler  v.  48.  69  N.  J.  L.  417,  55  Atl.  249. 
Central   Crosstown   E.   Co.,   83   App.  As  to   estimate   from   observation 
Div.    (N.  Y.   )    101,  82  N.  T.  Supp.  as  to  distance  see  3  Chamberlayne's 
485.  Modern  Law  of  Evidence,  J§  2066- 

46.  Brenan  v.  Metropolitan  St.  E.  2070. 

Co.,  60  App.  Div.  (N.  T.)  264,  69  N.  49.  194  Pa.  St.  159,  44  Atl.  1089. 
T.  Supp.  1025. 
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on  the  question  of  speed  in  another  place  on  the  same  road?  It 
is  safe  to  say  that  ordinarily  it  would  not  be  relevant.  If,  how- 
ever, it  were  conceded  —  by  the  chauffeur,  for  instance  —  that 
the  speed  had  not  been  accelerated  or  diminished,  as  the  case 
may  be,  between  the  two  points,  such  testimony  would  be  clearly 
admissible.®" 

Sec.  182.  Photo-Speed-Recorder  as  evidence —  speedometer. 

In  a  case  in  Massachusetts,  which  was  a  prosecution  for 
violation  of  the  speed  laws  in  the  city  of  Boston,  the  govern- 
ment, in  order  to  prove  the  speed  of  the  automobile  on  the  oc- 
casion in  question,  offered  in  evidence  an  instrument  called  a 
"  Photo-Speed-Recorder,"  which  had  been  used  by  the  witness 
producing  it  to  ascertain  the  speed  of  the  automobile  at  the  time 
of  the  alleged  violation  of  the  law.  The  instrument  consisted 
of  two  similar  photographic  cameras,  set  side  by  side  in  the  same 
box.  It  was  so  arranged  that  each  camera  took  a  picture  with 
an  exposure  of  approximately  one  hundredth  of  a  second  and 
was  provided  with  a  mechanism  which  automatically  exposed 
one  camera  approximately  one  second  after  the  other  one.  The 
apparatus  was  also  provided  with  a  chronometer  of  a  stop  watch 
variety.  In  order  to  use  the  apparatus  for  determining  speeds 
the  following  rule  was  employed :  The  distance  of  any  external 
object  from  the  lens  of  a  camera  is  as  many  times  greater  than 
the  distance  of  the  image  on  the  photograph  plate  from  the  lens 
as  the  size  of  the  object  is  greater  than  the  size  of  the  image. 
In  order  to  show  the  correctness  of  this  instrument  the  govern- 
ment offered  to  show  that  the  witness  had,  previous  to  making 
such  test,  taken  several  photographs  of  objects  at  various  dis- 
tances, and  had  computed  the  distances  in  accordance  with  the 
foregoing  rule,  and  that  the  distances  so  computed  agreed  with 

50.  Louisville,  N.  A.  &  C.  E.  Co.  v.  Caswell,  30  N.  D.  406,  152  N.  W.  813. 

Jones,  108  Ind.  551,  9  N.  E.  476.  As  to  average  speed  for  a  certain 

See  Eaybaum  v.  Phillips,  160  Mo.  distance     see     People     v.     Barnes, 

App.  534,  140  8.  W.  977.    Armann  v.  (Mich.),  148  N.  W.  400. 
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subsequent  measurements  made  by  him  with  a  tape.  The  judge 
admitted  the  evidence,  and  it  was  held  that  the  question  whether 
evidence  of  experiments  should  be  admitted  depended  largely 
upon  the  discretion  of  the  trial  judge,  whose  action  in  the  ex- 
ercise of  this  discretion  would  not  be  reversed  unless  plainly 
wrong.  And  evidence  that  the  chronometer  contained  in  the 
instrument  had  been  compared  by  the  witness  with  stop  watches 
carried  by  two  other  witnesses,  and  also  with  the  standard 
chronometer  in  the  physical  laboratory  of  the  Massachusetts 
Institute  of  Technology,  and  had  been  found  in  each  case  to  be 
accurate,  was  also  held  to  be  admissible  and  to  justify  the  trial 
judge  in  submitting  the  question  as  to  the  accuracy  of  the  chro- 
nometer to  the  jury.^^ 

Upon  the  question  of  the  proof  of  the  accuracy  of  a  certain 
kind  of  speedometer,  it  is  said  that  the  fact  that  many  police 
departments  in  the  different  States  make  use  of  that  particular 
speedometer  in  their  official  testing,  would  only  prove  the  faith 
of  the  several  departments  in  its  accuracy  or  the  efficiency  of  the 
salesmen  in  selling  the  speedometer,  and  is  not  a  proper  way  to 
prove  the  fact  of  its  accuracy.*^ 

Sec.  183.  Effect  of  bias. 

Bias  of  witnesses  is  one  of  the  most  annoying  factors  with 
which  courts  have  to  deal  in  weighing  testimony.  Where  it  is 
sought  to  prove  that  an  automobile  was  running  at  an  unreason- 
able speed,  or  at  a  speed  prohibited  by  statute  or  ordinance,  it  is 
highly  probable  that  witnesses  who  voluntarily  testify  against  the 
motorist  will  be  biased,  considering  the  present  state  of  public 
opinion  in  some  localities.  Courts  frequently  take  judicial  notice 
of  prejudice  that  usually  exists  against  corporations,  and  it  may 
be  presumed  that  they  would  take  like  cognizance  of  the  animosity 
against  automobilists.  At  any  rate  the  partisanship  of  witnesses 
testifying  to  excessive  rates  of  speed  is  likely  to  crop  out  in  their 

51.  Commonwealth  v.  Buxton,  205  52.  State   v.   Buchanan,   32   B.   I. 

Mass.  49,  91  N.  E.  128.  490,  79  Atl.  1114. 
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testimony  so  as  to  justify  the  trier  of  fact  in  putting  them  in  the 
category  of  biased  witnesses.  Now,  what  is  the  rule  in  weighing 
the  testimony  of  such  witnesses  ?  So  far  as  it  pertains  in  the  pres- 
ent discussion  the  rule  is  this :  In  matters  of  opinion  the  witness 
is  to  be  distrusted.^*  The  term  opinion  includes  estimates  of 
time,  distance,  speed,  etc.  In  practise  judges  should  give  very 
little  weight  to  the  opinions  of  biased  witnesses ;  for  besides  the 
unconscious  operation  of  bias  in  warping  the  judgment  of  an  hon- 
est witness,  an  effect  universally  conceded,  bias  may  readily  have 
a  more  sinister  influence  in  view  of  the  fact  that  it  is  virtually 
impossible  to  obtain  a  conviction  for  perjury  in  falsely  testi- 
fying to  an  opinion.  Bias  of  a  witness,  which  we  have  already 
noticed,  when  he  speaks  of  minutes  or  seconds  not  measured  by  a 
timepiece,  is  always  certain  to  perturb  his  judgment.  Ridge  v. 
Pennsylvania  R.  R.  Co.,^*  furnishes  an  excellent  illustration. 
There  an  injunction  was  sought  against  a  railroad  company  to 
restrain  it  from  maintaining  a  nuisance  at  a  city  crossing  by 
suffering  its  freight  trains  to  block  the  highway  for  an  unreason- 
able time.  Many  witnesses  on  each  side  testified  to  the  length 
of  time  which  they  were  compelled  to  wait  on  various  occasions. 
One  witness  swore  by  his  watch.  That  was  very  good  evidence. 
Vice-Chancellor  Reed  intimated  that  other  witnesses  in  the  serv- 
ice of  the  company  or  related  to  some  one  in  such  service  would 
be  disposed  to  overlook  any  discomfort  from  obstruction  by 
trains  and  would  underestimate  the  delay.  On  the  other  side, 
angry  pedestrians  who  were  in  a  hurry  to  get  to  their  business 
or  other  destination  would  exaggerate  the  time  of  waiting. 

Sec.  184.  Burden  of  proof . 

But,  it  may  be  replied,  if  witnesses  are  biased  in  favor  of  the 
prosecution,  it  is  also  certain  that  the  chauffeur  or  occupants  of 
the  automobile  are  decidedly  interested  in  their  own  behalf,  and 
that  their  testimony  is  equally  unreliable  —  that  all  are  "  in  the 

53.  Loekwood  v.  liockwood,  2  Curt.  54.  Starr  v.  Schenek,  25  Mont.  L. 

Eeel.  281,  289,  per  Dr.  Lushington.  Eep.   (Pa.)   18. 
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same  boat,"  as  the  phrase  goes.  This  may  be  conceded.  The 
burden  of  proof,  however,  is  on  the  prosecution,  and  if  it  can  do 
no  better  than  to  leave  the  evidence  in  equipoise  —  if  it  cannot 
produce  a  preponderance  of  credible  evidence,  or  proof  beyond  a 
reasonable  doubt,  as  is  required  for  a  conviction  in  criminal  cases 
—  then,  according  to  the  familiar  rule,  the  prosecution  fails  to 
establish  its  contention. 

So  in  a  case  in  Massachtisetts  it  is  decided  that  in  a  prose- 
cution for  violating  a  statute  as  to  the  rate  of  speed  the  State  has 
the  burden  of  showing  the  rate  was  in  excess  of  that  allowed.'^ 

Sec.  185.  Evidence  under  English  Law. 

Under  the  provision  of  the  English  Motor  Car  Act  no  person 
shall  be  convicted  of  driving  an  automobile  over  the  rate  of 
twenty  miles  an  hour  on  the  opinion  of  one  witness  as  to  the 
rate  of  speed,  on  the  hearing  of  an  information  under 
this  act,  for  driving  an  automobile  on  a  public  highway  at  a 
speed  exceeding  twenty  miles  an  hour,  a  police  sergeant  proved 
that  he  placed  a  police  constable  at  a  certain  point  on  the  road 
and  stationed  himself  on  the  same  road  at  a  distance  of  a  quarter 
of  mile  from  the  constable;  that  when  the  automobile  passed 
the  constable  the  constable  signaled  to  him,  and  he  immediately 
started  the  second  hand  of  his  stop  watch  and  stopped  the  same 
when  the  car  passed  him,  and  that  the  time  taken  by  the  car 
between  the  two  points,  as  shown  by  the  stop  watch,  was  thirty- 
one  and  two-fifths  seconds,  or  at  the  rate  of  twenty-eight  miles 
an  hour.  The  stop  watch  was  produced  in  court  and  not  ob- 
jected to.  The  only  evidence  as  to  the  rate  of  speed  was  that  of 
the  police  sergeant,  who  gave  evidence  of  the  time  as  shown  by 
his  stop  watch.  The  defendant  was  convicted.  On  appeal  it  was 
held  that  the  evidence  of  the  police  sergeant  was  not  evidence  of 
his  "  opinion  "  merely,  but  was  evidence  of  the  fact  recorded  by 

55.  Commonwealth  i;.  Casaidy,  209  See    as    to    Burden    of    Proof    2 

Hass.  24,  95  N.  E.  214.  Chamberlayne's  Modern  Law  of  Evi- 

dence, Chap.  XL 
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his  stop  watch  as  to  the  time  taken  in  traveling  over  the  distance, 
and  that,  therefore,  the  defendant  was  not  convicted  "  merely 
on  the  opinion  of  one  witness  as  to  the  rate  of  speed  "  within  the 
meaning  of  the  section.^* 

Sec.  186.  Evidence  that  vehicle  "went  fast." 

Evidence  that  a  vehicle  "  went  fast "  is  no  proof  that  its 
speed  was  excessive.  There  must  be  testimony  showing  a  breach 
of  the  standard  of  speed,  and  no  jury  can  have  the  liberty  to  deal 
with  such  a  question  unless  there  is  practical  evidence  in  the 
case  upon  the  subject. "'^ 

So  the  fact  that  an  automobile  was  exceeding  the  speed  limit 
or  was  running  at  an  excessive  rate  is  not  shown  by  testimony 
that  it  was  running  a  good  deal  faster  than  a  horse  trots  and 
went  pretty  fast.®* 

Sec.  187.  High  rate  of  speed. 

Where,  in  an  action  against  a  street  railroad  for  injuries  to  one 
who  was  struck  by  a  car,  the  undisputed  evidence  showed  that 
the  car  was  running  at  a  high  rate  of  speed  at  the  time  of  the 
accident,  it  was  not  error  to  refuse  to  strike  out  the  testimony  of 
a  witness  that  the  car  was  running  at  the  rate  of  twenty  miles 
an  hour  at  the  time  of  the  accident,  the  witness  stating  on  cross- 
examination  that  he  knew  it  was  going  at  that  rate  because  he 
knew  it  to  go  "  very  fast  out  there."  The  same  ruling  applies 
to  an  automobile.^® 

Sec.  188.  Comparative  amount  of  noise. 

Testimony  as  to  the  comparative  amount  of  noise  made  by 

56.  See  Planeq  v.  Marks,  K.  B.  D.,  59.  Eckels  v.  Muttschall,  230  HI. 
94  L.  T.  E.  577.  62,  82  N.  E.  872. 

57.  Starr  v.  Schenek,  25  Mont.  L.  Whether  if  there  had  been  ladies 
Eep.   (Pa.)   18.  in    the    car    defendant    would   have 

58.  Zoltovski  v.  Gzella,  159  Mich,  driven  at  a  high  rate  is  not  admis- 
620,  124  N.  W.  527,  24  L.  E.  A.  (N.  sibe.  MeCoun  v.  Muldrow,  91  S.  C. 
8.)  435.  523,  74  S..E.  386,  Ann.  Cas.  1914  A. 

139. 
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different  makes  of  automobiles,  based  upon  comparisons  made 
by  the  witness,  is  held  to  be  properly  excluded  where  there  is  no 
proof  of  the  condition  of  the  machines  with  which  the  test  was 
made.®" 

Sec.  189.  Distance  in  which  object  could  be  seen. 

Evidence  as  to  the  speed  of  an  automobile  necessarily  involves 
an  estimation  of  distance,  so  it  is  of  importance  to  the  automo- 
bilist  who  has  a  speed  case  to  defend  to  understand  what  testi- 
mony is  admissible  bearing  upon  distance.  In  Arkansas  &  L. 
R'way  V.  Sanders,®^  it  was  held  that,  after  pointing  out  the 
place  of  the  accident  to  plaintiff,  it  was  not  error  to  permit  wit- 
nesses to  testify  as  to  the  distance  the  driver  of  a  vehicle  could 
have  seen  the  object  struck. 

Sec.  190.  Meeting  horses. 

On  a  trial  for  a  violation  of  the  Wisconsin  Laws  of  1905,  p. 
469,  c.  305,  §  4,  requiring  the  operator  of  an  automobile,  under 
certain  conditions,  to  stop,  evidence  of  the  speed  of  the  auto- 
mobile at  the  time  of  approaching  and  meeting  the  complainant 
may  be  proper.^^ 

Sec.  191.  Passenger  in  automobile. 

The  fact  that  a  witness  was  a  passenger  in  an  automobile  does 
not  render  him  incompetent  to  certify  as  to  its  speed.®* 

Sec.  192.  Summary  and  conclusion. 

The  conclusion  is  that  evidence  of  speed  consisting  of  mere 
opinions  of  witnesses  is  very  unsatisfactory  where  accurate 
knowledge  is  essential,  especially  if  the  witnesses,  are  biased; 
that  it  is  inferior  in  weight  to  inferences  derived  from  significant 
and  well-established  facts ;  and  that  the  best  evidence  is  the  testi- 

60.  Porter    v.    Buckley,    147  ,  Fed.      236,  112  N.  W.  25. 

140,  78  C.  0.  A.  138.  63.  Goodes  v.  Lansing  &  Suburban 

61.  81  Ark.  604,  99  S.  W.  1100.  Traction    Company,   150   Mich.   494, 

62.  McCummins  v.  State,  132  Wis.      114  N.  W.  338. 


Proof  of  Speed.  289 

mony  of  a  witness  who  noted  the  time  by  a  speed  indicator,  or 
by  a  stop  watch  on  a  measured  course.  Where  the  speed  indi- 
cator of  an  automobile  and  the  stop  watch  of  an  officer  conflict 
as  to  the  rate  of  speed,  assuming  that  both  instruments  are  ac- 
curate, it  would  seem  that  the  speed  indicator  should  control  the 
determination  of  the  speed,  since  it  is  purely  mechanical  and 
involves  no  judgment,  while  the  stop  watch  is  not  automatic  so 
to  speak,  but  requires  action  on  the  part  of  the  officer  and  some 
judgment  in  using  the  watch.®* 

64.  A   statement  cannot  be  given  rived  at  merely  as  the  result  of  a 

in   evidence   'vrhere   it   is  not  baaed  mathematical  calculation  made  after 

upon  adequate   observation  and   ca-  the  event.    Mathiesou  v.  Omaha  St. 

paeity  for   eo-ordination  but  is  ar-  E.  Co.,  3  Neb.  Unoff.  743,  97  N.  W. 


243. 
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CHAPTER  XIV. 

UNLAWFUL  SPEEDING  ON  THE  PUBLIC  HIGHWAYS. 

Sec.  193.  Common-law  misdemeanor. 

194.  Misdemeanor  under  automobile  laws. 

195.  Signs  indicating  reduction  of  speed  —  information. 

196.  Faster  than  common  traveling  pace. 

197.  Criminal  responsibility  for  agent's  driving. 

198.  Liability  of  parties  not  driving. 

199.  Persons  in  tonneau. 

200.  Aiding  and  abetting. 

201.  Identification  of  offender. 

202.  Prosecution  on  more  than  one  charge. 

203.  Violation  of  municipal  ordinance. 

204.  Obstructing  police. 

205.  Excuses  for  speeding. 

206.  Breaking  speed  laws  in  cases  of  "  necessity." 

207.  Intention. 

208.  Ignorance  of  the  law. 

209.  Graduation  of  punishment. 

210.  What  a  conviction  means. 

Sec.  193.  Common-law  misdemeanor. 

To  operate  a  vehicle  along  a  public  road  or  street,  greatly  to 
the  danger  and  inconvenience  of  all  persons  traveling  along  said 
highway,  is  such  a  wrong  as  injuriously  affects  the  rights  of  the 
public,  who  are  entitled  to  travel  along  such  public  thoroughfare, 
laid  out  and  kept  up  by  the  public  for  their  convenience  and  ac- 
commodation, without  exposure  to  such  danger  and  inconveni- 
ence. While  any  person  may  drive  his  vehicle  at  such  speed  as 
he  may  please,  yet,  in  enjoying  the  privilege  of  free  use  of  his 
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property,  he  has  no  right  to  expose  others  to  injury  or  to  in- 
fringe upon  the  rights  of  the  general  pubhc.  Running  and  rac- 
ing a  vehicle  along  a  public  road,  no  necessity  being  shown  for 
such  speed,  is  not  the  ordinary  and  proper  mode  in  which  such 
roads  are  used  by  prudent  men.  They  were  not  intended,  by 
the  very  purpose  for  which  they  are  opened  and  kept  up,  for  any 
such  use,  but  for  the  ordinary  and  usual  travel  of  the  public. 
Speeding  and  racing  on  the  public  highways  are  well  calculated 
to  disturb  public  order  and  the  public  rights  are  violated. 

To  run  a  race  on  a  public  highway  or  to  excessively  speed  a 
vehicle,  to  the  danger  and  inconvenience  of  people,  is  a  common- 
law  misdemeanor.  It  is  proper  to  add,  that  there  may  be  nec- 
essity for  riding  at  high  speed  along  even  the  public  road,  as  in 
cases  of  sickness,  or  to  give  a  neighbor  notice  of  great  personal 
danger  to  his  property.     Such  necessity  is  a  matter  of  defense.^ 


1.  Speeding  misdemeanor  under 
common  law.  —  State  v.  Battery,  6 
Baxt.  (Tenn.)  545.  See  also  Eedman 
V.  State,  33  Ala.  428. 

A  right  of  highway  does  not  in- 
clude a  right  of  racing,  and  a  person 
who  had  been  a  party  to  a  hurdle 
race  is  jointly  liable  for  putting  the 
hurdles  on  the  ground,  although  he 
took  no  actual  part  in  the  race.  Sow- 
erby  V.  Wadsworth,  3  P.  &  F.  734. 

That  horse  racing  is  illegal,  see 
State  V.  Burgett,  Smith  340;  Watson 
V.  State,  3  Ind.  123;  Robb  v.  State, 
52  Ind.  218;  State  v.  Fleetwood,  16 
Mo.  448;  State  v.  Wagston,  75  Mo. 
107;  Goldsmith  v.  State,  38  Tenn. 
(1  Head)  154;  State  v.  Catehings, 
43  Tex.  654. 

It  is  an  offense  for  a  person  to  per- 
mit his  vehicle  to  be  run  in  a  race  on 
a  public  highway,  and  a  separate  of- 
fense for  a  person  to  act  as  a  driver 
in  such  a  race.  State  v.  Ness,  1  Ind. 
(1   Cart.)    64;    see   also   Watson   v. 


State,  3  Ind.  123;  State  v.  Fidler,  26 
Tenn.  (7  Hump.)  502;  Goldsmith  v. 
State,  38  Tenn.  (1  Head)  154,  hold- 
ing that  a  bet  or  a  wager  is  imma- 
terial. 

Speed  at  crossing. — In  a  city  ordi- 
nance limiting  the  speed  of  automo- 
biles on  "  streets "  of  city  and  at 
••  crossings,"  the  word  "  crossings  " 
refers  to  street  crossings.  Eichman 
V.  Buchheit,  128  Wis.  385,  107  N.  W. 
325. 

Private  track  racing.  —  Generally 
speaking,  one  has  the  right  to  do  as 
he  pleases  with  and  upon  his  own 
private  property,  and  it  is  appar- 
ently, at  least,  by  virtue  of  this  right 
of  property  that  public  automobile 
races  are  said  to  be  permissible  on 
private  tracks.  But  is  private  race 
track  racing  any  more  "  legal "  than 
racing  on  the  public  highways  f  Dan- 
ger, morality,  public  policy,  and 
common  law,  all  prohibit  speed  con- 
tests on  the  public  ways.     A  pri- 
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The  driver  of  an  automobile  who,  while  traveling  on  a  dark, 
rainy  night  over  a  straight  stretch  of  strange  country  road, 
drives  his  machine  at  such  a  rate  of  speed  that  he  cannot  bring  it 
to  a  standstill  within  the  distance  that  he  can  plainly  see  objects 
or  obstructions  ahead  of  him,  is  not  exercising  ordinary  care.^ 

Sec.  194.  Misdemeanor  under  automobile  laws. 

Under  the  automobile  laws  the  ofifense  of  driving  an  automo- 
bile at  an  excessive  rate  of  speed  not  being  punishable  by  im- 


vate  way  stands  in  no  different  posi- 
tion, except  that  the  ground  over 
which  the  automobile  race  is  con- 
ducted is  private  and  belongs  to  one 
or  more  individuals.  But,  even 
though  the  race  track  is  private, 
nevertheless,  does  it  not  constitute 
a  public,  or  at  least  a  gMOSi-publie, 
place?  If  so,  can  it  be  considered 
at  all  different  to  the  public  high- 
way in  so  far  as  the  question  of  au- 
tomobile racing  is  concerned?  The 
public  is  invited  to  the  private 
track;  it  is  urged  to  come  by  the 
thousands  to  see  the  "  death  dar- 
ing "  drivers,  and,  it  may  be  added, 
in  most  cases,  to  witness  violent 
death.  We  have  seen  from  experi- 
ence that  automobile  racing,  no  mat- 
ter where  conducted,  inevitably 
leads  to  injury  and  death.  Would  a 
bull  fight  be  sanctioned  in  the 
United  States?  Is  duelling  lawful? 
Compare  automobile  racing,  with  its 
slaughter,  its  gambling,  betting,  and 
contagious  speed  mania,  with  bull 
fighting,  prize  fighting,  and  duelling, 
and  who  can  say  which  is  the  more 
harmful?  Then  again,  the  example 
which  the  automobile  driver  sets  by 
recklessly  placing  his  life  in  jeopardy 
is  bad,  especially  on  youth,  which  is 
not  debarred  from  witnessing  auto- 


homicidal  spectacles.  Moreover,  w6 
find  that  such  race  tracks  may  be 
constructed  with  utter  disregard  for 
the  safety  of  spectators.  There  are 
no  State  or  municipal  regulations 
governing  automobile  speed  contests 
upon  private  tracks,  because  exhibi- 
tions of  this  kind  are  comparative 
"  sporting "  innovations,  and  law 
makers  have  not,  until  recently,  at 
least,  been  impressed  with  the  neces- 
sity for  legislation.  But  laws  which 
will  either  prohibit  or  so  regulate 
them  that  some  of  their  worst  fea- 
tures will  be  done  away  with  will 
come,  if  indeed,  the  track  racing 
mania  does  not  die  of  its  own  ex- 
cesses without  even  a  coroner's  in- 
quest to  determine  the  cause. 

Complaint  charging  unlawful 
speeding  under  Bhode  Island  statute 
held  sufficient.  State  v.  Buchanan, 
(E.  I.),  79  Atl.  1114.  B.  I.  Gen. 
Laws  1909,  ch.  86,  §  11. 

Information  held  not  to  charge 
driving  at  unlawful  speed  in  viola- 
tion of  statute,  see  People  v.  Win- 
ston, 155  App.  Div.  (N.  Y.)  907,  139 
N.  T.  Suppl.  1072.  State  v.  Hall, 
(Wash.),  116  Pac.  593. 

2.  Lauson  v.  Fond  du  Lac,  141  Wis. 
57,  123  N.  W.  629,  25  L.  E.  A.  (N. 
S.)  40. 
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prisonment  in  the  State  prison,  but  by  a  fine,  is  a  misdemeanor 
and  not  a  felony.* 

In  Wisconsin  it  has  been  decided  that  the  remedy  to  recover 
a  fine  imposed  for  a  violation  of  a  statute  of  that  State  as  to 
the  operation  of  automobiles  is  by  a  criminal  prosecution  in  the 
name  of  the  State.* 

Where  a  State  statute  limits  the  speed  of  motor  vehicles  to 
ten  miles  an  hour  in  dties  and  towns  where  the  contiguous  terri- 
tory is  "  closely  built  up  "  and  to  fifteen  miles  an  hour  else- 
where in  such  cities  and  towns,  a  municipal  ordinance  which  pro- 
vides penalties  of  fines  or  imprisonment  for  an  excess  of  speed 
of  twelve  miles  per  hour  in  the  former  case  and  of  twenty  miles 
an  hour  in  the  latter  case  and  making  it  a  misdemeanor  punish- 
able by  imprisonment  in  the  city  jail  to  maintain  a  rate  of  speed 
in  excess  of  thirty  miles  per  hour,  is  held  not  to  be  inconsistent 
with  the  State  statute.  It  prescribes  no  lower  rate  of  speed  than 
the  statute  does  and  does  not  regulate  the  use  of  the  streets  in 
a  manner  inconsistent  therewith.  And  the  provision  of  the 
ordinance  as  to  a  rate  of  speed  in  excess  of  thirty  miles  an  hour 
is  only  to  impose  a  punishment  for  a  more  flagrant  violation  of 
the  rights,  of  the  public  than  the  legislature  has  seen  fit  to  im- 
pose.^ 

Sec.  195.  Signs  indicating  reduction  of  speed  —  information. 

It  has  been  decided  that  a  city  ordinance  limiting  the  speed  at 
which  automobiles  may  be  run  in  certain  portions  of  a  city  is 
not  rendered  invalid  for  uncertainty  by  the  fact  that  it  makes 

3.  Commonwealth  v.  Sherman,  191  Sufficiency  of  warning  to  driver  by 

Mass.  439,  78  N.  E.  98.  constable    of    intended    prosecution 

Information  for  violation  of  New  within  section  9   (2)   of  the  English 

York  Motor  Vehicle  Law  held  insuffi-  Motor    Car    Act    1903.     Jessopp    v. 

eient  to  charge  a  crime.     People  v.  Clarke,   (K.  B.  Div.),  99  Law  T.  E. 

Fuchs,  71  Misc.  E.   (N.  Y.)   69,  129  (N.  8.)   28. 

N.  Y.  Supp.  1012;  People  v.  Payne,  4.  State  v.  Hamley,  137  Wis.  458, 

71  Misc.  E.    (N.  Y.)    72,  129  N.  Y.  119  N.  W.  114. 

Supp.  1007.  5.  Ea;  pwrte  Snowden,  i2  Cal.  App. 

521,  107  Pac.  724. 
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no  provision  for  the  erection  of  signs  at  points  where  areas  of 
limited  speed  begin.® 

But  where  a  statute  requires  the  erection  of  signs  in  all  areas 
throughout  the  State  in  which  the  speed  upon  public  highways 
is  restricted  to  ten  miles  an  hour  and  in  all  unmarked  portions 
of  the  road  inside  any  city  or  village  permits  a  speed  of  fifteen 
miles  an  hour  and  outside  of  twenty  miles  an  hour,  an  informa- 
tion charging  a  defendant  with  running  a  motor  vehicle  in  a 
specified  street  of  a  certain  village  at  a  speed  exceeding  ten  miles 
an  hour,  in  violation  of  such  statute,  but  which  fails  to  allege 
the  erection  of  a  sign  with  the  inscription  required  by  the  statute 
at  the  place  where  the  excessive  speed  was  to  be  reduced,  is  held 
not  to  allege  the  commission  of  a  crime.'' 

Sec.  196.  Faster  than  common  traveling  pace. 

A  most  interesting  legal  question  has  been  decided  by  the  Su- 
preme Court  of  Rhode  Island.  An  automobilist  was  prose- 
cuted under  an  old  Rhode  Island  statute  which /prohibited  per- 
sons driving  vehicles  faster  than  "  a  common  traveling  pace." 
Just  exactly  what  a  common  traveling  pace  is  or  should  be  was 
the  fact  for  determination  by  the  court.  Since  we  have  in  our 
automobile  laws  specific  prohibitions  against  unreasonable  and 
dangerous  driving,  the  decision  of  the  Rhode  Island  Supreme 
Court  is  important  and  instructive.  The  opinion  of  the  court 
says: 

"  It  is  clearly  evident  that  the  safety  of  the  traveling  public 
was  the  object  sought  by  the  act.  Such  safety  could  not  be  at- 
tained by  permitting  each  vehicle,  each  horse  or  other  thing, 
which  could  be  ridden  or  driven,  to  go  at  a  traveling  pace  pos- 
sible to  it.  There  could  not  be,  with  safety  to  the  traveling 
public  on  foot,  on  horseback  or  in  carriages,  a  traveling  pace 

6.  Eiehman  v.  Buehheit,  128  Wis.  Gen.  Laws  1909,  c.  86,  see.  1.    State 

385,    107   N.    W.    325,   8   Ann.    Gas.  v.  Buchanan,  32  R.  I.  490,  79  Atl. 

435.  1114. 

Allegation  and  proof  of  existence         7.  People  v.   Hayes,   66  Mise.  E. 

of  signs  held  unnecessary  under  B.  I.  (N.  T.)  606,  124  N.  Y.  Supp.  417. 
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for  each  individual  who  rode  in  the  streets  or  highways,  fixed 
only  by  the  rate  of  speed  possible  to  the  animal  or  thing  which 
he  rode  or  drove.  Safety  could  not  be  attained  only  by  requir- 
ing all  to  use  that  prudence  and  caution  in  the  matter  which  was 
ordinarily  used  by  prudent  and  reasonable  men  when  driving 
in  the  streets  or  highways  of  thickly  settled  towns ;  that  is,  a  pace 
which  was  reasonable  and  proper,  considering  the  place  and  cir- 
cumstances, a  pace  which  was  recognized  by  reasonable  men  as 
a  common  traveling  pace."  * 

Sec.  197.  Criminal  responsibility  for  agent's  driving. 

Under  the  Pennsylvania  Act  of  April  19,  1905,  regulating 
the  speed  of  automobiles,  the  record  of  a  justice  will  not  be  sus- 
tained if  there  is  nothing  to  connect  the  defendant  with  the  car 
or  the  act.  The  owner  of  an  automobile  will  not  be  liable,  if  it 
is  used  without  his  knowledge,  or  his  consent;  otherwise,  he 
could  be  sent  to  jail  for  an  act  done  without  his  knowledge,  by 
persons  for  whose  acts  he  would  not  be  responsible.* 

Sec.  198.  Liability  of  parties  not  driving. 

An  English  automobilist  was  convicted  of  unlawfully  driving 
his  motor  car  at  a  speed  dangerous  to  the  public.  At  the  hear- 
ing of  the  case  on  appeal  there  was  a  conflict  of  evidence  as  to 
whether  the  car  was  being  driven  by  the  appellant  or  by  a  lady 
seated  by  his  side  in  the  car.  The  court,  without  deciding  who 
was  driving  the  car,  dismissed  the  appeal,  at  the  same  time  find- 
ing in  fact  that  if  the  lady  was  driving  she  was  doing  so  with  the 
consent  and  approval  of  the  appellant,  who  must  have  known 
that  the  speed  was  dangerous,  and  who,  being  in  control  of  the 
car,  could  and  ought  to  have  prevented  it.    The  court  found  that 

8.  State  V.  Smith,  29  E.  I.  245,  69      so  that  all  may  know  what  they  pro- 
Atl.  1061.  hibit  and  all  men  may  know  what  it 

Laws  whicli  create  crimes  ought  to      is   their    duty   to    avoid.     U.    8.   v. 
be  so  explicit  in  themselves,  as  by      Sharp,  1  Pet.  C.  C.  Eep.  118. 
reference  to  some  known  standard,  9.  Commonwealth     v.     Bacon,     24 

Montg.  L.  Eep.  (Pa.)  197. 
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there  was  evidence  on  which  the  appellant  could  be  convicted  of 
aiding  and  abetting  the  commission  of  a  crime.^" 

Sec.  199.  Persons  in  tonneau. 

In  a  prosecution  for  operating  an  automobile  at  an  excessive 
rate  of  speed,  proof  that  the  machine,  which  was  registered  with 
the  Massachusetts  Highway  Commission  by  the  defendant  in 
his  own  name,  was  being  run  by  the  operator  at  an  illegal  speed 
while  the  defendant  was  in  the  tonneau,  established  prima  facie 
that  the  defendant,  having  power  to  control  the  machine,  either 
knew  or  allowed  it  to  be  illegally  run,  and  was  therefore  guilty.^^ 

In  a  case  in  Texas  it  is  decided  that  in  a  criminal  prosecution 
for  driving  an  automobile  at  an  unlawful  rate  of  speed,  it  is 
no  defense  to  show  that  the  car  was  under  the  control  of  an- 
other riding  in  the  machine  unless  the  driver  can  show  that  he 
was  under  duress  and  so  drove  the  car  at  the  instance  and  re- 
quirement of  another.^^ 

Sec.  200.  Aiding  and  abetting.  , 

A  person  who  is  prosecuted  for  driving  an  automobile  at  a 
speed  dangerous  to  the  public  may  be  convicted,  although  it  may 
appear  that  he  was  not  actually  driving  at  the  time,  but  was  in 
fact  aiding  and  abetting  the  commission  of  the  ofifense.^^ 

Sec.  201.  Identification  of  offender. 

It  has  been  decided  that  there  can  be  no  conviction  for  violat- 
ing the  speed  law  where  the  only  evidence  to  connect  the  de- 

10.  Du  Ctos  v.  Lambourne,  Div.  cipal  for  aiding  and  abetting  in  un- 
Ct.  40.  lawfully    driving    motor    car    at    a 

11.  Commonwealth  v.  Sherman,  191  .  speed  dangerous  to  the  pubUe  held 
Mass.  439,  78  N.  E.  98.  proper   under    section   5    of    English 

12.  Goodwin  v.  State,  (Tex.  Or.  Summary  Jurisdiction  Act  of  1848, 
App.),  138  S.  W.  399.  providing  that  any  person  who  aids 

13.  Buford  V.  Sims,  67  L.  J.  A.  B.  and  abets  the  commission  of  an  of- 
655;  [1898]  2  A.  B.  641;  Du  Cros  V.  fense  punishable  on  summary  con- 
Lambourne,  Law  J.  Eep.  1907  (K.  B.  viction  may  be  convicted  on  an  in- 
D.)   50.  formation    charging    him    with    the 

Conviction  of  owner  of  car  as  prln-      offense   as   principal.     In   this   case 
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fendant  with  the  case  is  the  fact  that  according  to  the  automo- 
bile register  a  machine  having  the  same  number  as  the  one  used 
in  violation  of  the  law  belongs  to  the  defendant.^* 

Sec.  202.  Prosecution  on  more  than  one  charge. 

Frequently  an  automobile  driver  is  arrested  for  overspeeding, 
and  when  formal  complaint  is  made  against  him,  he  not  only 
faces  a  charge  of  exceeding  the  speed  limit,  but  sometimes  is 
held  to  answer  another  accusation  of  "  dangerous  driving."  Es- 
pecially is  this  the  case  where  there  were  aggravating  circum- 
stances connected  with  the  alleged  offense  or  the  arrest. 

Necessarily  in  many  instances  the  operation  of  an  automo- 
bile at  a  great  speed  on  the  public  highways  constitutes  "  dan- 
gerous driving,"  but  where  the  public  prosecutor  complains 
against  the  defendant  for  dangerous  driving  and  has  him  con- 
victed on  that  charge,  it  should  not  be  within  his  power  to  con- 
vict the  accused  on  the  charge  of  exceeding  the  speed  limit.  This 
practice  is  illegal  for  the  following  reason: 

If  the  court  takes  into  consideration  the  speed  of  the  automo- 
bile on  the  hearing  of  the  dangerous  driving  charge,  and  if  the 
defendant  is  then  prosecuted  on  the  second  charge  of  violating 
the  speed  limit,  he  is  placed  in  jeopardy  twice,  which  is  pro- 
hibited by  all  our  State  constitutions  and  the  common  law.^^ 

In  New  York,  however,  it  has  been  decided  that  where  a  per- 
son has  been  arraigned  before  a  magistrate  on  a  charge  of  ex- 
cessive speeding  of  an  automobile  within  the  city  limits  and  com- 
mitted, he  may  thereafter  be  arraigned  for  the  same  act,  charged 
as  a  second  offense,  and  that  his  confinement  upon  the  latter 
charge  is  not  illegal.  ^^ 

the  owner  was  in  control  and  sitting  convictions  and  of  identity.  —  Mar- 

beside  the  driver.    Du  Cros  v.  Lam-  tin  v.  White,  (K.  B.  Div.),  102  Law 

bourne,   (K.  B.  Div.),  95  Law  T.  E.  T.  E.   (N.  S.)   23. 

(N.  S.)  782.  15.  See     Welton     v.     Tanebourne 

14.  Scranton  v.   Hawley,   9   Lack.  (Div.  Ct.  Bng.  873,  Vol.  XXIV.,  Law 

(Pa.)  65.  Times  Eep.  No.  36,  p.  873). 

Sufficiency   of   proof   of   previous  16.  Matter  of  Burns,  68  Misc.  E. 

(N.  T.)  299,  125  N.  T.  Supp.  86. 
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But  in  another  case  in  this  State  it  is  decided  that  where  a 
person  has  been  arraigned  before  a  magistrate  in  New  York 
city  charged  with  a  violation  of  the  motor  vehicle  law  and  the 
papers  returned  by  the  magistrate  show  that  the  defendant 
waived  examination  before  him  and  was  held  for  trial  before  the 
Court  of  Special  Sessions,  the  district  attorney  has  no  power  to 
file  an  information  against  him  as  for  a  second  offense.  In  such 
a  case,  however,  it  is  decided  that  the  pleading  of  the  so-called 
first  offense  as  a  "  second  "  offense  may  be  treated  as  surplusage 
and  the  defendant  tried  as  for  a  first  offense.^'' 

Sec.  203.  Violation  of  municipal  ordinance. 

Where,  in  a  prosecution  for  operating  an  automobile  at  a 
speed  in  excess  of  that  prescribed  by  the  by-laws  of  a  town,  it 
was  agreed  that  such  by-laws  were  "  duly  established,"  such 
stipulation  admitted  that  the  by-laws  were  advertised  and  posted 
as  provided  by  Mass.  Stat.,  1905,  p.  289,  ch.  366,  section  i,  and 
that  they  were  made  as  authorized  by  such  act,  and  that  the 
place  covered  by  them  was  within  the  thickly  settled  part  of 
the  town.^® 

Sec.  204.  Obstructing  police. 

Two  constables  in  England,  having  measured  certain  dis- 
tances on  a  road  much  frequented  by  automobiles,  were  watch- 
ing in  order  to  ascertain  the  pace  at  which  each  car  passed  over 
the  measured  distance,  with  a  view  to  discovering  whether  it  was 
proceeding  at  an  illegal  rate  of  speed.  An  automobilist  was 
arrested,  but  he  gave  warning  of  the  police  trap  to  approaching 
cars,  which  then  slackened  speed.  There  was  no  evidence  that 
the  accused  was  acting  in  concert  with  any  of  the  drivers  of  the 
cars,  or  that  any  car  when  the  warning  was  given  was  going  at 
an  illegal  pace.  The  court  held  that  the  defendant  was  not  guilty 
of  the  offense  of  obstructing  the  officers  in  the  execution  of  their 
duties.*' 

17.  People   V.   Eeppin,   126  N.  T.         18.  Commonwealth  v.  Sherman,  191 
Snpp.  169.  Mass.  439,  78  N.  B.  98. 

19.  Bastable  v.  Little,  Div.  Ct.  59. 
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Sec.  205.  Excuses  for  speeding. 

Many  and  various  are  the  excuses  that  are  offered  by  drivers 
accused  of  speeding,  the  following  being  a  few  of  those  most 
commonly  given :  There  was  a  sick  person  in  the  car ;  a  physi- 
cian was  speeding  to  the  bedside  of  a  patient;  it  was  raining 
hard;  the  car  was  speeding  up  temporarily  to  get  out  of  the  dust 
of  the  car  ahead.  In  some  instances  magistrates  and  judges 
have  discharged  motorists  for  one  of  the  above  reasons,  while 
in  other  cases  they  have  utterly  refused  to  listen  to  excuses  of 
this  nature.  May  there  not  be  circumstances  under  which  the 
operation  of  an  automobile  at  excessive  speed  is  excusable  mor- 
ally and  legally,  and  which  is  the  proper  course  for  a  judge  to 
pursue  ? 

The  various  State  automobile  laws  say  that  motor  vehicles 
shall  not  be  driven  faster  than  certain  rates  of  speed.  There  are 
no  exceptions  or  provisos  in  these  laws  permitting  the  speed 
limits  to  be  exceeded  under  any  circumstances,  consequently 
there  exists  no  judicial  discretion  to  discharge  arrested  automo- 
bilists  on  any  of  the  grounds  mentioned ;  however,  since  all  laws 
must  be  enforced  by  means  of  human  agency,  "  humanity  "  must 
necessarily  enter  into  the  execution  of  any  particular  statute.  It 
should  not  be  forgotten  that  "  intention  "  has  no  place  in  violations 
of  the  speed  law.  Whether  the  arrested  automobilist  "  knew  " 
that  he  was  exceeding  the  speed  limit  makes  no  difference  in  re- 
gard to  his  innocence  or  guilt.  The  law  says  that  he  who  oper- 
ates an  automobile  drives  it  as  his  peril  if  he  exceeds  the  speed 
limit.  But  there  is  certainly  an  unfairness  in  "  trapping  "  an  au- 
tomobilist who  does  not  intentionally  speed  for  the  sake  of  creat- 
ing a  race  or  showing  off.  Just  what  to  do  to  prevent  oppression 
by  officers  of  the  law  on  the  one  hand  and  to  curb  reckless  auto- 
mobiling  on  the  other  is  the  great  question. 

Speed  traps  and  the  practice  of  convicting  automobilists  on 
mere  "  seconds  "  and  "  mathematics  "  should  be  abolished.  Yet 
alertness  on  the  part  of  the  protectors  of  the  public  safety  should 
not  be  discouraged.     Where  will  we  strike  the  happy  medium? 

First,  and  above  all,  a  limited  discretion  should  be  given 
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magistrates  and  judges  to  excuse  those  arrested  for  speeding 
who  present  plausible  and  bona  fide  reasons  in  mitigation  of  the 
offense  and  where  the  arrest  is  purely  technical.  Secondly,  no 
automobile  driver  should  be  convicted  on  the  uncorroborated 
evidence  of  one  person  using  a  stop  watch  or  otherwise  estimat- 
ing the  time.  Secret  evidence,  wholly  within  the  possession  of 
one  party,  should  not  be  permitted  to  convict  a  defendant.  The 
opportunity  to  ascertain  the  correctness  of  this  evidence  upon 
cross-examination  is  slight. 

As  a  general  proposition  of  jurisprudence  the  rule  should  be 
that  an  excessive  speed  may  be  permitted  where  the  object  is  to 
avoid  a  greater  danger  than  involved  in  the  speeding.  Legisla- 
tion based  upon  this  theory  and  granting  a  limited  discretion  to 
magistrates  and  judges  would  be  commendable.  ^ 

Sec.  206.  Breaking  speed  laws  in  cases  of  "necessity." 

Is  there  any  justification  for  breaking  automobile  speed  laws 
in  cases  of  extreme  urgency?  As  examples  of  such  cases  we 
have  that  of  a  physician  hastening  to  the  bedside  of  a  patient  in 
a  critical  condition;  that  of  a  fire  chief  in  a  big  city  hurrying 
to  a  fire  in  an  automobile,  and  that  of  an  automobile  ambu- 
lance, which,  owing  to  the  nature  of  its  service,  must  nec- 
essarily proceed  with  all  possible  haste.  In  all  such  emergency 
cases  it  is  a  question  of  the  protection  of  either  life  or  property 
that  seems  to  warrant  the  violation  of  speed  regulations.  But 
though  there  may  be  a  moral  excuse  for  driving  at  an  excessive 
rate  of  speed  when  either  life  or  property  is  in  danger,  the  au- 
tomobile laws  do  not  generally  legally  exempt  any  one  from 
complying  with  the  speed  limitations,  except  in  a  few  jurisdic- 
tions, as,  for  instance,  in  New  Jersey,  where  military  motor 
vehicles  in  use  for  official  purposes,  in  time  of  riot,  insurrection 
or  invasion,  were  made  exempt  from  the  provisions  of  the  law 
pertaining  to  speed. 

From  a  legal  standpoint  there  should  as  a  general  rule  be  no 
exemption  from  the  speed  laws,  and  if  we  consider  the  subject 
from  a  moral,  standpoint  we  arrive  at  the  same  conclusion.    Even 
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though  a  sick  person  may  be  greatly  in  need  of  immediate  medi- 
cal attention,  the  danger  to  which  he  is  exposed  does  not  warrant 
the  greater  danger  that  would  be  created  on  the  public  highways 
by  fast  driving  of  the  physician.  Again,  it  would  be  unjustifiable 
to  create  a  danger  to  the  large  number  of  persons  using  the 
streets  in  order  to  lessen  the  danger  of  a  single  person.  When 
the  present  laws  were  enacted  no  doubt  all  possible  conditions 
were  considered,  including  the  cases  of  the  physician,  the  ambu- 
lance and  the  fire  chief.  If  the  Legislature  deems  it  wise  to 
make  an  exception  in  favor  of  any  class  of  persons  it  has  the 
power  to  do  so,  and  law-making  bodies  have  made  such  excep- 
tions in  some  cases;  but  where  the  law  does  not  make  any  ex- 
press exemption  the  courts  have  no  right  to  accord  any,  and  no 
class  of  persons  can  expect  to  be  immune  from  the  provisions 
of  the  law  by  reason  of  the  particular  circumstances  of  the 


Sec.  207.  Intention. 

Intention  in  violating  the  automobile  regulations  is  immaterial. 
The  purpose  of  the  restrictions  is  to  protect  the  public  and  the 
acts  prohibited  by  the  automobile  laws  are  committed  at  the 
peril  of  those  coming  within  the  statutory  provisions.  Exces- 
sively speeding,  failure  to  register,  driving  without  a  license, 
lack  of  the  required  equipment,  operating  a  motor  vehicle  at 
night  between  the  designated  hours  without  the  required  lights, 
all  are  violations  of  the  mandatory  requirements  which  must  be 
obeyed  and  it  will  be  no  excuse  that  the  defendant  did  not  know 
he  exceeded  the  speed  limit,  or  that  his  rear  lamp  or  number  tag 
had  accidentally  dropped  off,  or  that  he  was  not  complying  with 
the  regulations  in  any  other  particular. 

Sec.  208.  Ignorance  of  the  law. 

"  Every  man  is  presumed  to  know  the  law  "  is  an  ancient 
maxim  of  jurisprudence,  and  under  this  maxim  the  automobilist 

19a.  See  Keevil  v.  Ponsf  ord,  173  8.  W.  518. 
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is  arrested,  convicted  and  fined,  no  matter  whether  he  is  ignor- 
ant of  the  speed  limit  of  a  particular  locality  or  not.  This  is 
right,  for  if  ignorance  could  be  pleaded  as  an  excuse  for  violat- 
ing a  law,  then  almost  every  automobilist  who  is  brought  into 
court  for  overspeeding  would  say  that  he  did  not  know  the  law, 
or  that  he  did  not  know  that  he  was  exceeding  the  legal  speed. 
No  fault  can  be  found  by  automobile  drivers  because  of  punish- 
ment for  ignorance,  but  when  the  officers  of  the  law  show  an 
entire  lack  of  knowledge  of  the  statutory  requirements  the  au- 
toist  has  just  cause  for  complaint. 

If  policemen  who  are  detailed  to  arrest  motor  vehicle  drivers 
possess  no  other  qualification,  they  should  at  least  know  the 
speed  limits  set  by  law.  How  can  an  officer  lawfully  make  an 
arrest  at  any  time  unless  he  knows  what  the  rate  of  speed  is  at 
the  particular  place?  Of  course,  where  an  automobile  driver  is 
'caught  going  at  a  speed  of  from  40  to  60  miles  an  hour,  the 
driver  is  exceeding  all  speed  laws ;  but  where  he  is  traveling  at  a 
speed  of  from  10  to  20  miles  an  hour,  and  is  arrested,  it  is  the 
duty  of  the  officer  to  know  what  he  arrests  the  alleged  offender 
for.  If  you  wish  to  ascertain  his  knowledge  of  the  speed  laws, 
ask  an  officer  how  fast  an  automobile  driver  may  go  at  any  par- 
ticular place,  and  compare  his  answer  with  the  speed  statute, 
and  it  will  be  safe  to  say  that  many  of  the  officers  will  be  found 
to  be  unable  to  give  a  correct  answer.  When  the  law  says  that 
an  automobilist  may  not  drive  over  10  miles  an  hour,  this  means 
that  he  may  drive  full  10  miles  per  hour.  Officers  of  the  law  do 
not  seem  to  understand  this. 

Take  another  example.  An  officer  in  court  was  asked  what 
speed  limit  he  arrested  the  automobile  driver  for  exceeding,  for 
going  faster  than  10  miles  an  hour.  He  was  then  asked  why  he 
did  not  know  that  the  speed  limit  at  the  locality  was  15  miles  an 
hour,  and  he  positively  stated  that  he  knew  that  10  miles  was  the 
maximum  rate  at  which  an  automobilist  is  allowed  to  go.  Of 
course,  the  case  was  dismissed. 

Automobilists  also  should  acquaint  themselves  with  the  speed 
rates  of  the  different  localities  in  States  through  or  into  which 


Unlawful  Speeding  on  the  Public  Highways.    303 

they  drive,  especially  where  the  State  law  regulates  speed. 
Where  there  are  local  speed  limitations  it  is  more  difficult  to  do 
so.  Many  motor  vehicle  drivers  convict  themselves  when  brought 
into  court  by  admitting  that  they  were  exceeding  the  speed  limit. 
It  is  quite  a  trick  that  is  played  in  police  courts  to  induce  the 
automobilist  to  admit  his  guilt.  The  charge  against  him,  we  will 
say,  is  for  operating  a  motor  vehicle  at  a  speed  of  over  15  miles 
an  hour.  This  is  the  express  written  accusation.  The  automo- 
bilist comes  into  court  and  swears  that  he  was  not  driving  at  a 
rate  of  speed  over  15  miles  an  hour,  and  very  promptly  the  court 
asks  him  at  what  rate  he  was  driving.  The  accused  answers 
from  12  to  14  miles  an  hour.  To  his  astonishment  he  is  immedi- 
ately found  guilty  and  sentenced  to  pay  a  fine.  He  cannot  un- 
derstand why  his  case  was  cut  so  short  without  giving  him  fur- 
ther opportunity  to  be  heard.  The  explanation  is  that  at  the  par- 
ticular place  where  he  was  arrested  the  speed  limit  is  10  miles 
an  hour.  The  defendant  did  not  know  this.  The  written  charge 
against  him  accused  him  of  going  over  15  miles  an  hour,  which 
necessarily  includes  going  at  the  rate  of  10  miles  per  hour,  but 
the  authorities  have  been  cute  enough  to  draw  up  the  charge 
reading  "  exceeding  1 5  miles  an  hour  " ;  consequently  the  ad- 
mission of  the  defendant  that  he  was  going  over  10  miles  an 
hour  convicts  him.^^ 

Sec.  209.  Graduation  of  punishment. 

Most  of  the  automobile  laws  in  this  country  and  abroad  ex- 
pressly graduate  the  penalties  for  violating  the  law  according 
to  the  offender's  past  record  and  the  nature  of  the  offense  com- 
mitted.   If  the  accused  has  been  convicted  before  of  violating  the 

20.  Speed  in  built  up  sections.  —  though    the    business    portion    of    a 

Mich.  Pub.  Acts  1905,  p.  290,  fixing  city  might  be  in  several  places,  and 

the   rate   of   speed  in  business  and  "when   a  maximum   speed   was  fixed 

other  portions  of  the  city,  was  held  by  statute  it  was  a  question  of  fact 

to  require  the  operator  of  an  auto-  -whether  the  accused  was  within  the 

mobile  to  ascertain  at  his  peril  when  limit.    People  v.  Dow,  155  Mich.  115, 

he    struck    a    business    portion,    al-  118  N.  W.  745. 
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automobile  law  in  the  particular  State  the  penalty  which  may  be 
imposed  by  the  court  is  more  severe,  and  usually  a  third  offense 
authorizes  a  heavy  fine  or  imprisonment,  or  both,  in  the  discre- 
tion of  the  court.  As  a  general  rule  the  fines  run  from  $25  to 
$100  in  such  cases.  Whether  the  maximum  fine  shall  be  imposed 
is  a  matter  entirely  within  the  discretion  of  the  court,  and  there 
are,  or  at  least  should  be,  many  circumstances  which  have  more 
or  less  influence  in  determining  the  amount  of  the  fine  to  be  im- 
posed for  the  first  violation  of  the  law  regulating  speed.  But 
why  is  it  that  one  automobilist  is  fined  $35  for  exceeding  the 
speed  limit  and  the  next  victim  only  $15  for  the  same  offense?? 
Is  there  partiality  in  the  administration  of  the  law  ?  As  a  legal 
proposition  the  motorist  who  is  fined  to  the  full  extent  of  the 
law  for  speeding  has  no  legal  complaint  if  another  accused  of  a 
like  offense  is  fined  only  $1.  The  amount  of  the  fine  up  to  the 
prescribed  limit  is  discretionary.  It  may  be  asked,  however, 
what  are  the  facts  or  circumstances  which  should  influence  the 
amount  of  the  fine,  making  it  either  small  or  large?  We  will 
consider  them  for  a  moment. 

Criminal  cases  against  automobilists  have  been  dismissed  be- 
cause the  defendant  pleaded  that  the  biachine  was  so  out  of 
order  that  he  could  not  keep  it  down,  or  that  he  was  hurrying  to 
get  under  cover  out  of  the  rain;  and  again,  that  he  was  at  the 
time  engaged  in  some  errand  of  extreme  necessity.^^ 

Sec.  210.  What  a  conviction  means. 

Although  many  automobilists  look  upon  being  convicted  of 
violating  the  speed  laws  as  more  or  less  a  joke,  nevertheless,  if 
they  fully  realized  the  real  seriousness  of  a  criminal  record 
against  their  names,  possibly  there  would  be  fewer  violations  of 
the  law  in  this  respect. 

21.  Speed  contests   on   the  public  meters.     Johnson  v.  New  York,  109 

highways  are  illegal  indictable  nui-  App.   Div.    (N.   Y.)    821,   96   N.  Y. 

sances  and  all  participants  may  be  Supp.   1130,  judgment  reversed  186 

prosecuted    together    with    the    pro-  N.  Y.  139,  78  N.  E.  715. 
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To  be  convicted  of  operating  an  automobile  faster  than  the 
law  allows  means  that  the  person  convicted  possesses  a  criminal 
record.  Of  course,  his  record  of  criminal  conduct  does  not,  or- 
dinarily speaking,  stamp  him  as  a  person  not  fit  to  associate 
with  others;  nevertheless,  circumstances  may  easily  arise  in 
the  future  where  it  would  be  of  value  to  him  to  be  able  say 
that  he  had  never  been  convicted  of  any  crime.  For  example, 
if  he  should  ever  be  put  on  the  witness  stand  to  testify  in  a 
civil  suit,  either  as  a  party  or  a  witness,  he  may  be  asked  if 
he  was  ever  convicted  of  any  crime.  If  he  had  ever  been  con- 
victed of  overspeeding,  he  would  be  compelled  to  answer  the 
question  under  oath  in  the  affirmative,  and  his  reply  could  be 
used  to  impeach  his  testimony  as  a  witness.  The  jury  may  dis- 
credit his  evidence,  and  upon  argument  of  counsel  the  conviction 
against  him  may  be  used.  It  is  the  ambition  of  every  true-minded 
American  citizen  to  have  a  clean  and  clear  record,  especially  free 
from  criminal  conduct.  To  violate  the  automobile  law  consti- 
tutes a  misdemeanor,  a  crime,  and  having  been  convicted  of  vio- 
lating the  law  the  offender  has  a  criminal  record.  Crime  is  also 
ground  for  expulsion  from  office,  or  practice  by  attorneys  and 
physicians.^^ 

22.  Sight   to    appeal.  —  Where    in  the  person  convicted  is  required  to 

case  a  fine  exceeds  a  certain  sum  a  pay  costs,  the  amount  of  the  costs 

right  of  appeal  is  given,  it  is  held  cannot  be  added  to  the  fine  so  as  to 

that  if  a  fine  to  the  limit  specified  give   a   right    of   appeal.   Ex   parte 

is  imposed  and  in  addition  thereto  No  vis,  (K.  B.  Div.),  93  Law  T.  E. 

(N.  S.)  534. 
20 
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222.  Accidental  killing. 

223.  Thoughtless  inattention. 

Sec.  211.  Abolishment  of  arbitrary  speed  limits. 

The  tendency  to  abolish  arbitrary  speed  limits  controlling  the 
operation  of  automobiles  on  the  public  highways,  as  evidenced  by 
the  automobile  law  of  the  State  of  Connecticut,  enacted  in  1907, 
which  tendency  is  to  make  "  dangerous  driving  "  the  test  of  the 
propriety  of  the  automobilist's  conduct  naturally  leads  us  to  ask, 
What  is,  or  may  constitute  "  dangerous  driving,"  and  by  what 
rules  or  standards  is  "  dangerous  driving  "  to  be  determined  ? 

Heretofore  the  authorities  have  relied  on  mathematics  in  judg- 
ing whether  an  automobile  driver  had  violated  the  law.  Now, 
however,  both  the  authorities  and  automobilists  are  to  throw 
away  the  stop  watch,  and  auto  drivers  are  to  be  held  criminally 
'  liable  only  when  they  conduct  themselves  so  as  to  create  danger 
to  the  person  or  property;  that  is,  if  legislation  along  the  lines 
mentioned  is  enacted  generally  throughout  the  United  States. 
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The  total  abolition  of  arbitrary  speed  limits  will  never  be  and 
ought  not  to  be  accomplished. 

Sec.  212.  What  is  dangerous  driving? 

Conduct  may  be  dangerous  or  not,  according  to  the  persons 
considering  it  and  sitting  in  judgment.  A  woman  may  be  afraid 
of  a  mouse,  yet  it  is  not  dangerous.  Walking  along  an  electric 
railroad  near  the  deadly  third  rail  may  not  be  dangerous  to  the 
electrical  engineer  employed  by  the  road.  So  it  may  be  on  the 
public  highways;  conduct  which  is  dangerous  to  some  persons 
may  not  be  dangerous  to  others.  That  which  would  be  danger- 
ous to  an  inexperienced  traveler  on  the  public  thoroughfares 
may  not  be  dangerous  to  the  expert  automobile  driver  who  has 
been  accustomed  to  driving  through  traffic  and  congested  dis- 
tricts. 

Dangerous  automobile  driving  can  only  be  determined  to  be 
such  by  reference  to  the  common  law  as  announced  by  the  de- 
cisions of  the  courts.  What  the  automobile  driver  should  or 
should  not  do  under  certain  circumstances  can  only  be  ascer- 
tained from  decisions  of  the  courts  of  America  and  England  as 
to  what  the  driver  of  a  vehicle  should  or  should  not  have  done 
under  similar  circumstances,  or  by  asking  if  in  the  particular 
case  the  driver  acted  as  a  reasonable  man  would  act  under  like 
conditions. 

So  in  the  application  of  the  doctrine  that  the  law  requires  that 
automobiles  shall  not  be  run  at  an  improper  and  unreasonable 
rate  of  speed  and  that  if  this  law  is  disregarded  and  injury  fol- 
lows to  a  traveler  who  is  lawfully  occupying  the  highway  and 
whose  rights  are  equal,  then  the  owner  must  respond  in  damages, 
it  has  been  held  proper  to  refuse  an  instruction  that  if  the  jury 
found  that  the  defendant  was  not  operating  his  automobile  at  a 
speed  more  than  twenty  miles  an  hour,  plaintiff  could  not  re- 


1.  Haynes  Automobile  Co.  v.  Sin-      nett,   46   Ind.   App.    110,    91   N.   E. 

171. 
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Sec.  213.  Negligent  and  dangerous  driving. 

At  the  outset  let  it  be  said  that  dangerous  driving  is  negligent 
driving,  and  vice  versa;  but  dangerous  driving  may  be  something 
more  than  negligence.  Negligence  may  be  defined  to  be  the  omis- 
sion of  something  which  a  reasonable  man  would  do,  or  the 
commission  of  something  which  a  reasonable  man  would  not 
do;  in  either  case  causing  mischief  or  apprehension  to  a  third 
party,  not  intentionally,  for  if  there  is  an  intentional  wrong  then 
it  is  not  negligence.  Intentional  dangerous  automobile  driving 
is  something  more  than  neglect  or  the  failure  to  exercise  due  care, 
and  this  is  of  vast  importance  for  the  automobilist  to  keep  con- 
stantly in  mind. 

It  would  perhaps  seem  at  first  thought  that  an  automobile 
could  only  be  driven  dangerously  in  case  there  are  other  persons 
besides  the  driver  of  the  motor  vehicle  upon  the  highway,  toward 
whom  danger  must  be  directed,  or  that  there  must  be  somebody's 
property  subjected  to  danger.  In  other  words,  can  there  be 
dangerous  driving  unless  there  be  either  person  or  property 
subjected  to  hazard?  Undoubtedly  there. may  be.  If,  for  ex- 
ample, an  automobilist  should  drive  through  the  streets  of  a  city 
in  a  congested  district  at  midnight,  the  mere  fact  that  there  are 
no  people  on  the  highway  at  the  time  would  not  make  his  driving 
lawful.  The  liability  of  people  being  there  or  suddenly  appear- 
ing would  be  sufficient  to  make  the  driving  dangerous,  within 
the  meaning  of  the  law.  Then,  again,  the  question  of  speed 
might  not  have  anything  to  do  with  the  question  whether  auto- 
mobile driving  is  dangerous.  A  person  who  drives  an  automo- 
bile carelessly,  although  going  at  a  rate  of  speed  of  three  miles 
an  hour,  for  instance,  may  be  guilty  of  dangerous  driving;  or, 
if  the  driver  is  intoxicated,  the  driving  might  be  said  to  be  dan- 
gerous per  se.  It  may  be  that  it  would  constitute  dangerous 
driving  for  an  automobile  to  stand  absolutely  still  on  the  high- 
way under  circumstances  which  would  require  its  driver,  as  a 
prudent  man,  to  drive  ahead.  Such  conduct  would  not,  perhaps, 
come  technically  within  the  term  "  driving,"  and  would  be  in- 
cluded more  properly  under  the  designation  of  management  of 
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the  machine.  However,  it  has  been  held  that  a  person  riding 
in  a  carriage  may  be  said  to  be  "  driving  "  the  vehicle,  within 
the  meaning  of  our  automobile  laws.^ 

So  in  this  connection  it  has  been  decided  that  though  the 
statute  may  permit  of  an  automobile  to  be  driven  at  so  many 
miles  an  hour  yet  there  may  be  circumstances  under  which  a 
rate  of  speed  below  that  allowed  by  statute  would  be  negligent  ^ 
or  dangerous.  That  the  law  prescribes  such  a  rate  as  the  limit 
at  which  a  car  may  be  run,  a  running  at  that  rate  or  below  is 
not  thereby  sanctioned  and  authorized  under  all  conditions. 

Right  here  it  may  be  suggested  that  it  would  be  well  if  auto- 
mobile legislation  would  use  the  term  "  management "  in  con- 
nection with  the  word  "  driving,"  so  that  the  stopping  of  a  ma- 
chine, or  leaving  it  on  the  highway  so  that  meddlers  might  in- 
terfere with  it,  would  be  included. 

Whether  a  particular  rate  of  speed  was  dangerous  is  a  ques- 
tion for  the  jury.* 

Sec.  214.  Criminal  aspect  of  dangerous  driving. 

Shocking  as  the  statement  may  seem,  it  is,  nevertheless,  the 
old  common  law  that  if  a  man  drives  recklessly  a  powerful  ve- 
hicle into  a  crowd  and  kills  a  person,  it  may  constitute  murder, 
for  if  the  person  driving  saw  or  had  timely  notice  of  the  mis- 
chief likely  to  ensue,  and  yet  wilfully  drove  on,  his  offense 
would  be  something  more  than  mere  manslaughter.  In  such  a 
case  the  presumption  of  malice  arises  from  the  doing  of  a  dan- 
gerous act  intentionally.® 

2.  State  V.  Goodwin,  169  Ind.  265,  Conviction  of  driving  motor  car  In 
82  N.  E.  459.                          ,  a  manner  dangerous  to  the  public  to 

3.  Fowkes  V.  J.  I.  Case  Threshing  procure  which  evidence  was  given  as 
Maeh.  Co.,  (Utah.),  151  Pae.  53.  to  speed  and  the  question  of  speed 

i.  Hartwig  v.  Knapwurst,  178  HI.  taken  into  consideration,  held  a  bar 

App.  409.  to    a    conviction    for    driving   at    a 

5.  State  V.  Sehutte,  (N.  J.  L.),  93  speed  in  excess  of  twenty  miles  an 

Atl.    112;    Hale,    476;    Fost,    263;    1  hour.     Welton  v.  Taneborne,   (K.' B. 

Easts  Pleas  of  the  Crown  263;  Eeg.'j;.  Div.),  99  Law  T.  E.   (N.  S.)   668. 

Cook;  1  L.  D.  Eaym.  143.  Upon    a    prosecution    for    driving 
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And  "  there  is  the  heart  regardless  of  social  duty."  This 
may  be  said  to  be  the  most  serious  and  atrocious  aspect  of 
"  dangerous  automobile  driving,"  which  may  exist  under  very 
peculiar  circumstances.  What  comes  nearest  to  it  is  the  con- 
duct of  an  automobile  driver  hastening  away  after  killing  a 
victim  without  stopping  to  investigate  the  result  of  his  act. 
Also  engaging  in  racing  on  the  public  highways  which  results 
in  death  has  a  similar  aspect,  since  killing  is  done  while  in  the 
performance  of  an  illegal  act. 

The  frequency  of  automobile  accidents  causing  serious  in- 
juries on  the  public  highways  during  recent  years  calls  for  some 
action  on  the  part  of  the  State  or  municipalities,  to  make  travel 
on  the  public  highways  attendant  with  less  danger,  especially 
concerning  the  automobile.  Most  of  these  accidents  have  oc- 
curred to  pedestrians,  at  least  those  which  have  been  of  the  more 
serious  character.  Nothing  of  good  can  be  done,  however, 
without  an  investigation  into  the  causes  of  the  collisions  and 
some  satisfactory  conclusion  reached  as  to  which  class  of  users 
of  the  highway  is  to  blame. 

The  pedestrian  class  is  the  weakest  of  all  others  which  use 
the  public  streets  and  thoroughfares.  Those  who  travel  in  ve- 
hicles are  protected  to  a  more  or  less  extent  against  actual  per- 
sonal contact  with  other  objects  on  the  public  thoroughfares. 
Consequently,  there  is  advantage  taken  of  the  inequality  of  the 
situation.     Naturally  a  pedestrian  will  flee  in  order  to  avoid  in- 

"  in  a  manner  dangerous  to  the  pub-  may  become  involved.     It  has  been 

lie  "   under   section   1,   subsection   1,  stated  again  and  again  by  prominent 

of   the   English   Motor   Car   Act   of  automobilists  that  if  they  stand  for 

1903,  evidence  of  the  speed  at  which  anything  it  is  safety.    So  a  president 

the    car    was    driven    is    admissible,  of  the  representative  automobile  club 

Hargreaves  v.  Baldwin,  93  Law  T.  of  the  United  States,  the  Automobile 

E.  (N.  8.)   311.  Club  of  America,  stated  at  one  time 

The   safe   automobile   driver  must  that    the     one    great     thing    which 

ever    keep    paramount    in   his   mind  that  organization  stood  for  above  all 

his  duty  in  regard  to  human  safety  others  was  safety,  and  this  should 

in  order  to  avoid  being  compelled  to  be    the    predominating   idea    in   the 

face    an.  accusation    on    one    of   the  minds  of  all  motorists  while  driving 

most    serious    offenses   in   which   he  on  the  public  highways. 
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jury,  no  matter  whether  he  had  at  the  time  a  legal  right  to 
hold  his  ground.  If  drivers  of  automobiles  and  other  vehicles 
fully  realized  the  seriousness  of  their  conduct  when  the  right  of 
way  of  the  pedestrian  is  not  respected,  and  if  the  common  law 
would  be  enforced,  there  would  be  a  marked  decrease  in  the 
accidents  which  happen  on  the  public  highways. 

A  driver  of  an  automobile  or  other  vehicle  is  criminally  re- 
sponsible for  injuries  caused  by  wilfully  and  recklessly  driv- 
ing. Going  back  to  the  early  common  law  of  England  and  in- 
vestigating the  decisions,  much  valuable  information  may  be 
derived  concerning  what  conduct  constitutes  criminal  driving 
on  the  public  thoroughfares.  We  will  consider  some  of  these 
English  decisions  for  the  purpose  of  applying  the  principles  in- 
volved to  the  operation  of  automobiles. 

There  hardly  can  be  an  instance  of  the  commission  of  murder 
by  the  driving  of  a  vehicle  on  the  public  streets  unless  there  are 
very  extraordinary  circumstances  connected  with  it. 

It  is,  however,  laid  down  in  Vol.  I  of  East's  Pleas  of  the 
Crown,  at  page  263,  as  follows : 

"  A  person  driving  a  carriage  happens  to  kill  another :  If 
he  saw  or  had  timely  notice  of  the  mischief  likely  to  ensue, 
and  yet  wilfully  drove  on,  it  will  be  murder;  for  the  pre- 
sumption of  malice  arises  from  the  doing  of  a  dangerous 
act  intentionally.  There  is  the  heart  regardless  of  social 
duty.  If  he  might  have  seen  the  danger,  but  did  not  look 
before  him,  it  will  be  manslaughter,  for  want  of  due  cir- 
cumspection. But  if  the  accident  happened  in  such  a  man- 
ner that  no  want  of  due  care  could  be  imputed  to  the 
driver,  it  will  be  accidental  death,  and  he  will  be  excused." 

In  the  same  report  mentioned  above  the  following  case  is  to  be 
found  and  comment  thereon: 

"  A  was  driving  a  cart  with  four  horses  in  the  highway 
at  Whitechapel ;  and  he  being  in  the  cart  and  the  horses 
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upon  a  trot,  they  threw  down  a  woman  who  was  going  the 
same  way  with  a  burthen  upon  her  head,  and  killed  her. 
Holt,  C.  J.,  Tracy,  J.,  Baron  Burg,  and  the  Recorder  Level 
held  this  to  be  only  misadventure.  But,  by  Lord  Holt,  if 
it  had  been  in  a  street  where  people  usually  pass,  this  had 
been  manslaughter;  but  it  was  clearly  agreed  that  it  could 
not  be  murder. 

"  It  must  be  taken  for  granted  from  this  note  of  the 
case,  that  the  accident  happened  in  a  highway  where  people 
did  not  usually  pass;  for,  otherwise,  the  circumstance 
of  the  driver  being  in  his  cart,  and  going  so  much  faster 
than  is  usual  for  carriages  of  that  construction,  savoured 
much  of  negligence  and  impropriety;  for  it  was  extremely 
difficult,  if  not  impossible,  to  stop  the  course  of  the  horses 
suddenly  in  order  to  avoid  any  person  who  could  not  get 
out  of  the  way  in  time.  And,  indeed,  such  conduct  in  a 
driver  of  such  heavy  carriages  might  under  most  circum- 
stances be  thought  to  betoken  a  want  of  due  care,  if  any 
though  but  few  persons  might  probably  pass  by  the  same 
road.  The  greatest  possible  care  is  not  to  be  expected,  nor 
is  it  required;  but  whoever  seeks  to  excuse  himself  for 
having  unfortunately  occasioned  by  any  act  of  his  own  the 
death  of  another,  ought  at  least  to  show  that  he  took  that 
care  to  avoid  which  persons  in  similar  situations  are  most 
accustomed  to  do.  Upon  this  supposition  the  death  is  to 
be  referred  to  misadventure,  which  was  occasioned  by  the 
head  of  a  workman's  axe  flying  off  and  killing  a  by- 
stander." 

The  driver  of  a  vehicle,  whether  it  is  an  automobile  or  horse- 
drawn  carriage,  if  he  is  guilty  of  inattention  to  his  duty,  may 
be  criminally  responsible  for  any  death  which  his  vehicle  may 
cause  at  the  time.  For  example,  if  he  is  driving  an  automobile 
while  holding  conversation  with  a  companion  and  not  looking 
ahead  to  see  who  might  be  in  the  highway.     Under  such  cir- 
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cumstances,  if  he  should  kill  a  child,  he  would  be  guilty  of  man- 
slaughter.** 

So  one  who  drives  his  automobile  in  a  public  street  at  such 
speed  and  with  such  a  reckless  disregard  of  the  safety  of  others 
as  to  cause  the  death  of  another  is  not  only  liable  civilly  in  dam- 
ages, but  is  guilty  of  criminal  homicide.'^ 

And  likewise  in  Nebraska  it  is  decided  that  one  who  drives 
an  automobile  wilfully,  recklessly,  carelessly  and  negligently 
and  at  a  rate  of  speed  forbidden  by  the  statute  upon  the  public 
streets  or  highways  of  that  State,  and  thereby  causes  the  death 
of  another,  is  guilty  of  that  offense.* 

It  is  essential,  however,  in  a  criminal  prosecjation  of  an  auto- 
mobilist  for  the  murder  of  another  in  the  operation  of  his  au- 
tomobile to  establish  such  a  degree  of  negligence  as  amounts 
to  a  wilful  disregard  of  the  rights  of  others.® 

Sec.  215.  Manslaughter  —  statutes  as  to. 

In  New  York  it  has  been  decided  that  under  the  Penal  Law,^° 
making  the  killing  of  a  human  being,  unless  excusable  or 
justifiable,  murder  in  the  first  degree  when  committed  by  an 
act  imminently  dangerous  to  others  and  evincing  a  depraved 
mind  regardless  of  human  life,  although  without  a  premedi- 
tated design  to  effect  the  death  of  any  individual,  and  under  an- 
other section  of  that  law  ^^  making  homicide  manslaughter 
in  the  first  degree  when  committed  without  design  to  effect 
death  by  a  person  engaged  in  or  attempting  to  commit  a  misde- 
meanor affecting  the  person  or  property  of  another,  a  chauffeur 
may  be  indicted  and  tried  for  murder  in  the  first  degree  and  con- 
victed of  manslaughter  in  the  first  degree  where,  while  driving 

6.  Knight's   Case,   Lewin's    Crown  8.  Sehultz   v.    State,   89   Neb.   34, 
Cases,  Vol.  I.,  p.  168.                                  130   N.   W.   972,  Ann.   Cas.  1912   C. 

7.  State  V.  Goetz,  83  Conn.  437,  76      495,  33  L.  E.  A.  (N.  S.)  403. 

Atl.  1000,  30  L.  E.  A.   (N.  S.)   458;  9.  People    v.    Barnes,    182    Mieh. 

State  V.  Campbell,  82  Conn.  671,  74      179,  148  N.  W.  400. 
Atl.   927,  18  Ann.  Cas.  236.  10.  Section  1044. 

11.  Section  1050. 
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a  high-powered  motor  car  on  a  city  street,  he  committed  misde- 
meanors both  in  violation  of  the  Highway  Law  and  the  Penal 
Law  and  while  so  doing  he  bore  down  upon  a  boy  who  was  play- 
ing with  companions  in  a  public  street  and  whom  he  saw  for  a 
distance  of  a  whole  block  so  that  he  could  readily  have  brought 
his  rnachine  to  a  stop,  struck  him  with  great  force,  carried  him 
about  one  hundred  and  fifty  feet  before  he  fell  to  the  ground 
and  inflicted  injuries  from  which  he  died.^^ 

And  under  a  statute  in  Missouri  an  automobilist  has  been 
found  guilty  of  manslaughter  where  a  person  is  killed  by  his 
negligent  operation  of  an  automobile.^* 

In  Arkansas  also  a  conviction  of  an  automobilist  for  man- 
slaughter caused  by  the  negligent  operation  of  his  car  has  been 
affirmed.^* 

Similarly  in  Indiana,^^  Iowa  ^®  and  Ohio  ^''  decisions  along 
the  same  line  have  been  rendered. 

The  general  principle  underlying  this  line  of  decisions  is  that 
where  a  driver  of  an  automobile  shows  a  wanton  and  reckless 
disregard  and  indifference  to  the  rights  of  others  a  criminal 
intent  is  presumed  rendering  him  criminally  liable  for  his  acts. 
The  same  theory  underlies  the  legislative  enactments.  Nor  can 
there  be  any  objection  in  law  to  the  view  thus  taken. 

Sec.  216.  Instance  of  criminal  driving  —  manslaughter. 

If  the  driver  of  a  vehicle  might  have  seen  the  danger,  but 
did  not  look  before  him,  he  may  be  guilty  of  manslaughter  if 
he  kills  a  person,  because  he  failed  to  exercise  circumspection. 
Where  a  driver  of  a  cab  was  indicted  for  manslaughter  for 
killing  a  woman,  and  his  defense  was  that  he  used  due  and 

12.  People  V.  Darragh,  141  App.  14.  Madding  v.  State,  (Ark.),  177 
Div.   (N.  T.)   408,  126  N.  Y.  Supp.      S.  "W.  410. 

522.  15.  Luther  v.  State,  177  Ind."  619, 

13.  State  V.  Watson,  216  Mo.  420,      98  N.  E.  640. 

115  S.  W.  1011,  determining  the  sufa-  16.  State  v.  Brewer,   (Iowa.),  151 

ciency  of  an  information  under  sec-      N.  W.  102. 

tion  1834,  E.  S.  1899.  17.  State  v.  Born,  85  Ohio  St.  430, 

98  N.  E.  108. 
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proper  care  in  driving  the  cab  upon  the  occasion  in  question, 
it  was  held  that  the  burden  of  proving  negligence  did  not  lie  on 
the  government,  but  that,  upon  the  fact  of  the  killing  being 
proven,  it  was  cast  upon  the  prisoner  to  show  that  he  used 
due  care.^* 

This  is  a  very  old  English  decision  and  it  is  doubtful  if  it  is 
the  law  to-day  in  any  of  the  States  of  this  country.  Owing  to 
the  fact  that  we  have  comparatively  few  decisions  in  the  United 
States  on  the  subject  of  dangerous  driving  on  the  public  high- 
ways, we  are  compelled  to  turn  to  the  English  decisions  which, 
if  not  always  controlling,  are  at  least  instructive.  Much  of  the 
law,  however,  as  announced  by  the  English  courts,  will  be  fol- 
lowed here  to-day  if  occasion  arises  for  its  application. 

Sec.  216a.  Assault  and  battery. 

The  same  reasons  and  principles  upon  which  the  decisions  in 
respect  to  manslaughter  are  based  also  control  in  prosecutions 
for  the  less  serious  offense  of  assault  and  battery.^® 

The  following  from  a  recent  decision  in  New  Jersey  is  of 
interest  in  this  connection.  "  It  requires  neither  argument  nor 
illustration  to  show  that  the  excessive  rate  of  speed  at  which  an 
automobile  is  driven  is  a  product  of  the  will  of  its  driver  and  not 
the  result  of  his  mere  inattention  or  negligence.  The  two  can- 
not be  confused  any  more  than  the  hurling  of  a  baseball  bat  into  a 
crowd  of  spectators  could  be  confused  with  its  accidentally  slip- 
ping from  the  hand  of  the  batter.  If  a  blow  inflicted  in  the 
former  manner  would  constitute  an  assault,  so  must  a  blow  in- 
flicted by  a  wilful  act  applied  to  a  much  more  dangerous  agency, 
since  it  cannot  be  that  what  would  be  a  crime  if  done  with  a 
plaything  weighing  a  few  ounces  ceases  to  be  a  crime  if  com- 
mitted with  an  engine  weighing  thousands  of  pounds  driven  by 

18.  Beg.  V.  Cavendish,  2  0.  &  K.  619,  98  N.  E.  640;  State  v.  Sehutte, 
230.  (N.  J.  L.),  93  Atl.  112;  Fishwick  v. 

19.  Schneider  v.  State,  (Ind.),  104  State,  33  Ohio  Cir.  Ot.  E.  63;  Com- 
N.  E.  69;  Luther  v.  State,  177  Ind.  monwealth  v.  BeigdoU,  55  Pa.  Super. 

Ct.  186. 
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many  horse  powers  of  force.  It  has  often  been  held  that  re- 
sponsibility increases  with  the  likeHhood  of  injury,  but  never 
the  reverse,  that  I  am  aware  of.  There  is  therefore  no  legal 
reason  why  the  crime  of  assault  and  battery  may  not  be  com- 
mitted by  driving  an  automobile  on  a  public  highway  at  a  rate 
of  speed  that  endangers  the  safety  of  other  persons  and  actu- 
ally results  in  such  an  injury."  ^" 

Sec.  217.  Racing  upon  the  public  highways. 

In  Regina  v.  Swindall  ^^  it  was  held  as  follows : 

"  If  each  of  two  persons  be  driving  a  cart  at  a  danger- 
ous and  furious  speed,  and  they  be  inciting  each  other  to 
drive  at  a  dangerous  and  furious  rate  along  a  turnpike 
road,  and  one  of  the  carts  run  over  a  man  and  kill  him, 
each  of  the  two  persons  is  guilty  of  manslaughter,  and  it 
is  no  ground  of  defence,  that  the  death  was  partly  caused 
by  the  negligence  of  the  deceased  himself,  or  that  he  was 
either  deaf  or  drunk  at  the  time. 

"  Generally  it  may  be  laid  down  that,  where  one  by  his 
negligence,  has  contributed  to  the  death  of  another,  he  is 
guilty  of  manslaughter." 

In  the  case  of  Rex  v.  Timmins  ^*  the  following  was  held : 

"  If  the  driver  of  a  carriage  be  racing  with  another  car- 
riage, and  from  being  unable  to  pull  up  his  horses  in  time 
the  first  mentioned  carriage  is  upset,  and  the  person  thrown 
off  it  and  killed,  this  is  manslaughter  in  the  driver  of  that 
carriage." 

The  mere  fact  of  a  person  racing  on  the  'highway  has,  how- 
ever, been  held  not  to  be,  of  itself,  sufficient  to  make  the  driver 
chargeable  with  negligence.^*    Such  being  the  case  it  would  fol- 

20.  state  v.  Sohutte,    (N.  J.  L.),  22.  7  C.  &  P.  499.   , 

93  Atl.  112.  23.  Johnson   v.   Reliance   Automo- 

21.  2  C.  &  K.  229.  bile  Co.,  23  Gal.  App.  222,  137  Pae. 

603. 
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low  that  if  a  person  cannot  be  charged  with  negUgence  by  the 
fact  of  racing,  the  element  of  wilful  disregard  of  the  rights  of 
others  would  be  yet  further  removed.  This,  however,  could  not 
be  sustained  as  a  sound  legal  proposition.  What  seems  to  be 
the  proper  view  is  that  automobilists,  in  racing  upon  the  public 
thoroughfares,  do  so  at  their  peril. ^* 

Sec.  218.  Criminal  responsibility  for  acts  of  chauffeur. 

Where  a  collision  occurs  on  the  highway  and  death  is  caused 
the  person  criminally  responsible  is  the  man  actually  >  in  charge 
of  the  vehicle  and  whose  negligence  caused  the  accident  at  the 
time  the  collision  took  place.  The  man  is  not  criminally  re- 
sponsible for  the  death  of  another  partly  caused  by  his  neg- 
ligence, where  he  would  not  have  been  civilly  liable  in  an  action 
by  the  party  injured  if  the  injury  sustained  had  fallen  short  of 
causing  his  death.^^ 

And  in  New  York,  while  the  conviction  for  manslaughter, 
second  degree,  of  a  chauffeur  who  was  driving  the  car  at  the 
time  of  the  crime  will  be  affirmed,  the  conviction  of  the  owner 
who  was  riding  in  the  car  at  the  same  time,  but  was  not  running 
the  machine  and  could  not  have  done  an5rthing  to  prevent  the 
collision,  is  held  to  be  unjustified  where  there  is  no  evidence 
that  it  was  the  habit  of  the  chauffeur  to  run  dangerously  close 
to  the  other  cars  and  wagons  to  the  knowledge  of  the  owner 
without  correction.^® 

In  the  case  of  Reg.  v.  Murray  ^'^  it  was  held  as  follows : 

"  If  the  driver  of  a  conveyance  uses  all  reasonable  care 
and  diligence,  and  an  accident  happens  through  some  chance 
which  he  could  not  foresee  or  avoid,  he  is  not  to  be  held 
liable  for  the  results  of  such  accident. 

"  The  fact  that  the  streets  are  unusually  crowded  from 

24.  Brown   v.   Thayer,    212   Mass.  26.  People    v.   Soanlon,    132    App. 
392,  99  N.  E.  237.                                       Div.    (N.  T.)   528,  117  N.  Y.  Supp. 

25.  Eeg.   V.   Birchall,   4   Foster   &      57. 

Finlason's  Eep.  1087.  27.  5  Cox  C.  C.  509. 
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any  public  procession,  or  other  cause,  instead  of  excusing 
a  driver  when  proceeding  at  his  ordinary  pace  and  with 
ordinary  care,  requires  him  to  be  particularly  cautious,  and 
may  tend  to  render  him  criminally  answerable  for  any 
accidents  ensuing  from  driving  at  a  rate,  and  with  those 
precautions,  which  he  might  have  ordinarily  observed." 

Sec.  219.  Criminal  liability  —  contributory  negligence  as  a  de- 
fence. 

If  a  man  undertakes  to  drive  another  in  a  vehicle,  he  is  bound 
to  exercise  proper  care  in  regard  to  the  safety  of  the  man  under 
his  charge;  and  if  by  culpably  negligent  driving  he  causes  the 
death  of  the  other,  he  will  be  guilty  of  manslaughter.  But  he 
cannot  be  found  guilty  of  manslaughter  if  the  deceased  himself 
interfered  in  the  management  of  the  vehicle  and  thereby  as- 
sisted in  bringing  about  the  accident.  Even  if  the  doctrine  of 
contributory  negligence  applies  to  criminal  cases,  which  is  very 
much  doubted,  yet  there  is  no  contributory  negligence  on  the 
part  of  any  one  in  merely  getting  into  a  vehicle  and  allowing 
himself  to  be  driven,  although  the  driver  is  perceptibly  drunk. ^* 

This  case  enunciates  the  principle  covering  the  criminal  lia- 
bility of  the  chauffeur  for  causing  the  death  of  his  employer,  or 
any  member  of  his  family  while  riding. 

In  this  connection  in  a  case  in  Connecticut  it  is  decided  that 
contributory  negligence  as  such  is  not  available  as  a  defense  in 
a  criminal  prosecution  for  a  homicide  caused  by  the  gross  and 
reckless  misconduct  of  the  accused,  although  the  decedent's  be- 
havior is  admissible  in  evidence  and  may  have  a  material  bearing 
upon  the  question  of  the  accused's  guilt.  If,  however,  the  cul- 
pable negligence  of  the  accused  is  found  to  be  the  cause  of  the 
decedent's  death,  the  former  is  held  responsible  under  the  crim- 
inal law,  whether  decedent's  failure  to  use  due  care  contributed 
to  his  injury  or  not.^* 

28.  Eeg.  V.  Jones,  2  Cox.  C.  O.  544.      671,  74  Atl.  927,  18  Ann.  Cas.  236. 

29.  State    v.    Campbell,    82    Conn.  See  also  Bowen  v.  State,  100  Ark. 

232,  140  S.  W.  28. 
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Sec.  220.  Unusual  speed. 

If  the  driver  of  a  carriage  drives  it  at  an  unusually  rapid  pace, 
and  a  person  is  killed,  though  the  driver  gives  warning  re- 
peatedly to  such  person  to  get  out  of  danger;  if  owing  to  the 
rapidity  of  the  driving  the  person  cannot  get  out  of  the  way  in 
time,  but  is  killed,  the  driver  is  in  law  guilty  of  manslaughter. 
So,  also,  if  two  drivers  of  a  vehicle  drive  on  the  highway  at  a 
furious  rate  of  speed  in  a  race,  and  one  of  them  runs  over  a 
man  and  kills  him,  both  are  guilty  of  manslaughter,  where  both 
were  urging  and  inciting  the  race,  and  it  is  no  defense  that  the 
death  was  caused  by  the  negligence  of  the  deceased  himself,  or 
that  he  was  either  deaf  or  drunk  at  the  time.*" 

Sec.  221.  Killing  passenger. 

Where  one  undertakes  to  drive  another  in  a  vehicle,  he  is 
compelled  by  law  to  exercise  proper  care  for  the  passenger's 
safety.  If  the  passenger  is  killed  by  the  culpable  negligence  of 
the  driver,  the  crime  of  manslaughter  is  committed.*^ 

It  should  be  remembered  that  contributory  negligence  is  no 
excuse  to  a  criminal  charge  of  driving  dangerously. 

Sec.  222.  Accidental  killing. 

For  a_mere  accident  there  is  no  civil  or  criminal  responsibility. 
Every  injury  or  death  caused  by  the  operation  of  vehicles  on  the 
public  ways  does  not  result  in  legal  responsibility.  There  must 
be  negligence  or  carelessness  in  the  driving  in  order  to  render  it 
wrongful.  ^^ 

Sec.  223.  Thoughtless  inattention. 

"  Thoughtless  inattention  is  the  essence  of  negligence,"  says 
the  Supreme  Judicial  Court  of  Maine,  in  passing  upon  the  con- 
duct of  an  automobilist  who  neglected  to  prevent  frightening  a 

30.  Eeg.   V.   Swindall,   2   0.   &   K.      217,  11  Cox  C.  C.  544. 

230;  Reg.  v.  Timmins,  7  C.  &  P.  500.  32.  Eeg.  v.  Murray,  5  Cox  0,  0. 

31.  Beg.  V.  Jones,  22  L.  T.  N.  S.'      509. 
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horse  with  his  machine.  It  is  not  so  much,  perhaps,  what  the 
careless  driver  does,  as  it  is  what  he  does  not  do,  which  causes 
injury  either  to  himself  or  to  another.  Let  us  ask  a  few  ques- 
tions as  to  non-feasance  as  distinguished  from  misfeasance.  The 
term  "  thoughtless  inattention "  will  hereafter  be  a  well-known 
one  in  automobile  driving  and  the  use  of  the  term  by  the  Su- 
preme Court  of  Maine  was  a  happy  thought. 

Let  us  make  the  following  suggestions  to  automobile  driv- 
ers— 

1.  Exercise  reasonable  care  for  the  safety  of  others. 

2.  Assume,  only  to  a  reasonable  extent,  that  others  will  ex- 
ercise reasonable  care  for  their  own  safety. 

3.  Keep  to  the  right  of  the  center  of  the  road  when  meeting 
vehicles. 

4.  Not  overtake  and  pass  a  vehicle  when  it  cannot  safely  be 
done. 

5.  Pass  to  the  left  of  the  preceding  vehicle. 

6.  Turn  to  the  right  to  allow  others  to  pass. 

7.  Recognize  the  pedestrian's  right  to  use  the  highway. 

8.  Use  reasonable  care  to  avoid  injuring  pedestrians. 

9.  Watch  the  road  for  pedestrians  and  vehicles. 

ID.  Take  proper  steps  to  avert  danger  at  its  earliest  appear- 
ance. 

11.  Look  out  for  overtaking  vehicles  when  stopping  or  slow- 
ing up. 

12.  Refrain    from    such    speed   as    to    lose   control    of    the 
machine. 

13.  Drive  at  a  safe  speed  with  a  view  to  the  safety  of  others. 

14.  Maintain  a  safe  speed  at  comers,  so  as  to  be  able  to  stop 
the  machine  immediately. 

15.  Maintain  a  slower  rate  of  speed  in  cities  and  closely 
built-up  sections. 

16.  Avoid  racing,  unless  upon  a  proper  and  suitable  course, 
under  circumstances  making  it  lawful  to  race. 

17.  Carry  lights  when  reasonably  necessary  and  required  by 
law. 
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i8.  Give  warning, of  approach  under  circumstances  demand- 
ing it. 

19.  Use  care  in  leaving  the  automobile  in  the  highway. 

20.  Refrain,  so  far  as  possible,  from  frightening  animals. 

21.  Stop  the  car  and  engine  when  necessary. 

22.  Prevent  noise  in  the  presence  of  a  frightened  animal. 
The  above  are  only  a   few  suggestions  in  regard  to  legal 

driving,  but  they  are  suggestive  at  least  of  what  the  drivers' 
duties  consist  of. 
21 
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CHAPTER  XVI. 

DEFENDING  SPEED  OASES. 

Susc.  224.  In  general. 

225.  Arrests. 

226.  Extenuating  facts  in  defense. 

227.  Preparing  the  defense. 

228.  Making  tests. 

229.  Negligence  of  driver  of  car  in  whicli  deceased  was  riding  no  de- 

fense. 

230.  Prior  reputation  of  chaufEeur  for  carefulness. 

231.  Using  best  efforts  to  avoid  collision. 

232.  That  rate  of  speed  was  on  speedway  where  permitted. 

233.  Identity   of  defendant. 

234.  Arrests  at  night. 

235.  Bicycle  policemen. 

236.  Points  in  defending  speed  cases. 

237.  Illegal  police  methods. 

238.  On  stop-watch  testimony. 

Sec.  224.  In  general. 

When  an  automobile  driver  is  arrested  for  violating  the  speed 
law,  he  generally  knows  whether  his  car  traveled  faster  than 
the  legal  limit,  but  there  are  some  cases  where  the  question  of  his 
speed  is  a  close  one.  In  such  cases  a  doubt  may  arise  in  re- 
gard to  the  guilt  or  innocence  of  the  defendant,  and  there  are 
many  elements  which  are  influential  in  a  correct  estimation  of 
the  time  by  the  officer  using  a  stop  watch.  To  defend  cases  of 
this  character  where  there  is  a  fair  question  in  regard  to  whether 
the  law  has  been  violated  is  not  an  altogether  hopeless  task,  al- 
though  it   must  be  admitted  that  the  odds   are  considerably 
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against  the  automobilist.  There  are  cases  of  arrest  where  the 
speed  laws  are  not  violated*  and  such  cases  should  on  principle 
be  vigorously  defended.  Many  cases  also  come  up  where  the 
speed  laws  are  undoubtedly,.violated,  and  to  defend  such  is  a 
waste  of  time  and  labor  unless,,  a  very  clear  defense  can  be  made 
or  the  circumstances  are  extremely  mitigating.  It  is  far  better 
in  these  instances  to  plead  guilty  and  escape  with  as  low  a  fine 
as  possible. 

Sec.  225.  Arrests. 

The  automobilist  arrested  for  violating  the  law  is  taken  be- 
fore a  magistrate  or  police  officer,  and  ordinarily  admitted  to 
bail.  In  some  sections  he  may  have  an  immediate  hearing,  but 
it  is  advisable  where  a  defense  is  to  be  interposed  to  request  an 
adjournment  and  ask  for  a  hearing  at  a  future  day,  so  that  time 
may  be  had  to  communicate  with  counsel  and  prepare  the  de- 
fense. 

In  making  arrests  of>  automobilists  it  must  be  borne 
in  mind  that  violations  of  the  automobile  laws  are  not  felonies 
but  merely  misdemeanors.  The  method  of  arresting  an  automo- 
bilist is  of  importance  in  defending  the  prosecution.  If  an  ar- 
rest is  made  illegally,  either  because  there  was  not  an  infraction 
of  the  law  or  because  of  the  method  of  making  the  arrest,  then 
either  is  at  least  an  extenuating  circumstance,  which  should  be 
influential  in  determining  the  case  in  favor  of  the  automobilist, 
especially  if  he  is  charged  with  merely  a  technical  violation  of  the 
law. 

Sec.  226.  Extenuating  facts  in  defense. 

In  the  trial  of  automobile  speed  cases,  especially  in  preliminary 
hearings,  before  committing  magistrates,  it  will  be  found  that 
if  there  is  any  evidence  at  all  of  a  violation  of  law  the  magis- 
trate will  hold  the  defendant  for  trial,  leaving  the  question  of 
guilt  or  innocence  of  the  accused  to  be  determined  by. the  court 
or  jury  which  examines  into  the  merits  of  the  case.  In  fact,  it 
is  the  imperative  duty  of  binding  over  magistrates  to  hold  a  de- 
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fendant  for  trial  if  there  is  any  evidence  of  a  trustworthy  na- 
ture which  shows  that  he  violated  the  law,  no  matter  how  much 
contradictory  evidence  may  be  produced  by  the  automobilist, 
if  it  does  not  cast  substantial  discredit  upon  the  testimony  of 
the  officer.  All  that  magistrates  at  preliminary  hearings  need 
to  find  is  probable  cause  that  the  law  was  violated.  Notwith- 
standing the  duties  of  magistrates,  imposed  by  the  law  upon 
them,  there  is  more  or  less  discretion,  which  every  judge  ,is 
bound  to  exercise  in  determining  cases  which  come  up  before 
him.  In  the  exercise  of  this  discretion  magistrates  frequently 
dismiss  charges  of  violating  the  speed  laws,  because,  for  ex- 
ample, a  physician  was  hurrying  to  the  bedside  of  a  patient;  a 
sick  man  was  in  the  automobile,  being  carried  to  a  hospital. 
An  interesting  case  came  before  a  magistrate  in  the  city  of  New 
York,  where  an  automobilist  was  arrested  for  violating  the 
speed  law.  While  under  arrest  and  being  conducted  to  the 
police  station  in  the  custody  of  the  officer  he  operated  the  car 
at  a  slightly  excessive  speed.  Another  complaint  was  entered 
against  him  for  violating  the  speed  law  while  on  his  way  to  the 
station.  Obviously,  a  case  of  this  kind  should  be  dismissed,  since 
the  illegal  act  was  performed  while  in  the  custody  of  the  offi- 
cer and  with  his  implied  consent,  as  it  is  not  only  the  duty  of 
an  officer  to  make  an  arrest  after  the  commission  of  a  misde- 
meanor, but  it  is  his  duty  to  arrest  an  offender  at  the  time  of 
committing  an  illegal  act,  thereby  preventing  its  consummation. 
The  magistrate  dismissed  the  second  charge  against  the  auto- 
mobilist. 

Sec.  227.  Preparing  the  defense. 

It  is  useless  to  go  into  court  to  defend  an  automobilist  for 
violating  the  law  without  making  a  thorough  preparation.  The 
first  thing  that  an  arrested  automobilist  ought  to  do  is  to  ascer- 
tain the  precise  course  over  which  he  was  timed.  The  points 
or  marks  of  this  course  should  be  determined,  so  that  before  the 
hearing  the  course  can  be  measured  by  the  automobilist  in  com- 
pany with  others,  who  can  act  as  witnesses.     An  officer's  word 
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that  the  distance  of  the  course  is  264  feet,  for  example,  should 
not  be  accepted  without  verification.  The  officer  may  or  may 
not  have  measured  it.  Very  often  the  policeman  makes  a  rough 
guess  as  to  the  distance,  especially  when  the  automobilist  is 
timed  for  the  length  of  a  block.  It  will  not  do  to  guess  at  the 
distance  when  an  automobilist  is  timed  over  a  short  course,  for 
a  mistake  of  a  few  seconds,  or  even  a  fraction  of  a  second;  may 
make  legal  the  speed  which  appeared  illegal.  Always  measure 
the  course  over  which  you  were  timed  is  the  advice  given  to 
automobilists  who  wish  to  defend  their  cases. 

Sec.  228.  Making  tests. 

If  an  automobilist  is  arrested  for  over-speeding  while  travel- 
ing up  grade,  which  oftentimes  happens,  a  good  thing  to  do  is 
to  test  the  car  up  the  grade  with  a  speedometer  and  ascertain 
whether  it  can  travel  at  the  speed  charged.  That  this  is  advisable 
was  shown  when  in  a  test  of  this  kind  made  in  a  case  where  an 
automobilist  was  arrested  for  speeding  up  a  hill,  it  was  found  that 
the  machine  could  not  possibly  travel  over  the  speed  limit,  which 
was  fifteen  miles  an  hour.  This  conclusively  proved  that  the  offi- 
cer's statement  that  the  machine  traveled  at  the  rate  of  twenty- 
three  miles  an  hour  was  inaccurate,  and  the  magistrate  dis- 
missed the  case. 

There  are  many  other  tests  which  should  be  made,  such,  for 
example,  as  demanding  that  the  officer  produce  his  stop  watch 
so  that  it  can  be  compared  with  other  stop  watches  in  order  to 
see  if  it  gains.  In  a  case  which  the  writer  defended  some  time 
ago  it  was  found  that  a  police  officer's  stop  watch  gained  one 
second  in  every  sixty.  Then,  again,  the  ability  of  the  officer 
to  use  a  stop  watch  accurately  should  also  be  tested.  The  con- 
dition of  the  officer's  eyesight  may  be  very  material,  and  he 
should  be  cross-examined  in  regard  to  his  ability  to  see,  es- 
pecially when  the  automobile  was  timed  from  a  point  several 
hundred  feet  distant  from  where  he  stood. 

An  ordinary  mode  of  proof  which  is  given  by  a  police  officer  is 
that  he  saw  the  automobile  pass  a  certain  mark  so  many  feet 
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away  from  him,  pressed  his  stop  watch  at  that  time,  and  when 
he  saw  the  machine  pass  the  second  mark  he  pressed  his  stop 
watch  again,  whereupon  he  figured  up  the  speed  rate  from  the 
number  of  seconds  indicated  by  his  timepiece,  which  showed 
a  speed  of  twenty-five  miles  an  hour.  Did  the  officer  see  the 
automobile  pass  the  first  mark  of  its  course?  If  he  did  see  it, 
what  portion  of  the  machine  passed  the  mark  when  he  first 
pressed  the  stop  watch?  The  front,  middle  or  back?  In  nine 
cases  out  of  ten  the  officer  will  swear  it  was  either  the  front, 
middle  or  back  of  the  machine  which  passed  the  mark  when  he 
pressed  his  watch,  and  that  it  was  exactly  the  front,  middle  or 
back  of  the  machine,  not  even  a  foot  out  of  the  way  either  one 
side  or  the  other.  Such  testimony  seems  to  be  altogether  too 
accurate  for  reliability  and  should  be  discredited.  But  it  may 
be  stated  that  in  a  large  majority  of  the  cases  the  police  officer 
does  not  actually  see  the  automobile  pass  or  leave  the  first  mark 
of  his  course. 

Sec.  229.  Negligence  of  driver  of  car  in  which  deceased  was 
riding  no  defense. 
Where  a  person  has,  by  his  driving  of  an  automobile  in  a 
wilful,  careless,  reckless  and  negligent  manner,  and  at  an  un- 
lawful rate  of  speed,  as  defined  by  statute,  caused  the  death  of 
another,  the  negligence  of  the  driver  of  another  car  in  which 
deceased  was  riding  at  the  time  he  was  killed,  is  held,  under 
ordinary  circumstances,  not  to  relieve  such  person  from  crim- 
inal liability  for  his  act.^ 

Sec.  230.  Prior  reputation  of  chauffeur  for  carefulness. 

Evidence  that  a  chauffeur  who  is  charged  with  manslaughter 
had  theretofore  borne  the  reputation  of  being  a  careful  driver 
and  had  been  so  regarded  by  those  who  had  ridden  with  him, 
has  been  held  not  to  tend  to  prove  that  he  was  not  guilty  of 
gross  negligence  in  continuing  to  drive  his  car  at  a  speed  of 

1.  Schultz  V.  state,  (Neb.),  130  N.  W.  972. 
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twenty  miles  an  hour  at  the  time  of  the  homicide  and  after  he 
had  seen  the  decedent.  And  it  was  decided  that  such  evidence 
is  inadmissible  for  that  purpose.^ 

Sec.  231.  Using  best  efforts  to  avoid  collision. 

One  who  runs  his  automobile  recklessly  in  a  city  street  and 
thereby  becomes  unable  to  avoid  hitting  a  pedestrian,  is  not 
entitled  to  an  acquittal  on  a  charge  of  manslaughter  merely  be- 
cause, when  the  danger  became  imminent,  he  used  his  best 
efforts  to  prevent  a  collision.* 

And  a  witness  who  has  testified  fully  on  his  direct  examin- 
ation as  to  all  the  material  circumstances  connected  with  an 
accident,  including  what  he  did  and  what  he  did  not  do,  and 
what  the  result  would  have  been  had  he  done  differently,  is 
not  entitled  to  state,  in  addition,  that  he  did  all  that  could  be 
done  to  avoid  the  accident,  that  being  but  an  expression  of  his 
own  opinion  upon  a  question  which  is  within  the  province  of  the 
jury  to  determine.* 

Sec.  232.  That  rate  of  speed  was  on  speedway  where  permitted. 
Where  in  an  action  for  injuries  sustained  by  being  struck  by 
an  automobile  alleged  to  be  running  at  a  rate  of  speed  in  excess 
of  that  allowed  by  law,  if  a  defendant  seeks  to  avail  himself  of 
the  fact  that  the  place  where  such  speed  was  maintained  was  a 
race  course  or  speedway,  this  is  a  matter  of  defense  which  he 
must  allege  and  prove.® 

Sec.  233.  Identity  of  defendant. 

It  does  not  do  to  be  too  technical  in  prosecuting  or  defending 
an  automobilist,  nor  is  it  well  to  be  technically  absurd  in  de- 
fending him;  but  there  are  certain  rights  which  every  defendant 
may  insist  upon  being  accorded  him,  such,  for  example,  as  the 

2.  state  V.  Goetz,  83  Conn.  437,  76  4.  State  v.  Campbell,  82  Conn.  671, 
Atl.  1000,  30  L.  E.  A.  (N.  8.)  458.  74  Atl.  927,  18  Ann.  Cas.  236. 

3.  State  V.  Campbell,  82  Conn.  671,  5.  Lefkowitz  v.  Sherwood,  (Tex. 
74  Atl.  927,  18  Ann.  Cas.  236.  Civ.  App.),  136  S.  W.  850. 


328  The  Law  of  Automobiles. 

presumption  of  innocence  and  his  right  to  demand  that  the 
prosecution  prove  its  case  against  him  beyond  reasonable  doubt. 
An  accused  person  is  not  obliged  to  prove  anything  in  auto- 
mobile speed  cases.  The  onus  is  upon  the  prosecution  to  prove 
beyond  reasonable  doubt  two  things: 

First,  that  the  automobile  was  driven  at  a  rate  of  speed  over 
the  legal  limit. 

Second,  that  the  person  arrested  is  the  person  who  com- 
mitted the  illegal  driving. 

Not  only  must  it  be  shown  that  the  rate  of  speed  was  unlawful 
but  the  accused  must  also  be  identified  as  the  one  who  was  driving 
when  the  law  was  being  violated.  His  identity  must  be  clearly 
and  satisfactorily  established. 

Sec.  234.  Arrests  at  night. 

The  accuracy  of  timing  automobiles  is  reduced  at  night  time, 
especially  if  it  is  very  dark  along  the  highway.  It  is  a  very 
difficult  task  to  see  when  an  automobile  passes  a  certain  mark  a 
considerable  distance  away,  and  the  chances  of  mistake  are  so 
great  that  the  court  should  look  with  caution  upon  stop-watch 
evidence  of  this  character.  Then,  again,  the  lights  which  the 
machine  ordinarily  carries  are  apt  to  confuse  the  timer,  since 
it  is  impossible  to  see  anything  except  them. 

Sec.  235.  Bicycle  policemen. 

For  a  police  officer  to  arrest  an  automobilist  and  go  before  a 
magistrate  testifying  that  he  caught  and  arrested  the  defendant 
while  the  latter  was  traveling  at  the  rate  of  twenty-five  to  thirty 
miles  an  hour  on  an  up  grade  is  in  itself  suspicious.  There^are 
many  cases  of  this  kind,  however,  and  oftentimes  it  is  very 
easy  to  lead  a  police  officer  into  inconsistent  statements  in  re- 
gard to  the  speed  of  the  automobile  and  his  bicycle.  What  was 
the  gear  of  the  bicycle?  What  was  the  grade  of  the  highway? 
What  has  been  the  officer's  experience  in  bicycle  riding?  These 
are  all  questions  of  importance  in  testing  the  accuracy  of  the 
statements  of  the  bicycle  policemen.     There  have  been  tests 
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made  to  determine  how  fast  the  police  officer  could  ride  bicycles, 
and  it  was  found  that  a  few  could  with  considerable  effort  pro- 
pel their  wheels  on  a  level  grade  at  a  rate  of  twenty-five  miles 
an  hour  for  a  short  distance.  At  the  present  day,  however,  this 
situation  does  not  so  often  arise  owing  to  the  use  by  officers  of 
motor  cycles  which  are  capable  of  greatly  exceeding  the  fore- 
going speed. 

Sec.  236.  Points  in  defending  speed  cases. 

Ordinarily,  the  advice  given  to  a  defendant  accused  of 
speeding  is  to  plead  guilty  and  accept  the  punishment  of  the 
court,  whatever  it  may  be.  Where  there  is  a  probability  of  the 
infliction  of  merely  a  fine,  then  the  consequences  are  not  very 
serious,  but  where  the  offense  is  a  second  or  a  third,  and  im- 
prisonment may  be  the  punishment  therefor,  then  the  automo- 
bile driver  has  a  serious  proposition  staring  him  in  the  face, 
which  is  usually  a  possibility  at  least  of  going  to  jail  for  a  few 
days,  or  weeks.  Imprisonment  has  rarely  been  resorted  to, 
however,  in  the  United  States  for  punishing  automobile  drivers, 
and  the  instances  of  physical  incarceration  for  speeding  are  few 
and  far  between.  Notwithstanding  the  accepted  punishment, 
it  is  a  thing  not  to  b,e  relished,  to  have  a  criminal  conviction, 
placed  against  the  citizen's  name.  Therefore  it  is  that  many 
automobilists,  who  believe  that  they  have  acted  legally,  desire 
to  prevent  a  conviction  against  them  wherever  it  is  possible 
under  the  circumstances. 

There  are  several  different  methods  of  timing  automobiles, 
such  as  by  the  use  of  a  stop  watch,  the  speedometer,  the  Photo- 
Speed-Recorder,  and  opinion  evidence  as  to  speed,  given  by  eye 
witnesses  who  may  be  either  trained  or  untrained  in  the  calcu- 
lation of  the  velocity  of  moving  objects.  Speed  alone  is  an  in- 
tangible thing,  the  estimation  of  which  results  in  a  mathemati- 
cal calculation.  It  is  necessarily  composed  of  time  and  distance, 
and  is,  relative  to  either  a  stationary  object  or  point,  or  an  ob- 
ject or  point  which  is  moving.  The  latter  case  occurs  when  an 
automobile  is  being  timed  by  a  person  who  is  also  moving  along 
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the  highway,  such,  for  example,  as  an  officer  on  a  bicycle,  or 
motor  cycle,  or  in  an  automobile.  At  the  outset  it  should  be  un- 
derstood that  no  person  can  be  convicted  of  a  criminal  ofifense, 
unless  it  is  upon  the  sworn  testimony  of  a  witness  who  saw 
the  act  committed.  In  the  case  of  an  automobile  violating  the 
speed  law,  the  witness,  if  we  are  to  follow  the  requirements  of 
law,  must  be  able  to  testify  under  oath  that  he  saw  the  auto- 
mobile travel,  that  he  saw  the  defendant  cause  the  automobile  to 
travel,  over  a  certain  designated  and  measured  space  within  a 
certain  measured  lapse  of  time.  As  suggested,  there  are  quite 
a  number  of  elements  in  the  offense  of  speeding  an  automobile 
which  are  to  be  established  in  order  to  convict  a  driver. 

First  and  foremost,  where  a  stop  watch  is  used  to  time  an 
automobile,  a  measured  distance  along  the  highway  must  have 
been  measured  accurately.  This  distance  must  have  been  meas- 
ured by  the  person  testifying  in  the  witness  chair  and  who  swears 
as  to  the  speed.  It  will  not  do  that  another  person  measured  the 
course  and  told  the  officer  that  it  was  a  certain  number  of  feet 
or  yards.  If  the  officer  testifies  that  the  speed  of  an  automobile 
exceeded  a  certain  rate  according  to  his  stop  watch,  and  he 
bases  his  estimation  on  the  distance  which  the  automobile 
traveled  within  the  time,  but  he  merely  knew  the  distance 
from  the  say-so  of  some  other  person  who  measured  it,  this 
testimony  is  incompetent.  It  constitutes  hearsay,  which  is 
never  permitted  in  courts  of  law.  So,  one  of  the  first  things 
for  an  automobilist  to  do  is  to  see  that  no  hearsay  evidence  is  in- 
troduced against  him  to  accomplish  his  conviction. 

The  measurement  of  the  course  must  be  methodically  accu- 
rate. Any  old  yard-stick  or  tape-measure  will  not  do.  The 
units  of  measurement  must  be  such  as  are  prescribed  by  law  and 
according  to  the  standards  usually  kept  by  the  State.  For  an 
officer  to  testify  to  the  fact  that  he  measured  a  certain  distance 
along  the  highway  with  a  measure  does  not  constitute  accurate 
measure  of  the  distance  of  the  course,  unless  it  is  shown  that 
the  measure  used  was  accurate.  He  may  state  that  he  meas- 
ured a  course  with  a  certain  kind  of  a  measure. 
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Sec.  237.  Illegal  police  methods. 

Notwithstanding  the  fact  that  the  law  is  violated  frequently 
by  automobilists,  there  is  no  excuse  for  illegal  depredations  upon 
personal  security  and  private  property  on  the  part  of  police  offi- 
cials who  arrest  persons  for  violating  the  speed  limits.  The  use 
of  ropes  stretched  across  the  public  highways,  the  erection  of 
hammocks  and  other  obstructions  in  the  path  of  travel,  and  the 
display  of  firearms  on  the  part  of  the  policemen  and  constables 
are  unauthorized,  unless  there  are  extremely  aggravating  cir- 
cumstances connected  with  an  arrest.  General  obstructions 
placed  on  the  road  are  never  sanctioned  under  any  circumstances 
connected  with  automobiling. 

No  more  force  can  be  used  by  an  officer  of  the  law  in  arrest- 
ing a  person  who  has  committed  a  misdemeanor  than  is  abso- 
lutely necessary  for  making  the  arrest.  This  legal  requirement 
should  be  known  and  understood  by  every  peace  officer.  Physi- 
cal violence  is  prohibited,  and  the  use  of  dangerous  weapons 
renders  a  police  officer  liable  for  assault,  if  it  is  unauthorized. 
It  must  be  borne  in  mind  that  violators  of  the  automobile  laws 
are  guilty  of  misdemeanors  merely,  and  are  not  to  be  dealt  with 
harshly,  especially  where  violations  are  only  technical.  Most 
automobilists  are  respectable,  law-abiding  citizens,  generally 
speaking,  and  are  persons  of  business  standing  and  integrity. 
Police  officials  have  no  right  to  violate  the  personal  security  of 
these  citizens. 

Sec.  238.  On  stop-watch  testimony. 

There  is  no  doubt  that  the  stop  watch  is  an  accurate  instru- 
ment for  estimating  speed,  provided  the  watch  is  correctly  used 
and  is  in  good  order,  but  where  the  speed  indicator  of  an  auto- 
mobile and  the  stop  watch  of  an  officer  conflict,  assuming  that 
both  instruments  are  accurate  in  themselves,  it  seems  that  the 
speed  indicator  should  control  the  case,  since  it  is  purely  me- 
chanical and  involves  no  judgment. 

Frequently  the  police  officer  times  the  automobile  by  means 
of  a  stop  watch  between  two  points  situated  a  certain  distance 
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apart  while  he  is  standing  at  the  side  of  the  street,  with  his  line 
of  vision  not  at  right  angles  to  the  course  of  the  highway,  but 
diagonal.  The  officer  sees  the  automobile  coming  almost  •  di- 
rectly toward  him.  If  he  is  honest,  we  will  say  he  started  his 
stop  watch  when  he  thought  the  automobile  was  directly  oppo- 
site the  first  mark  on  the  course.  The  officer  observes  the  ma- 
chine until  it  arrives  at  a  place  directly  opposite  the  second  mark 
and  then  he  stops  his  watch.  Upon  reading  the  number  of  sec- 
onds taken  to  cover  the  course,  he  is  prepared  to  testify  in  court 
that  the  automobile  was  going  twenty^five  miles  an  hour.  Is 
his  testimony  reliable,  considering  the  method  of  estimating 
the  time  and  the  lines  of  vision? 

That  the  line  of  vision  is  important  in  estimating  the  time  of 
a  passing  object  is  undoubted.  If  the  officer's  line  of  vision  is 
not  at  right  angles  to  the  roadway  at  the  point  where  the  car  is 
timed,  he  cannot  tell  accurately  the  moment  at  which  it  passes 
this  point.  It  must  be  borne  in  mind  that  the  time  of  the  ma- 
chine is  taken  over  a  very  short  distance,  and  a  slight  mistake 
may  make  a  legal  speed  appear  illegal,  and  vice  versa.  It  is  now 
almost  impossible  to  get  the  courts  to  recognize  the  liability  of 
mistakes  due  to  imperfect  vision  of  the  timer,  but  the  time  will 
soon'  come  when  there  will  be  controlling  rulings  made  concern- 
ing unreliable  stop-watch  evidence. 

To  satisfy  his  own  curiosity  in  regard  to  the  accuracy  of  time 
estimation  with  a  diagonal  line  of  vision,  the  writer  made  a 
series  of  experiments  in  which  he  was  assisted  by  several  others. 
Two  stop  watches  and  a  speed  indicator  in  perfect  working  order 
were  used.  The  result  was  as  follows :  When  timing  the  auto- 
mobile it  was  found  that  the  stop-watch  time  was  always  less 
than  the  time  found  by  those  in  the  car  with  stop  watches  and 
the  speed  indicator.  The  experiment  was  tried  again  and  again, 
and  the  time  taken  from  the  position  shown  was  without  excep- 
tion less  than  that  obtained  by  those  in  the  car.  This  raised  the 
question  whether,  when  observed  a  moving  vehicle  from  a  point 
in  front,  it  may  not  be  the  case  that  the  human  eye  fails  to  see  it 
as  directly  opposite  the  first  mark  until  it  is  a  considerable  dis- 
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tance  beyond.  It  is  obvious  that  if  such  a  defect  of  vision  exists 
the  actual  time  of  the  machine  is  taken  over  a  course  much 
shorter  than  the  measured  course,  which  would  make  the  esti- 
mated speed  much  greater  than  the  actual. 

Further  experiments  may  produce  some  method  of  conclu- 
sively disproving  inaccurate  testimony  of  an  officer,  but  as  the 
matter  now  stands  it  is  completely  within  the  officer's  power  to 
convict  the  automobilist,  and  there  is  no  way  to  break  down  in- 
accurate stop-watch  evidence,  unless  the  defendant  introduces 
testimony  based  upon  the  use  of  an  accurate  speed  recording  in- 
strument. Where  the  correctness  of  evidence  depends  upon 
human  judgment,  an  erroneous  conclusion  is  apt  to  be  reached. 
The  speed  indicator,  to  be  of  weight  in  a  court  of  law  in  refut- 
ing the  testimony  of  the  stop  watch,  must  automatically  register 
the  maximum  speed  attained.* 

6.  Taking  illegal  fees  from  auto-  Jurisdiction  of  New  York  courts. 
mobiUsti  —  See  Templeton  v.  Wil-  —  People  v.  De  Graff,  56  Misc.  E. 
liams,  24  Montg.  L.  Bep.  (Pa.)  192.       (N.  Y.)   429,  107  N.  Y.  Supp.  1038. 

See  also  section  177,*heTein. 
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CHAPTER  XVII. 

THE  GAEAGB  AND  GARAGE  KEBPEE. 

Sec.  239.  Garage  defined. 

240.  Garage  not  a  nuisance. 

240a.  Municipal  powers  as  to  garages. 

241.  Status  of  garage  keeper. 

242.  Garage    keeper's    rights. 

243.  Liabilities  of  garage  keeper. 

243a.  Liabilities  of  garage  keeper  —  degree  of  care  required  of. 
243b.  Liabilities  of  garage  keeper  —  cars  in  his  keeping  driven  by 
himself    or    servant. 

244.  Where   machine  not  to  be  taken   from  garage  without  written 

order. 

245.  Liability  for  stolen  articles. 

246.  Towing  —  authority    of    agent  of  garage  in  sending  men  —  neg- 

ligence. 

247.  Keeping  and  selling  gasolene. 

248.  Bepairs  —  actions  —  lien  for. 

249.  Eepairs  —  liability  for  loss  —  machine  destroyed  by  fire. 

250.  Eepairs  —  breach  of  contract  for  —  duty  to  minimize  damages. 

251.  Eepairs  —  lien  and  loss  of. 

Sec.  239.  Garage  defined. 

The  garage  has  been  defined  as  the  modern  substitute  for  the 
ancient  livery  stable.^ 

The  term  "  public  garage,"  as  used  in  a  tax  law,  has  been  con- 
strued as  including  an  automobile  repair  shop.'^ 

1.  Smith  V.   O'Brien,  46  Misc.  E.      Supp.  1146. 
(N.   Y.)    325,   94   N.  T.   Supp.   673,  2.  Laurence     v.     Middleton,     103 

afflrmed  103  App.  Div.  596,  92  N.  T.      Miss.  173,  60  So,  130. 
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Sec.  240.  Garage  not  a  nuisance. 

It  has  been  held  that  a  garage  does  not  constitute  a  public  nui- 
sance. An  automobile  station  or  garage  constructed  on  land 
abutting  on  a  boulevard  does  not  constitute  a  common-law  nui- 
sance. Mr.  Justice  Woodward,  of  the  Appellate  Division  of  the 
Supreme  Court  of  New  York,  declared  that  the  business  of  a 
garage  keeper  "  appears  perfectly  lawful  and  legitimate."  * 

And  in  a  later  case  in  New  York,  upon  the  question  of  an 
automobile  garage  being  a  nuisance,  the  general  principle  has 
been  applied  that,  with  the  growth  of  a  city,  residential  districts 
may  lose  their  exclusiveness  as  such  and  that  with  such  growth 
must  be  expected  some  of  the  noise  and  bustle  which  in  its  earlier 


3.  stein  v.  Lyon,  91  App.  Div.  (N. 
Y.)  593,  87  N.  Y.  Supp.  125;  see 
also  Dioeese  of  Trenton  v.  Toman, 
74  N.  J.  Eq.  702,  70  Atl.  606. 

Business  of  garage  is  offensive.  — 
An  owner  of  laud  divided  it  into 
building  lots,  and  in  each  deed  in- 
serted a  restriction  that  the  property 
should  not  be  used  for  any  business 
"  offensive  to  the  neighborhood  for 
dwelling  houses."  In  a  suit  by  one 
of  the  grantees  to  restrain  the  erec- 
tion of  an  automobile  garage,  it  ap- 
peared that  the  building  was  de- 
signed to  accommodate  about  125 
large  automobiles,  a  part  of  one  story 
being  designed  for  a  repair  shop,  and 
it  being  intended  to  place  in  the 
building  a  portable  forge;  that  de- 
monstration cars  were  to  be  kept, 
with  demonstrators  to  run  them,  and 
that  about  seventy-five  or  a  hundred 
customers  were  expected  to  store 
automobiles  there,  such  machines  to 
go  in  and  out  on  an  average  of  once 
a  day.  The  Supreme  Judicial  Court 
of  Massachusetts  held  that  the  main- 
tenance of  such  a  building  would 
constitute  a  violation  of  the  restric- 
tion   against    carrying   on   offensive 


business.  See  Evans  v.  Poss,  194 
Mass.  513,  80  N.  E.  587,  9  L.  E.  A. 
(N.  S.)  1039,  11  Ann.  Cas.  171. 

Injunction  against  garage  keeper. 
—  The  owner  of  an  automobile  gar- 
age, licensed  to  store  one  barrel  of 
gasolene  in  the  building,  which  is  a 
frame  building  and  adjacent  to  other 
frame  buildings,  wiU  be  enjoined 
from  introducing  gasolene  into  tanks 
of  the  automobile  inside  the  building, 
and  restrained  from  storing  automo- 
biles with  gasolene  in  the  tanks  in- 
sidfe  the  building.  O'Hara  v.  Nelson, 
71  N.  J.  Eq.  161,  63  Atl.  886. 

Bestrlctlon  in  a  deed  construed.  — 
Where  the  erection  of  "  any  tavern, 
drinking  saloon,  slaughterhouse, 
skin-dressing  establishment,  or  any 
other  building  for  offensive  purpose 
or  occupation "  is  forbidden  by  the 
terms  of  a  deed  it  is  decided  that  a 
public  garage  is  within  the  meaning 
of  the  restriction.  Hibberd  v.  Ed- 
wards, 235  Pae.  454,  84  Atl.  437. 

Lease  of  a  building  for  garage 
Iield  equivalent  to  an  ejection  of 
lessee  of  adjoining  property  used  for 
lodging  house.  Blaustein  v.  Pincus, 
47  Mont.  202,  131  Pae.  1064. 
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existence  would  have  seemed  out  of  place  and  unbearable.  So 
an  automobile  garage  is  held  not  to  be  a  nuisance  per  se  where 
it  does  not  appear  that  the  business  may  not  be  so  conducted 
that  its  objectionable  features  may  be  eliminated  or  at  least  mini- 
mized to  an  extent  that  its  operation  will  not  unduly  annoy  or 
inconvenience  those  who  reside  nearby;  that  the  rights  of  neigh- 
boring dwellers  will  not  be  unduly  encroached  upon  and  that 
other  features  which  are  objectionable  will  be  of  as  slight  an 
annoyance  as  is  possible.* 

Sec.  240a.  Municipal  powers  as  to  garages. 

The  right  of  a  municipality  to  legislate  in  respect  to  the  loca- 
tion and  character  of  a  building  to  be  used  as  a  public  garage 
has  been  considered  in  a  few  cases.  The  extent  to  which  restric- 
tions may  be  imposed  must,  of  course,  depend  upon  the  powers 
possessed  by  the  particular  governmental  subdivision. 

In  this  connection  the  right  of  a  village  to  prohibit  the  erection 
of  a  garage  in  residence  districts  except  upon  the  consent  of  a 
certain  proportion  of  the  property  holders  in  that  locality  has 
been  sustained  in  Illinois.^ 

And  in  New  York  an  ordinance  to  the  same  effect  has  been 
held  to  be  valid.* 

It  would  also  seem  that  a  municipality,  in  the  exercise  of  its 
police  powers,  could  pass  an  ordinance  that  only  a  fireproof 
building  could  be  used  for  a  public  garage.'' 

Sec.  241.  Status  of  garage  keeper. 

One  who  receives  the  property  of  another  for  the  purpose  of 
taking  care  of  it  is,  in  law,  termed  a  "  bailee."  The  keeper  of 
a  garage  is  a  bailee  for  hire.  With  him  is  deposited  personal 
property  —  the  automobile  —  for  safe  keeping,  for  which  he  is 

4.  Sherman  v.  Livingston,  128  N.  6.  People  v.  Stroebel,  156  App. 
T.  Supp.  581.                                              Div.   (N.  Y.)   457,  141  N.  Y.  Suppl. 

5.  People  V.  Village  of  Oak  Park,      1014. 

(111.),  107  N.  B.  636.  7.  McNamara  v.  Eings,  80  Misc.  E. 

(N.  Y.)  239,  140  N.  Y.  Suppl.  934. 
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paid  a  consideration.  The  legal  relation  established  between 
the  owner  of  the  automobile  and  the  keeper  is  that  of  bailor  and 
bailee.  The  relation  is  a  well-established  one  in  the  law,  and 
from  it  flow  many  important  rights  and  responsibilities.* 

A  garage  keeper  who  repairs  automobiles  has  been  held  to 
be  a  wheelright.® 

Sec.  242.  Garage  keeper's  rights. 

Of  the  garage  keeper's  rights  there  have  been  some  interest- 
ing questions  raised  in  recent  litigation.  Of  course,  he  is  entitled 
to  receive  from  the  owner  of  the  automobile  the  agreed  price  for 
storage.  But  has  the  keeper  any  way  of  enforcing  his  right  to 
compensation  other  than  a  right  of  action  which  may  be  had  for 
any  breach  of  contract,  such,  for  example,  as  retaining  posses- 
sion of  the  autompbile  under  the  claim  of  a  lien?  This  is  the 
question  which  was  raised  in  a  case  in  New  York,^°  wherein  it 
was  decided  that  where  an  automobile  is  kept  at  a  garage,  but 
which  is  used  by  the  owner  so  that  the  garage  keeper's  possession 
is  not  continuous,  but  is  broken  by  the  owner  using  the  automo- 
bile at  pleasure,  the  keeper  has  no  lien  for  his  charges,  and  can- 
not retain  the  possession  of  the  machine  to  enforce  payment. 
Under  similar  facts,  this  decision  would  probably  be  followed 
in  other  States  where  the  common-law  doctrines  are  adminis- 
tered, since  no  lien  can  be  had  by  any  bailee  where  the  bailee 
does  not  have  and  control  the  possession  of  the  property  de- 
livered to  his  care.  A  surrender  of  possession  surrenders  the 
right  to  a  lien.  The  credit,  in  such  a  case,  is  supposed  to  have 
been  furnished  on  the  bailor's  personal  responsibility  only,  and 
no  recourse  against  the  property  bailed  is  supposed  to  have 
been  contemplated.  Where,  however,  continued  unbroken  pos- 
session is  had  by  the  garage  keeper  he  is,  like  the  warehpuseman 

8.  See  further  J  243a,  herein,  and      Co.,  (Ark.),  146  8.  W.  129. 

§§   249-251,  post,  herein,  as  to   one  10.  Smith  v.  O'Brien,  46  Misc.  E. 

to  whom  automobile  is  sent  for  re-  (N.   T.)    325,   94   N.   T.   Supp.   673, 

pairs  being  a  bailee  for  hire.  afflrmed  103  App.  Div.  596,  92  N.  T. 

9.  Shelton    v.    Little    Eock    Auto  Supp.  1146. 

22 
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and  wharfinger,  under  the  common  law  and  the  various  statu- 
tory provisions  of  the  States,  entitled  to  retain  the  property  for 
his  charges.  Independently  of  a  statutory  provision  giving  a 
lien,  if  the  garage  keeper  wishes  to  secure  a  lien  where  the  ma- 
chine is  used  by  the  owner,  he  should  stipulate  for  the  right  to 
retain  possession  of  the  automobile  in  case  of  non-payment  of 
charges.  Under  the  Lien  Law  of  New  York  a  garage  keeper 
has  a  lien  for  storage,  supplies,  and  work  and  labor." 

Sec.  243.  Liabilities  of  garage  keeper. 

From  the  definition  of  a  garage  one  would  naturally  suppose 
that  the  garage  keeper's  status  would  be  similar  to  that  of  the 
keeper  of  a  livery  stable,  and  that  the  rights  and  liabilities  of 
both  these  parties  would,  in  many  respects,  be  similar.  Such  a 
supposition  is,  independently  of  statute,  substantially  correct. 
The  liabilities  of  the  garage  keeper  depend  upon  his  care  of  the 
automobile  while  it  is  in  his  custody.  He  is  bound  to  exercise 
reasonable  care  and  prudence  in  keeping  the  machine  in  a  safe 
manner,  and  must  furnish  reasonably  safe  accommodations. 
Any  damage  caused  to  the  machine  while  in  his  custody,  result- 
ing from  the  lack  of  reasonable  diligence  and  care,  renders  the 
garage  keeper  liable  for  whatever  injuries  the  machine  may  have 
sustained.  The  failure  to  exercise  due  care  constitutes  a  breach 
of  the  contract  of  bailment.^^ 

In  a  case  in  New  York  the  plaintiff  having  a  lien  upon  an 
automobile  chassis  for  money  loaned  allowed  his  debtor  to  de- 
liver it  to  the  defendant  for  the  purpose  of  having  a  body  placed 
on  the  machine  on  the  condition  that  the  debtor  should  obtain  a 
receipt  from  the  defendant  and  deliver  it  to  the  plaintiff.  The 
defendant  gave  the  debtor  the  receipt,  stating  that  the  chassis 

11.  See  section   251,  post,  herein,  titled  to  a  lien  in  such  case  see  Behm 

See    Gage    v.    Callanan,    113    N.   T.  v.  Viall,  185  111.  App.  425. 
Supp.  227;  Cuneo  v.  Freeman,  137  N.  12.  See   section  249,  post,  herein, 

Y.  Suppl.  885.  as  to  liability  where  automobile  de- 

That  the  garage  keeper  is  not  en-  stroyed  by  fire. 
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was  to  be  delivered  only  on  return  of  the  receipt  properly  in- 
dorsed. The  debtor  in  his  turn  indorsed  the  receipt  "  Deliver 
to  the  order  of  "  the  plaintiff.  Subsequently  the  defendant  re- 
turned the  machine  to  the  debtor  equipped  with  a  body  without 
requiring  a  surrendering  of  the  receipt.  The  plaintiff  having 
failed  to  collect  his  claim  from  the  debtor,  sued  the  defendant 
for  converting  the  machine,  but  it  was  not  shown  that  the  de- 
fendant had  knowledge  or  notice  of  the  transactions  between 
the  plaintiff  and  his  debtor  or  knowledge  that  the  former  had 
any  claim  upon  the  chassis.  It  was  decided  that  an  action  for 
conversion  did  not  lie,  as  under  the  circumstances  the  defend- 
ant had  the  right  to  return  the  machine  to  the  persons  from 
whom  he  received  it.^* 

Sec.  243a.  Liabilities  of  garage  keeper  —  degree  of  care  re- 
quired of. 

Where,  for  hire,  a  garage  keeper  is  entrusted  with  the  cus- 
tody of  an  automobile  it  is  held  that  he  is  bound  to  keep  it 
safely.^* 

If  by  his  contract  he  is  to  keep  it  in  a  certain  place  and  he 
removes  it  to  another,  without  the  owner's  consent,  where  it 
is  damaged,  which  injury  would  not  have  occurred  if  it  had  been 
kept  in  the  place  agreed  upon,  he  will  be  liable  therefor.^® 

In  case  it  is  left  with  him  for  storage  he  is  not  liable  for  any 
deterioration  in  value  owing  to  the  inroads  of  time.  If,  how- 
ever, it  is  shown  that  unusual  deterioration  has  resulted,  due 

13.  Manny  v.  Wilson,  137  App.  151  Pac.  243,  holding  he  is  required 
Div.  (N.  Y.)  140,  122  N.  Y.  Supp.  to  exercise  reasonable  eare  to  keep 
16.  it  safely  or  to  recover  it  if  stolen. 

14.  McLain  v.  West  Virginia  Au-  Where  a  part  is  stolen  while  in 
tomobile  Co.,  72  W.  Va.  728,  79  S.  his  custody  and  he  agrees  to  replace, 
E.  731,  holding  that  he  is  not  re-  its  value  should  be  allowed  in  ad- 
lieved  from  such  obligation  by  the  justing  the  claim  of  the  garage 
existence  of  a  custom  to  the  eon-  keeper.  University  Garage  v.  Hei- 
trary.  ser,  142  N.  Y.  Suppl.  315. 

Compare  Taeoma  Auto  Livery  Co.  15.  Pilson    v.    Tip-Top    Auto    Co. 

V.  Union   Motor  Car  Co.,    (Wash.),      67  Oreg.  528,  136  Pac.  642. 
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to  other  causes,  it  is  then  held  that  he  must  show  his  freedom 
from  negligence.^* 

Sec.  243b.  Liabilities  of  garage  keeper  —  cars  in  his  keeping 
driven  by  himself  or  servant. 

A  garage  keeper  will  be  liable  for  any  injury  to  an  automobile 
left  in  his  custody  which  occurs  while  being  operated  by  and  due 
to  the  negligence,  either  of  himself  or  of  his  servant  with  his 
knowledge,  and  if  he  seeks  to  evade  liability  he  has  the  burden  of 
showing  the  exercise  of  due  care.^'' 

In  some  cases,  by  the  terms  of  the  agreement,  the  garage 
keeper  is  to  deliver  the  automobile  to  the  owner  when  called 
upon  to  do  so,  the  chauffeur  being  furnished  by  the  former. 
Under  these  circumstances  it  is  held  that  if,  while  the  automo- 
bile is  in  charge  of  the  chauffeur,  it  is  injured  owing  to  his 
carelessness  or  wantonness,  he  will  be  considered  as  acting 
within  the  scope  of  his  employment  and  the  garage  keeper  will 
be  liable  therefor.^* 

A  similar  conclusion  has  also  been  reached  in  a  late  case  in 
Pennsylvania  where  the  garage  keeper  was  held  liable  for  per- 
sonal injuries  caused  by  the  operation  of  the  car.  The  conclu- 
sion was  reached  that,  even  conceding  the  chauffeur  had  deviated 
from  the  customary  route  and  had  been  considerably  longer 
than  was  ordinarily  taken,  the  court  would  not  say  as  a  matter 
of  law  that  the  chauffeur  was  not  acting  in  the  scope  of  his 
employment.^® 

16.  Wimpfheimer  v.  Demarent  &  18.  Piremen's  Pund  Ins.  Co.  v. 
Co.,  78  Misc.  E.  171,  137  N.  Y.  Suppl.  Schreiber,  150  Wis.  42,  135  N.  W. 
908.  507,  45  L.  B.  A.   (N.  S.)   314,  Ann. 

17.  Southern  Garage  Co.  v.  Brown,  Cas.  1913  E.  823. 

(Ala.),   65   So.   400;   Gibson  v.  Du-  19.  Luckett    v.    Eeighar.d,    (Pa.), 

pree,    26   Colo.   App.    324,    144   Pae.  93  Atl.  773.    The  court  said: 

1133;  National  Cash  Eegister  Co.  V.  "While    the    employee    was    per- 

Williams,    (Ky.),    171    8.    W.    162.  forming  this  duty,  especially  in  the 

See     Travelers     Indemnity     Co.     v.  absence  of  the  owner,  he  was  mani- 

Fawkes,  120  Minn.  353,  139  N.  W.  festly  not  the  servant  of  Schmeltz, 

703.  but  of  the  defendant,  who  employed 
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Sec.  244.  Where  machine  not  to  be  taken  from  garage  without 

written  order. 

Where  a  garage  owner  by  the  terms  of  his  contract  is  not  to 

permit  an  automobile  to  leave  the  garage  without  a  written  order 

from  the  owner,  it  is  the  duty  of  the  former  to  use  proper  dili- 


him  and  paid  him  for  the  service. 
He  was  under  the  defendant's  con- 
trol and  was  subject  to  his  orders 
and  directions.  When  the  machine 
was  being  returned  to  the  garage 
from  the  Sehmeltz  residence  by  the 
employee  on  the  night  of  the  acci- 
dent it  was  as  much  in  the  custody 
of  the  defendant  as  when  it  was 
stored  in  the  garage.  While  the 
employee,  therefore,  was  operating 
the  machine  between  those  two 
places  he  was  doing  so  in  furtherance 
of  the  business  of  his  employer,  who 
was  responsible  for  his  acts.  •  *  • 
When  the  car  left  the  Sehmeltz 
residence  at  9  o'clock  that  evening 
it  was  in  charge  of  and  being  oper- 
ated by  the  defendant's  servant,  who 
was  acting  in  the  line  of  his  employ- 
ment, and  in  about  one  hour  later 
it  collided  with  the  plaintiff  on  one 
of  the  public  thoroughfares  of  the 
city.  We  think  the  presumption 
arises  that  Carter  was  still  operat- 
ing the  car  at  the  time  it  struck  the 
plaintiff.  His  duty  required  tim  to 
return  the  car  to  the  garage,  and 
in  the  absence  of  evidence  showing 
the  contrary,  we  must  assume  that 
he  was  in  the  performance  of  that 
duty  and  in  charge  of  the  car  when 
it  was  going  in  the  direction  of  the 
garage  at  the  time  of  the  accident. 
There  is  no  question  that  Carter  was 
an  employee  of  the  defendant,  en- 
gaged at  the  garage,  and  that  he  had 
frequently  taken  the  car  to  the 
Sehmeltz   home   and  returned   it  to 


the  garage.  We  think,  therefore, 
the  jury  under  the  evidence  was 
justified  in  finding  that  the  automo- 
bile which  injured  the  plaintiff  was 
in  charge  of  and  being  operated  by 
the  defendant's  employee  at  the  time 
of  the  accident. 

The  defendant  further  contends 
that  if  his  employee  was  in  charge 
of  the  ear  which  struck  the  plaintiff, 
he  was  not  at  that  time  acting  with- 
in the  scope  of  his  employment.  The 
defendant  supports  this  contention 
by  pointing  to  the  testimony,  which 
shows  that  it  only  required  fif- 
teen minutes  ovef  the  direct  route 
to  take  the  machine  from  the 
Sehmeltz  residence  to  the  garage, 
and  that  the  accident  did  not  occur 
until  more  than  an  hour  after  the 
chauffeur  started  to  make  the  return, 
and,  further,  that  the  machine  at 
the  time  of  the  accident  was  coming 
from  the  direction  of  the  city,  and 
not  from  the  direction  of  the 
Sehmeltz  home.  Conceding  the 
truth  of  this  testimony,  we  do  not 
think  it  .  sufficient  to  warrant  the 
court  in  saying  as  a  matter  of  law 
that  the  chauffeur  was  not  acting 
in  the  scope  of  his  employment 
when  he  was  running  the  machine 
on  Center  avenue  and  it  struck  the 
plaintiff.  There  is  nothing  outside 
of  this  evidence  which  would  war- 
rant an  inference  that  the  chauffeur 
had  gone  on  an  errand  of  his  own 
or  was  operating  the  car  for  his  own 
pleasure  at  the  time  of  the  collision 
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gence  in  devising  and  putting  into  effect  some  method  which 
will  prevent  chauffeurs  taking  out  cars  improperly.^" 

So  where  a  person  placed  his  automobile  in  the  care  of  a 
garage  owner  under  a  written  contract  one  of  the  stipulations 
of  which  was  that  the  machine  was  not  to  be  taken  from  the 
garage  at  night  without  the  former's  written  order,  a  verdict 
finding  the  garage  owner  guilty  of  lack  of  due  care  in  failing  to 
adopt  proper  methods  to  prevent  chauffeurs  taking  out  motor 
cars  without  due  authority,  was  held  to  be  justified  upon  evi- 
dence that  the  plaintiff's  chauffeur  during  the  height  of  the 
evening  rush  hour  was  seen  by  the  defendant's  watchman  in 
plaintiff's  machine  to  come  up  quickly  behind  an  outgoing  ma- 
chine; that  the  watchman  held  up  his  hand  and  shouted  to  him 
to  stop  and  produce  his  order  to  take  out  the  machine,  and  that 
the  chauffeur  instead  of  so  doing  put  on  speed,  dashed  through 
the  doorway  and  turning  the  corner  was  out  of  sight  almost  im- 
mediately.^^ 

Independent,  however,  of  any  express  agreement  in  respect 
to  this  it  would  seem  that  the  garage  keeper  should  be  held  to 
the  exercise  of  reasonable  care  to  prevent  the  car  from  being 
used  without  the  owner's  consent.^'' 

with  the  plaintiff.     The  facts  shown  the    direct    route   might    have    been 

by   the    testimony   just   referred   to  obstructed  by  the  condition  of  some 

are  not  necessarily  inconsistent  with  of  the  streets  which  required  him  to 

the  contention  of  the  plaintiff  that  go    a    circuitous    route.      These    and 

the  chauffeur  was  taking  the  car  to  other   reasons   will   at   once   suggest 

the  garage,  as  his  duty  required  him  themselves  why  the  chauffeur  might 

to  do,  when  he  struck  the  plaintiff,  be  in  the  discharge  of  his  duty  in 

The  deviation  from  the  direct  route  returning  the  car  to  the  garage  at 

by  the   chauffeur  or  the  time  elap-  the  time  the  accident  occurred." 
sing  between  his  departure  for  the  20.  Wilson  v.   Wyckoff,  Church  & 

garage  and  the  accident  was  not  so  Partridge,  133  App.  Div.  (N.  T.)  92, 

great  as  to  necessarily  warrant  the  117  N.  T.  Supp.  783,  affirmed  200  N. 

conclusion  that  he  was  acting  out-  Y.  561,  93  N.  E.  1135. 
side   the    scope    of   his   employment.  21.  Wilson  v.  Wyckoff,  Church'  & 

He  might  have  been  detained  by  an  Partridge,  133  App.  Div.  (N.  Y.)  92, 

accident  to  his  oar,  or  by  stopping  117  N.  Y.  Supp.  783,  affirmed  200  N. 

to     assist     a    fellow     chauffeur     in  Y.  561,  93  N.  E.  1135. 
trouble,   as   is   quite    customary,   or         22.  McLain  v.  West  Virginia  Au- 
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Sec.  245.  Liability  for  stolen  articles. 

In  the  absence  of  any  evidence  showing  or  raising  a  presump- 
tion of  agency,  as  between  the  owner  of  a  garage  and  a  porter 
employed  there,  by  which  the  latter  is  authorized  to  receive  per- 
sonal property  of  one  who  keeps  his  automobile  in  such  garage, 
the  garage  owner  will  not  be  liable  for  the  loss  of  property  which 
has  been  left  with  such  porter.  Thus  it  was  so  held  where  a 
salesman  who  traveled  in  the  automobile  of  his  employer  left  a 
case  of  samples  with  the  porter  of  the  garage  where  the  auto- 
mobile was  kept,  saying  he  would  call  for  it  later.  He  did  not 
call  for  it  until  about  three  months  had  elapsed,  and  in  the 
meantime  the  garage  business  had  been  moved  to  another  place 
and  the  porter  had  quit  his  position.  The  case  was  lost,  and  in 
an  action  to  recover  for  the  same  a  judgment  was  rendered  in 
favor  of  the  defendant,  the  court  declaring  that  there  was  no 
evidence  showing  the  porter  was  acting  within  the  scope  of  his 
employment  or  any  knowledge  on  the  part  of  the  defendant  or 
its  ofifice  force  as  to  the  custody  or  even  existence  of  the  sample 
case  until  after  its  loss  and  complaint  was  made.^* 

In  another  case  in  New  York  a  decision  was  handed  down  by 
the  Municipal  Court  of  the  city  of  New  York,  holding  that  the 
proprietor  of  an  automobile  garage  was  liable  for  property 
stolen  from  a  locker.  The  facts  in  this  case  are  as  follows: 
The  proprietor  of  an  automobile  garage  sued  an  automobile 
owner  for  certain  storage  charges  and  materials  furnished.  The 
automobile  owner  filed  a  counter  claim  as  a  defense  for  $250, 
the  amount  he  claimed  he  was  damaged  because  of  the  loss  of  a 
silk  robe  which  his  chauffeur  placed  in  the  locker  which  was  in 
the  garage.  Judge  Lauer,  in  deciding  that  the  garage  keeper 
was  liable  for  the  loss  of  the  robe,  in  his  opinion  says :  "  While 
it  is  true  that  no  case  precisely  similar  to  the  one  which  I  am 
now  called  upon  to  decide  has  been  brought  to  my  attention, 
nevertheless  the  application  of  established  principles  of  law  ren- 

tomobile  Co.,  72  W.  Va:  738,  79  S.  23.  Chesley  v.  Woods  Motor  Vehi- 

E.  731.  ele  Co.,  147  111.  App.  588. 
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ders  the  decision  of  the  present  case  without  serious  difficulty. 
The  garage  is  the  modern  substitute  for  the  ancient  livery 
stable.2* 

There  can  be  no  doubt  that  the  relation  between  the  plaintiff 
and  the  defendant  in  regard  to  the  robe  was  that  of  bailor  and 
bailee.  The  defendant  intrusted  to  the  plaintifif  the  care  of  his 
automobile  and  necessary  accoutrement,  for  which  the  plaintiff 
agreed  to  care,  and  for  which  he  received  from  the  defendant 
a  certain  compensation.  The  plaintiff  supplied  to  the  defend- 
ant a  locker,  the  locker  being  in  the  nature  of  a  closet  with  a 
lock  attached,  and  supplied  to  the  defendant's  chaufifeur  a  key 
for  the  same.  .  .  .  Under  such  circumstances,  would  the  pro- 
prietor of  the  garage  be  considered  a  bailee  for  hire  in  regard 
to  the  storage  of  the  robe  or  merely  a  gratuitous  bailee  upon 
the  theory  that  the  charge  made  by  the  plaintiff  as  proprietor 
of  the  garage  was  for  the  storage  of  the  car,  the  storage  of  the 
robe  being  an  incident  thereto  and  given  free?  He  would  be 
liable  to  the  defendant  in  either  event,  for  a  bailee  who  delivers 
goods  left  in  his  charge  to  the  wrong  party,  or  who,  after  such 
goods  are  demanded  of  him,  does  not  in  any  way  account  for 
their  loss,  is  liable  to  the  true  owner  for  their  value.*^ 

I  am  therefore  led  to  the  conclusion  that  the  plaintiff  failed 
in  the  duty  which  he  owed  to  the  defendant  to  properly  care 
for  the  defendant's  property.^® 

It  cannot  properly  be  argued  that  the  property  was  not  in  the 
possession  of  the  plaintiff  because  placed  in  a  locker  to  which 
the  defendant  was  supplied  with  a  key,  because  in  the  case  of 
Jones  V.  Morgan^''  the  defendant  was  held  liable,  as  a  bailee, 
of  furniture  stored  in  a  separate  room  to  which  the  plaintiff  was 

24.  Gitimg  Smith  v.  O'Brien,  46  26.  Citing  Claflin  ■».  Meyer,  75  N. 
Misc.  R.  (N.  Y.)  325,  afflrmed  103  Y.  250,  262;  Stewart  v.  Stone,  127 
App.  Div.  596,  92  N.  Y.  Supp.  1146.  N.  Y.  500,  506,  28  N.  E.  595,  14  L. 

25.  Citing  McKillop  v.  Beieh,  76  R.  A.  (N.  8.)  215;  Rothoser  v.  Cosel, 
App.  Div.  (N.  Y.)  334,  335,  78  N.  Y.  39  Mise.  B.  (N.  Y.)  337,  79  N.  Y. 
Supp.  485;   Coykendall  v.  Baton,  55  Supp.  855. 

Barb.    (N.  Y.)    188.  27.  90  N.  Y.  4,  9. 
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supplied  a  key.  Thus  it  has  also  been  held  in  the  case  of  the  pro- 
prietor of  a  Turkish  bath  establishment  that  he  was  respon- 
sible for  the  loss  of  clothing  stolen  from  a  room  assigned  to  a 
customer.  In  such  a  case  the  room  was  considered  to  be  in  the 
proprietor's  keeping."  ^® 

Sec.  246.  Towing  —  authority  of  agent  of  garage  in  sending, 
men  —  negligence. 

Where  a  part  of  the  business  of  a  garage  is  to  tow  for  hire 
automobiles  requiring  that  service  if  the  real  or  apparent  au- 
thority of  an  agent  who  is  requested  to  send  a  machine  for  such 
purpose  is  limited  to  the  selection  of  only  the  necessary  number 
of  men  and  he  selects  more  then  it  is  held  that  the  surplus  men, 
cannot  be  regarded  as  the  servants  of  the  garage  owner.  If, 
however,  such  agent  is  empowered  to  send  as  many  men  as  he 
thinks  necessary  and  acting  under  such  authority  he  sends  such 
men  as  he  thinks  necessary,  but  more  than  in  fact  are  necessary, 
or  if  he  is  empowered  to  send  as  many  men  as  he  pleases,  and 
he  sends  more  than  are  necessary,  then  it  is  decided  that  in 
either  case  the  men  so  sent  are  the  servants  of  the  garage  owner, 
whether  or  not  they  are  in  fact  needed.^^ 

Again,  where  two  persons  were  taking  a  drive  together  in  an 
automobile  owned  by  one  of  them,  having  agreed  to  share 
equally  the  expenses  of  the  trip,  and  the  automobile,  which  was 
kept  at  defendant's  garage  became  disabled,  and  the  owner  sent 
to  the  defendant  garage  for  a  tow,  and  a  person  was  sent  with 
a  machine  to  which  the  disabled  car  was  hitched,  and  while  pro- 
ceeding at  a  rate  of  speed,  alleged  to  be  high,  the  car  being 
towed  was  thrown  against  a  telephone  pole,  causing  both  per- 
sonal injuries  and  injuries  to  the  automobile  for  which  it  was 
claimed  the  defendant  was  liable,  both  on  the  ground  of  a  neg- 
ligent hitching  of  the  cars  together  and  that  there  was  negli- 
gence in  the  towing,  and  it  appeared  that  the  owner  of  the  au- 

28.  Citing  Bird  v.  Everard,  4  Misc.  29.  Beaucage  v.  Mercer,  206  Mass. 

E.  (N.  T.)  104,  23  N.  Y.  Supp.  1008.      492,  92  N.  E.  774. 
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tomobile  had  protested  against  the  manner  in  which  the  hitching 
was  done,  an  instruction  was  held  to  be  erroneous,  which  stated 
that  if  he  had  so  protested  with  a  full  appreciation  and  knowl- 
edge of  the  dangers  involved  in  riding  in  the  machine  under 
those  circumstances  neither  of  the  plaintiffs  would  be  entitled  to 
recover  since  the  effect  of  the  instruction  was  to  authorize  the 
jury  to  find  for  the  defendant,  even  if  the  accident  was  due  not 
to  the  defective  hitching,  but  solely  to  the  manner  in  which  the 
towing  car  was  managed.*" 

Sec.  247.  Keeping  and  selling  gasolene. 

The  commissioners  of  the  District  of  Columbia  had  the  power, 
under  the  authority  of  the  Act  of  Congress  of  January  26,  1887, 
to  make  and  enforce  a  regulation  requiring  a  license  for  the 
storage  of  gasolene  in  the  city  of  Washington.  That  portion  of 
section  3  of  the  regulations  promulgated  by  the  commissioners 
of  the  District  of  Columbia,  under  the  authority  of  the  Act  of 
Congress  of  January,  26,  1887,  requiring  every  person  storing 
gasolene  in  the  city  of  Washington  to  take  out  a  license,  which 
requires  every  such  application  to  be  referred  to  the  inspectors 
of  buildings  and  the  chief  engineer  of  the  fire  department  for 
examination  of  the  building  described  in  the  application,  who 
shall  transmit  the  application  with  the  recommendation  to  the 
assessor  of  the  district,  who  shall,  if  such  officials  recommend, 
issue  a  license  unless  otherwise  ordered  by  the  commissioners, 
is  not  void  as  an  unauthorized  delegation  of  the  powers  con- 
ferred upon  the  commissioners ;  it  not  being  a  delegation  of  their 
authority  to  commit  to  the  expert  agents  named,  a  duty  to  as- 
certain and  report  information  important  to  the  exercise  of 
their  power  to  issue  the  license,  the  propriety  of  which  issue 
must  depend  upon  the  character  and  surroundings  of  the  build- 
ing occupied.  The  word  "  recommendation  "  in  the  regulation 
is  used  in  the  sense  of  report.*^ 

30.  Beaueage  v.  Mercer,  206  Mass.  ton,  23  App.  T).  0.  363,  distinguishing 
492,  92  N.  B.  774.  United  States  v.  Eoss,  5  App.  D;  0. 

31.  District   of   Columbia  V.  Wes-      241. 
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Section  3  of  article  3  of  the  police  regulations  of  the  District 
of  Columbia  prohibiting  the  storage  or  keeping  for  sale  of 
inflammable  oils,  etc.,  without  license,  and  prescribing  the  con- 
ditions under  which  such  license  shall  be  granted,  was  held  to 
be  valid  in  Cahill  v.  District  of  Columbia,'^  wherein  it  was  also 
held  that  the  evidence  in  a  prosecution  in  the  police  court  upon 
an  information  charging  the  plaintififs  in  error,  proprietors  of 
an  automobile  garage,  with  having  in  store  and  keeping  for 
sale  gasolene,  without  having  first  obtained  a  license,  was  suffi- 
cient to  support  a  finding  that  defendants  were  guilty,  and 
judgment  was  affirmed.  An  information  in  the  police  court 
against  the  proprietor  of  an  automobile  storage  and  repair  house, 
charging  him  with  storage  and  keeping  gasolene  for  sale  without 
a  license,  is  not  supported  by  evidence  which  shows  that  the  de- 
fendant had  a  license  to  conduct  such  a  business  but  had  been 
refused  a  special  license  for  the  storage  and  sale  of  gasolene 
on  the  premises;  that  he  did  not  have  a  permit  to  store  gaso- 
lene in  an  underground  tank  half  a  block  from  his  establishment; 
that  from  time  to  time  each  day  as  needed  he  procured  gasolene 
from  such  tank  for  the  supply  of  automobiles  in  his  establish- 
ment, which  remained  therein  from  ten  minutes  to  an  hour 
awaiting  the  arrival  of  their  owners,  who  had  ordered  them 
made  ready  for  use;  there  being  nothing  in  such  evidence  from 
which  the  sale  of  gasolene  could  be  inferred  and  nothing  to 
show  that  it  was  stored  upon  the  premises  within  the  meaning 
of  the  regulation. ^^ 

Sec.  248.  Repairs  —  actions  for  —  lien  for. 

Where  a  person  undertakes  the  repair  of  a  machine  agree- 
ing to  put  it  in  good  running  order,  he  cannot  necessarily  be 
regarded  as  having  contracted  to  put  it  in  perfect  mechanical 
condition  but  he  must  be  held  to  the  obligation  of.  putting 
it  in  such  shape  as  will  amount  to  at  least  a  substantial  per- 

32.  23  Wash.  L.  Bep.  759.  33.  "Weston  v.  District  of  Colum- 

bia, 23  App.  D.  0.  367. 


348 


The  Law  of  Automobiles. 


formance  of  his  agreement,  that  is  so  that  it  will  be  in  the  stipu- 
lated condition  at  time  of  delivery  and  so  remain  for  some  appre- 
ciable period  of  time,  a  reasonable  period  having  regard  to 
the  interest  of  both  parties.'* 


34.  A  decision  by  the  municipal 
court  of  New  Tork  City  is  of  inter- 
est in  this  connection  and  the  fol- 
lowing opinion  is  given. 

Laueb,  J. — This  action  is  brought 
to  recover  the  sum  of  $267.12,  rep- 
resenting three  items,  first,  the  item 
of  $160,  the  agreed  price  of  certain 
repairs  to  defendant's  electric  auto- 
mobile; secondly,  the  price  of  $78.12, 
the  cost,  as  per  agreement  of  the. 
parties,  of  placing  in  the  defendant's 
automobile  a  new  armature;  and 
thirdly,  the  item  of  $29,  represent- 
ing certain  work,  labor  and  services 
performed  by  the  plaintiff  upon  the 
same  automobile  at  the  defendant's 
request. 

I  find  great  difficulty  in  reaching 
a  decision  in  this  case,  realizing 
that  if  I  decide  the  issues  in  favor 
of  the  defendant  the  plaintiff  must 
suffer  a  considerable  loss,  in  view 
of  the  fact  that  it  has  expended  time 
and  money  in  the  repairs  which  it 
undertook  to  make  upon  this  auto- 
mobile. But,  on  the  other  hand,  if 
I  decide  in  plaintiff's  favor  the 
defendant  would  be  put  to  great 
expense  with  comparatively  little, 
if  any,  gain  by  reason  of  the  work 
which  the  plaintiff  undertook. 

I  think  it  may  fairly  be  said  that 
it  was  the  understanding  between 
the  parties  that  by  reason  of  the 
repairs  which  the  plaintiff  under- 
took to  do  the  automobile  of  the 
defendant  was  to  be  put  in  first  class 
running  condition,  or  at  least  in 
good  running  condition.    As  I  under- 


stand it,  this  does  not  neces- 
sarily mean  that  it  should  be  put  in 
perfect  mechanical  condition.  The 
question  is,  however,  can  it  fairly 
be  said  that  this  automobile  was  by 
reason  of  the  repairs  which  the 
plaintiff  made  put  in  running  con- 
dition? Admittedly,  while  the  au- 
tomobile was  in  the  possession  of 
the  plaintiff,  the  only  test  of  its 
running  qualities  was  made  about 
the  garage  floor.  Besides  this  the 
automobile  was  operated  only  from 
the  garage  to  the  pier  in  New  York 
and  from  the  pier  to  the  garage  in 
Huntington,  a  distance  of  but  a  few 
miles,  over  good  roads,  and  after 
that  the  ear  could  not  be,  and  was 
not,  operated  satisfactorily.  It  is 
undisputed  that  when  the  attempt 
was  made  to  recharge  the  batteries, 
which  had  in  part  been  exhausted 
by  the  trip  to  Huntington,  it  was 
found  ]that  there  was  an  interrupted 
circuit  in  the  shape  of  the  breaking 
of  certain  metal  straps  connecting 
the  cells  of  the  batteries.  While 
this  in  itself  may  not  have  been  a 
matter  of  very  great  importance, 
and  a  repair  which  could  be  made, 
it  indicates  to  my  mind  that  the 
work  was  not  done  in  that  workman- 
like manner  which  the  defendant 
had  a  right  to  expect.  I  take  it  that 
a  ear  is  not  put  in  first  class  or  in 
good  running  condition  merely  be- 
cause it  happens  to  run  a  few  miles. 
There  must  be  at  least  some  reason- 
able period  of  time  when,  with  fair 
and    reasonable    usage,    under    ordi- 
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One  who  repairs  an  automobile  is  generally  given  a  lien  on 
the  machine,  for  labor  or  materials  furnished.^^ 

Where  after  the  repairs  are  completed  and  the  repairer  under- 
takes to  deliver  it  by  one  of  his  employes,  to  the  owner,  such 
employe's  negligence  causing  injury  will  be  considered  as  that 
of  his  master.*® 

Similarly  where  such  an  employee  is  testing  the  machine 
before  delivering  it  to  the  owner,  his  employer  will  be  liable  for 
damages  resulting  from  a  collision  due  to  his  negligent  operation 
of  the  car.*'' 

The  one  who  undertakes  to  repair  an  automobile  is  regarded 
as  an  independent  contractor  where  there  is  no  right  on  the  part 
of  the  owner  to  control  the  work.*® 


nary  conditions,  the  ear  should  con- 
tinue to  be  capable  of  operation.  In 
this  instance  such  was  not  the  case. 
I  do  not  mean  to  decide  that  the 
party  undertaking  repairs  of  an  au- 
tomobile guarantees  the  duration  of 
those  repairs,  but  where,  as  here, 
without  any  hard  usage,  and  with 
only  a  few  miles  of  operation,  the 
car  is  found  unfit  for  further  oper- 
ation, I  do  not  think  it  can  be  said 
that  the  plaintiff  has  reasonably 
complied  with  its  contract  to  put 
the  ear  in  first  class  or  even  in  good 
running  Condition.  So  far,  therefore, 
as  the  item  of  $160,  the  contract 
work,  is  concerned,  I  have  concluded 
that  the  plaintiff  must  fail  in  its 
recovery.  In  regard  to  the  items 
representing  the  labor  of  the  plain- 
tiff's employees  in  attempting  to 
make  the  repairs  in  Huntington  I 
do  not  think  the  plaintiff  is  entitled 
to  recover,  for  they  were  mere  at- 
tempts to  remedy  the  defective  con- 
dition of  the  car.  So  far  as  the 
price  of  the  armature  is  concerned 
I  believe  that  it  is  but  fair  to  per- 


mit the  plaintiff  to  recover  for  the 
cost  thereof,  as  this  armature  was 
purchased  by  the  plaintiff  for  the 
defendant,  at  the  defendant's  re- 
quest, and  was  put  into  the  defen- 
dant's car,  and  the  defendant  un- 
doubtedly received  the  benefit  there- 
of. 

It  follows  from  these  expressions 
of  my  opinion  that  judgment  must 
be  for  the  plaintiff  in  the  sum  of 
$78.12.  See  New  York  Law  Jour- 
nal, Dec.  4,  1908. 

35.  Gilbert  v.  Bishop,  78  Misc.  B. 
(N.  T.)  560,  138  N.  T.  Suppl.  689. 
See  Malcolm  v.  Sims  Thompson 
Motor  Car  Co.,  (Tex.  Civ.  App.), 
164  S.  W.  924. 

May  be  counter  claimed  for  in  re- 
plevin. Shoe  V.  Ogden,  (Ind.  App.), 
103  N.  E.  852. 

36.  Williamson  v.  National  Cash 
Eegister  Co.,  157  Ky.  836,  164  S.  W. 
112. 

37.  Segler  v.  Callister,  167  Cal. 
377,  139  Pac.  819. 

38.  Woodcock  v.  Sartle,  84  Misc. 
B.  488,  146  N.  T.  Suppl.  540. 
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Sec.  249.  Repairs  —  liability  for  loss  —  machine  destroyed  by 
fire. 

Where  the  owner  of  an  automobile  delivers  it  to  one  who 
agrees  to  repair  it,  the  contract  is  one  of  bailment  for  hire 
and  the  bailee  is  only  liable  for  want  of  ordinary  care  in  pro- 
tecting the  machine.^® 

Where  an  automobile  is  sent  by  the  owner  to  another  for 
repairs  and  the  repairs  being  for  the  mutual  benefit  of  the- 
parties,  the  one  to  whom  it  is  so  sent  becomes,  when  it  is  re- 
ceived by  him,  a  bailee  for  hire  and  is  only  responsible  for  ordi- 
nary care.  And  where  in  such  a  case  the  automobile  is  destroyed 
by  fire  the  bailee  is  not  responsible  therefor  unless  it  appears 
that  he  has  failed  to  exercise  such  care.*** 

In  another  case  it  is  decided  that  where  in  an  action  to  re- 
cover the  value  of  a  machine  for  the  failure  of  the  bailee  to  re- 
turn it,  it  appears  that  after  the  repairs  were  completed  it  was 
destroyed  by  fire  while  in  a  barn  not  connected  with  the  garage 
of  the  bailee,  the  burden  is  upon  the  owner  to  show  that  the 
loss  was  occasioned  by  some  negligence  or  want  of  ordinary 
care  upon  the  part  of  defendant.*^ 

And  generally  in  regard  to  any  loss  in  such  cases  liability  is 
confined  to  such  as  are  the  result  of  negligent  conduct  on  the 
part  of  the  repairer  or  his  servants,  the  latter  when  they  are 
acting  within  the  scope  of  their  employment.** 

39.  Roberts  v.  Kinley,  80  Kan.  885,  that  there  can  be  no  recovery  in 
132  Pac.  1180,  45  L.  E.  A.  (N.  case  of  loss.  Thus  it  was  so  held 
S.)  938:  Allen  v.  Fulton  Motor  Co.,  where  a  car  was  represented  as  a 
71  Misc.  B.  (N.  Y.)  190,  128  N.  1907  model  when  in  fact  it  was  a 
T.  Supp.   419.  1906  model.    Harris  v.  St.  Paul  Pire 

40.  Ford  Motor  Co.  v.  Osburn,  140  &  Marine  Ins.  Co.,  126  N.  Y.  Supp. 
m.  App.  633.                        ,  118.    See  also  Chapt.  XXVII.,  herein 

A  representation  in  an  application  as  to  insurance, 

for   a  policy  of  insurance  upon  an  41.  Allen  v.  Fulton  Motor  Car  Co., 

automobile  as  to  the  year  in  which  71  Misc.  B.   (N.  Y.)   190,  128  N.  Y. 

it  was   constructed  is  held  to  be  a  Supp.   419. 

material  one  upon  which  the  insurer  42.  Boberts  v.  Kinley,  80  Kan.  885, 

has  a  right  to  rely,  and  where  such  132  Pac.  1180,  45  L.  B.  A.   (N.  S.) 

representation  is  false  it  is  decided  938. 
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Sec.  250.  Repairs  —  breach  of  contract  for  —  duty  to  minimize 
damages. 
Where  a  person  has  been  injured  by  a  breach  of  contract  or 
tort  he  must  make  reasonable  effort  to  reduce  or  minimize  the 
loss.  This  general  principle  has  been  applied  in  a  case  where  a 
person  sued  to  recover  damages  for  breach  of  a  contract  to  re- 
paint an  automobile.  In  this  case  the  plaintiff  sought  to  re- 
cover the  rental  value  of  another  car  during  the  period  this  was 
being  repainted,  which  would  be  about  four  weeks,  and  which 
would  amount  to  a  considerable  sum.  It  appeared  that  on  the 
day  the  automobile  was  returned  to  him  without  being  repainted, 
he  had  sold  another  automobile  and  also  delivered  it.  The  court 
declared  in  this  case  that  if  the  plaintiff,  when  he  received  the 
car,  did  not  wish  to  use  it  till  it  should  be  repainted,  he  might 
have  used,  instead  of  selling,  the  car  which  he  had ;  that  he  was 
not  driven  to  hiring  a  car  at  a  great  expense,  and  that  such  ex- 
pense was  not  the  proper  measure  of  damages.** 

Sec.  251.  Repairs  —  lien  and  loss  of. 

The  keeper  of  a  garage  who  repairs  motor  vehicles  loses  his 
lien,  provided  for  by  statute  in  New  York,**  as  against  one  hold- 
ing a  chattel  mortgage,  by  voluntarily  delivering  possession 
thereof  to  the  owner,  though  upon  the  owner's  agreement  that 
such  delivery  shall  not  divest  the  lienor  of  his  lien.*^ 

In  a  case  in  New  York  it  is  also  decided  that  the  lien  of  a 
garage  company  upon  an  automobile  stored  with  it  for  debts  due 
from  the  owner  is  lost  by  parting  with  possession.  And  where 
the  manager  of  the  garage  in  such  a  case,  in  order  to  enforce  the 
payment  of  a  claim  against  the  defendant,  a  former  patron, 
ratified  the  act  of  his  agent  in  seizing  the  defendant's  machine 
upon  the  public  street  and  refused  to  give  it  up  on  demand,  he 

43.  Woodward  v.  Pierce   Co.,  147  Co.,  69  Mise.  K.  (N.  T.)  351,  125  N. 
m.  App.  339.  T.  Supp.  827. 

44.  Lien  Law,  see.  184.  See  Eehm  v.  Viall,  185  111.  App, 

45.  Thourot    v.    Delahaye    Import  425. 
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was  held  to  be  guilty  of  a  felony  which  justified  the  defendant 
in  causing  his  arrest,  since  under  the  Penal  Code  of  New  York  *® 
one  is  guilty  of  larceny  in  withholding  property  from  its  true 
owner  where  he  withholds  it  with  an  "  intent "  to  deprive  him 
of  the  property,  it  not  beii;ig  essential  that  he  intends, to  commit 
a  crime  for  the  crime  consists  of  intentionally  doing  an  act  pro- 
hibited by  the  statute.*'' 

A  lien  is  not  revived,  after  the  property  has  been  surrendered, 
where  the  automobile  is  again  given  to  the  same  party  to  make 
other  repairs  which  are  paid  for.** 

Under  a  statute  giving  a  garage  keeper  a  lien  upon  an  auto- 
mobile for  repairs  made  "  at  the  request  or  with  the  consent  of 
the  owner,  whether  such  owner  be  a  conditional  vendee  or  a 
mortgagor  remaining  in  possession  or  otherwise "  the  words 
"  or  otherwise  "  are  to  be  construed  as  embracing  things  of  the 
same  kind  or  class  with  which  they  are  connected  and  are  held 
not  to  extend  to  a  lessee  or  sublessee.    Therefore  it  is  decided 


46.  Section  528. 

47.  Greene  v.  Fankhauser,  137 
App.  Div.  (N.  T.)  124,  121  N.  Y. 
Supp.  1004,  holding  that  a  defendant 
who  caused  the  arrest  of  a  person 
who  seized  and  withheld  his  auto- 
mobile to  enforce  the  payment  of  a 
debt  was  justified  in  causing  his  ar- 
rest, although  section  548  of  the 
Penal  Code  provides  that  it  is  a  good 
defense  to  an  indictment  for  larceny 
that  the  property  was  appropriated 
openly  under  a  claim  of  title  pre- 
ferred in  good  faith  even  though  the 
claim  be  untenable,  if  the  person 
appropriating  the  machine  asserted 
no  lien  thereon  and  that  moreover  he 
could  not  assert  a  lien  where  posses- 
sion was  unlawfully  obtained.  The 
court  said :  "  It  may  well  be  that 
if  the  plaintifE  had  the  lawful  pos- 
session  of  the   automobile  and   er- 


roneously, but  in  good  faith,  asserted 
ownership  or  a  lien  thereon,  the 
provisions  of  this  section  would  re- 
lieve him  of  the  charge  of  larceny  in 
detaining  the  property;  but  he 
asserted  no  lien,  and  if  it  might 
be  inferred  that  this  was  the  theory 
upon  which  he  was  withholding  the 
property,  still  the  section  would  not 
apply,  for  if  it  applies  to  the  asser- 
tion of  a  right  to  a  lien  at  all  it  must 
relate  only  to  a  case  where  the  pos- 
session has  been  obtained  lawfully. 
If  this  be  not  so,  then  a  creditor  is 
at  liberty  to  seize  the  personal  prop- 
erty of  his  debtor  anywhere  and  de- 
tain it  until  the  account  is  settled, 
and  if  he  acts  in  good  faith,  believ- 
ing that  he  had  a  right  to,  he  would 
not  be  subject  to  a  criminal  prosecu- 
tion."    Per  Laughlin,  J. 

48.  Ford    Motor    Co.    v.   Freeman, 
(Tex.  Civ.  App.),  168  S.  W.  80. 
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that  the  consent  or  knowledge  of  either  a  lessee  or  a  sublessee  of 
an  automobile  that  repairs  are  being  made  by  a  garage  owner 
will  not  avail  the  latter  so  as  to  give  him  a  lien  upon  the  auto- 
mobile.*^ 

And  the  consent  of  the  owner  is  not  to  be  inferred  merely 
from  the  fact  that  the  head  of  the  owner's  repair  department 
had  on  several  occasions  visited  claimant's  garage  while  the 
machine  was  there,  seen  the  work  done  on  it  and,  in  addition, 
furnished  the  two  parts  for  a  portion  of  the  machine."" 

In  Utah,  under  Comp.  Laws  1907,  sec.  1404,  giving  one  who 
shall  make,  alter,  repair  or  bestow  labor  upon  personal  prop- 
erty a  lien  on  such  property,  one  who  repairs  an  automobile 
under  an  express  or  implied  contract  to  pay  therefor  has  a  lien 
on  the  automobile.®^ 

Possession  of  the  property  and  of  the  lion  thereon  may  be 
transferred.''^ 

49.  Lloyd  v.  Kilpatriek,  71  Misc.  51.  Westminster  Inv.  Co.  v. 
E.  (N.  T.)  19,  127  N.  T.  Supp.  1096.      MeCurtain,   39   Utah   544,   118  Pac. 

50.  Lloyd  V.  Kilpatriek,  71  Mise.      564. 

E.  (N.  T.)  19,  127  N.  Y.  Supp.  1096.  52.  Goyena  v.  Berdoulay,   154   N. 

T.  Suppl.  103. 
23 
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CHAPTER  XVin. 

THE  HIEE  OF  AUTOMOBILES. 

Sec,  252.  General  considerations. 

253.  Ordinary  care  of  hirer. 

254.  Liability  for   servant's  acts  —  driver  furnished  by  owner. 

255.  Unlawful  or  negligent  acts  committed  by  third  parties. 

256.  Unlawful  sale  by  hirer. 

257.  Duties  and  rights  of  owner. 

257a.  Duties  and  rights  of  owner  —  contract  to  carry  to  certain  des- 
tination. 
257b.  Duties  and  rights  of  owner  —  liability  for  acta  of  bailee. 

258.  Keeping  in  repair. 

259.  Eights  of  hirer. 

260.  Duties   of  hirer. 

261.  Termination  of  hiring. 

262.  Surrender  and  return  of  automobile. 

263.  Compensation  for  hire. 

264.  Deviation  from  agreed  route. 

Sec.  252.  General  considerations. 

The  hiring  of  an  automobile  from  the  owner  creates  in  law  a 
fortn  of  bailment  known  as  locatio  rei.  Where  the  owner  of 
personal  property  lets  it  to  another  party,  who  is  to  pay  for  the 
use  of  it,  the  contract  is  for  their  mutual  benefit,  which  fact  is 
important  in  determining  the  rights  and  liabilities  of  the  partes.^ 

1.  Parsons  on   Contracts,  Vol.  II.  enjoyment  of  the  thing  hired,  and  to 

(9th  ed.)  134.  fulfil  all  his  own  engagements  and 

According     to     the     foreign     and  trusts  in  respect  to  it,  according  to 

Roman  law,  the  letter,  in  virtue  of  the  original  intention  of  the  parties: 

the    contract,   impliedly   engages   to  "  Proestroe  frtii  licere,  uti  licere." 

allow  to  the  hirer  the  full  use  and  This  implies  an  obligation  to  deliver 
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Where  a  machine  is  injured  or  destroyed  through  the  alkged 
negligence  of  the  hirer  it  is  a  question  for  the  jury  to  determine 
whether  such  negligence  has  been  establishd.^ 

Sec.  253.  Ordinary  care  of  hirer. 

A  party  who  hires  an  automobile  from  another  is  bound  only 
to  take  ordinary  care  of  the  machine  and  is  not  responsible  for 
damage  inflicted  to  the  automobile  if  ordinary  prudence  has  been 
exercised  while  the  machine  was  in  his  custody  as  a  bailee.* 

The  degree  of  care,  of  course,  which  the  hirer  of  an  automobile 
should  exercise  would  depend  upon  all  the  facts  and  circum- 
stances of  the  case,  but  still  it  is  only  ordinary  care  as  the  law 
defines  this  term  which  is  necessary  to  be  exercised.  The  hirer 
is  bound  to  render  such  care  in  the  case  as  the  owner  has  a 
right  to  expect  that  a  man  of  ordinary  capacity  and  caution 
would  take  of  the  automobile,  if  it  were  his  own  under  the  same 
circumstances.* 

Sec.  254.  Liability    for    servant's    acts  —  driver   furnished   by 
owner. 

Where  an  automobile  is  hired,  and  the  chauffeur  is  also  fur- 
nished by  the  owner,  in  whose  employ  he  is  and  by  whom  he 
is  paid,  the  hirer  having  no  authority  over  him  except  to  direct 
him  as  to  where  he  wishes  to  go,  the  chauffeur  is  considered  as 
the  servant  of  the  owner.     In  such  a  case  the  hirer  is  conse- 

the   thing  to   the   hirer;    to   refrain  from  any  fault,  inconsistent  with  the 

from  every  obstruction  to  the  use  of  proper  use  or  enjoyment  of  it.    These 

it  by  the  hirer  during  the  period  of  are  the  main  obligations  deduced  by 

the   bailment;    to   do   no   act   which  Pothier  from  the  nature  of  contract; 

shall  deprive  the  hirer  of  the  thing;  and    they    seem    generally    founded 

to  warrant  the  title  and  right  of  pes-  in  unexceptionable  reasoning.    Story 

session  to  the  hirer,  in  order  to  en-  on  Bailments,  p.  317. 

able  him  to  use  the  thing,  or  to  per-  2.  Brown  v.  Freeman,  84  N.  J.  L. 

form  the  service;  to  keep  the  thing  360,  86  Atl.  384. 

in  suitable  order  and  repair  for  the  3.  Parsons   on   Contracts,   vol.   II. 

purposes     of     the     bailment;     and,  (9th  ed.)  134,  135. 

finally,   to    warrant   the   thing   free  4.  Parsons   on   Contracts,   vol.   II. 

(9th  ed.)  134,  135. 
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quently  not  responsible  for  the  negligent  acts  of  such  employee 
but  the  owner  must  respond  therefor.® 

So  in  Massachusetts  the  question  is  considered  of  the  lia- 
bility of  the  owner  of  an  automobile  for  the  negligence  of  a 
driver  employed  by  him  where  he  has  let  the  automobile  with 
such  driver  to  a  third  person  and  such  negligent  act  occurs  while 
the  automobile  is  so  let.  In  this  case  the  defendants  let  their 
automobile  with  a  licensed  chauffeur  in  charge  of  it  to  another 
for  the  period  of  two  days.  The  one  to  whom  the  machine  was 
let  gave  orders  to  the  chauffeur  as  to  when  and  where  the  car 
should  be  driven  as  one  would  order  the  driver  of  a  common  car- 
riage hired  by  the  day  or  hour,  and  while  the  chauffeur  was 
obeying  such  an  order  the  negligent  act  occurred  causing  the 
injury  complained  of.  The  court  considered  the  analogy  be- 
tween a  contract  such  as  this  and  that  of  hiring  horses,  car- 
riage and  a  driver  and  held  that  the  same  principle  was  control- 
ling in  both  cases,*  saying  in  this  connection:  "If  the  defend- 
ants had  furnished  horses,  a  carriage  and  a  driver  under  a  simi- 
lar contract,  instead  of  an  automobile  and  a  driver,  there  would 
be  no  doubt  of  their  liability  for  the  negligence  of  the  driver  in 
the  management  of  the  team.  The  question  is  whether  the 
same  result  should  be  reached  upon  the  facts  of  this  case.  The 
analogy  between  the  two  kinds  of  contract  is  very  close.  The 
management  of  an  automobile  properly  can  b?  trusted  only  to  a 
skilled  expert.    The  law  will  not^  permit  such  a  vehicle  to  be  run 

6.  Arkansas.  —  Forbes     v.      Eein-  New  York.  —  Waldman  v.  Pieker 

man,  112  Ark.  417,  166  S.  W.  563,  51  Bros.,  140  N.  Y.  Suppl.  1019. 

L.  E.  A.  (N.  S.)  1164.  Pennsylvania.  —  Wallace    v.    Key- 

Lomsiana,  —  Wilkinson   v.   Myatt-  stone   Automobile,   239   Pa.   110,   86 

Dicks  Motor  Co.,  68  So.  96.  Atl.  699;  Neumiller  v.  Acme  Motor 

Massachusetts.  —  Tornroos    v.    B.  Car  Co.,  49  Pa.  Super.  Ct.  183. 

H.  White  Co.,  107  N.  E.  1015.  Wisconsin.  —  Gerretson     v.     Ram- 

Minnesota.  —  Myers    v.    Tri-State  bier  Garage  Co.,  149  Wis.  528,  136 

Automobile  Co.,  121  Minn.  68,  140  N.  N.    W.    182,    40    L.    R.   A.    (N.   8.) 

W.  184,  44  L.  R.  A.  (N.  S.)  113.  457. 

New  Jersey.  —  Rodenburg  v.  Clin-  6.  Shepard   v.   Jacobs,    204   Mass. 

ton  Auto  &  Garage  Co.,  85  N.  J.  L.  110,  90  N.E.  392,  26  L.  E.  A.  (N.  8.) 

729,  91  Atl.  1070.  442. 
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in  the  streets  except  by  a  licensed  chauffeur  of  approved  com- 
petency. The  danger  of  great  loss  of  property  by  the  owner, 
as  well  as  injury  to  the  chauffeur,  his  servant,  is  such  as  to 
make  it  of  the  highest  importance  that  care  should  be  exercised 
in  his  interest,  and  that  the  control  and  management  of  the  ma- 
chine should  not  be  given  up  to  the  hirer.  The  reasons  for  ap- 
plying this  rule  in  a  case  like  the  present  are  fully  as.  strong  as 
when  a  carriage  and  horses  are  let  with  a  driver."  '' 

Where  persons  have  hired  an  automobile  from  one  who  fur- 
nishes the  driver,  the  latter  is  bound  at  least  to  use  reasonable 
and  ordinary  care  to  avoid  injury  to  such  persons,  and  to  this 
end  he  is  bound  to  keep  a  proper  lookout  for  persons  and  vehi- 
cles upon  the  street  and  to  have  his  machine  under  such  control 
as  to  avoid  collisions.^ 

So  where  a  person  who  has  hired  an  automobile  is  injured  by 
the  negligence  of  the  driver  furnished  by  the  owner  and  the 
injury  would  not  have  happened  but  for  such  negligence,  it  is 
decided  that  the  owner  will  be  liable  to  the  passenger  for  the 
injuries  received,  as  where  the  driver  negligently  ran  near  to 
a  street  car  at  a  high  rate  of  speed  without  having  his  machine 
under  proper  control,  and  without  such  negligence  the  accident 
would  not  have  happened  even  though  the  brake  rod  broke  and 
such  breaking  was  caused  by  a  latent  defect.®  ' 

So  a  passenger  in  an  automobile  for  hire,  riding  beside  the 
driver  was  held  not  guilty  of  contributory  negligence  in  not 
warning,  advising  or  directing  the  driver  in  cases  of  emergency 
or  in  not  attempting  to  control  the  acts  of  the  driver  in  passing 
other  cars.^° 

But  where,  in  such  a  case  of  hiring,  it  is  claimed,  that  an 
injury  sustained  by  an  occupant  was  due  to  the  negligence  of  the 

7.  Per  Knowlton,  C.  J.  9.  Johnson  v.  Coey,  237  111.  88,  86 

8.  Forbes    s.    Eeinman,    112    Ark.      N.  E.  678,  21  L.  E.  A.   (N.  S.)   81, 
417,  166  S.  W.  563,  51  L.  E.  A.  (N.      affirming  142  111.  App.  147. 

S.)    1164;   Johnson  v.  Coey,  237  HI.  10.  Wilson   v.  Puget   Sound  Elee. 

88,  86  N.  E.  678,  21  L.  E.  A.  (N.  8.)       By.,  52  "Wash.  522,  101  Pac.  50. 
81,  affirrmng  142  111.  App.  147. 
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chauffeur,  furnished  by  the  owner,  it  rests  upon  the  plaintiff  to 
estabhsh  such  negligence  to  the  satisfaction  of  the  jury.^^ 

If  the  automobile  only  is  hired  and  the  chauffeur  is  the  serv- 
ant of  the  hirer,  a  different  situation  is  then  presented,  the  latter 
being,  under  such  circumstances,  responsible  for  the  negligent 
acts  of  the  chauffeur  within  the  scope  of  his  employment  or 
obeying  the  instructions  of  the  master. ^^ 

When  not  acting  within  the  authority  of  the  employment,  the 
owner  would  not  be  responsible  for  an  injury  to  the  automobile 
committed  by  the  chauffeur  as  a  result  of  his  own  wilful  malice, 
in  which  the  master  took  no  part.^* 

Sec.  255.  Unlawful  ornegligent  acts  committed  by  third  parties. 

If  an  automobile  is  lost  through  theft,  or  is  injured  as  a 
result  of  violence,  the  hirer  is  only  answerable  when  imprudence 
or  negligence  caused  or  facilitated  the  injurious  act.** 

However,  where  an  automobile  which  is  hired  out  is  lost  or 
injured,  the  hirer  is  bound  to  account  for  such  loss  or  injury. 
When  this  is  done,  the  proof  of  negligence  or  want  of  due  care 
is  thrown  upon  the  bailor,  and  the  hirer  is  not  bound  to  prove 
affirmatively  that  he  used  reasonable  care.*' 

Sec.  256.  Unlawful  sale  by  hirer. 

If  the  hirer  of  an  automobile  should  sell  it  without  authority 
to  a  third  party  the  owner  or  bailor  may  institute  an  action  of 
trover  against  even  a  bona  fide  purchaser,  one  who  purchases  the 
machine  innocently  believing  that  the  hirer  had  the  title  and 
power  to  sell.** 

Sec.  257.  Duties  and  rights  of  owner. 

The  owner  of  the  automobile,  or  the  party  letting  it  out,  is 

11.  Wallace  v.  Keystone  Automo-  14.  Parsons  on  Contracts,  vol.  II. 
bile  Co.,  239  Pa.  110,  86  Atl.  699.  (9th  ed.)  138. 

12.  See  in  this  connection,  ^  114,  15.  Parsons  on  Contracts,  vol.  II. 
herein  as  to  imputed  negligence.  (9th  ed.)    138. 

13.  Parsons  on  Contracts,  vol  II.  16.  Parsons  on  Contracts,  vol.  II. 
(9th  ed.)    137.  (9th  ed.)  138. 
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obliged  to  deliver  the  automobile  hired  in  a  condition  to  be  used 
as  contemplated  by  the  parties;  nor  may  the  owner  interfere 
with  the  hirer's  use  of  the  automobile  while  the  hirer's  interest 
is  in  it,  or  right  in  it  continues.  Even  if  the  hirer  abuses  the 
automobile,  although  the  owner  may  then,  as  it  is  said,  repossess 
himself  of  his  property,  if  he  can  do  so  peaceably,  he  may  not 
do  so  forcibly,  but  must  bring  an  action.  If  such  misuse  of 
the  automobile  terminates  the  original  contract  of  bailment  the 
owner  may  demand  the  automobile,  and,  on  refusal,  bring 
trover;  or,  in  some  cases,  he  may  bring  the  action  of  trover, 
without  demand.  ^^ 

Sec.  257a.  Duties  and  rights  of  owner  —  contract  to  carry  to 
certain  destination. 

Where  a  person  enters  into  a  contract  of  hiring  with  the 
owner  of  an  automobile  by  which  the  latter  undertakes  to  con- 
vey the  former  to  a  certain  destination  and  while  on  the  way, 
in  the  performance  of  such  agreement,  the  automobile  breaks 
down,  if  the  mechanism  cannot  be  properly  adjusted  at  the  time, 
and  the  owner  is  able  to  furnish  another  machine  so  as  to  com- 
plete his  contract  of  carriage  it  is  his  duty  to  do  so.^* 

Sec.  2  5  7b.  Duties  and  rights  of  owner  —  liability  for  acts  of 
bailee. 

The  owner  of  an  automobile  who  has  let  it  to  another  is  not 
responsible  for  any  negligence  of  the  latter  in  the  operation  of 
the  machine.^® 

The  fact  that  the  hirer  may  be  unskilful  is  also  held  not  to 
change  the  rule  in  this  respect;  except  it  might  appear  that  the 
latter  is  an  immature  child,  or  clearly  lacking  in  mental  capa- 
city or  intoxicated  or  the  like.^" 

17.  Parsons  on  Contracts,  vol.  n.,  151  N.  W.  455,  L.  E.  A.  1915  D.  691. 
(9th  ed.)  139,  140.  20.  Neubrand    v.    Kraft,    (Iowa), 

18.  Taxicab   Co.  v.  Grant,  3   Ala.  151  N.  W.  455,  L.  E.  A.  1915  D.  691. 
App.  393,  57  So.  141.  The  court  said: 

19.  Neubrand    v.    Kraft,    (Iowa),  "In    an    arg^ument    for    appellant 
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Sec.  258.  Keeping  in  repair. 

The  owner  of  an  automobile  who  lets  it  out  for  a  term  should 
keep  the  vehicle  in  good  order,  that  is,  in  proper  condition  for 
use;  and  if  expenses  are  incurreid  by  the  hirer  for  this  purpose 
the  owner  must  repay  them.  There  is  some  uncertainty  on  this 
point,  however.  ^The  true  principle  would  seem  to  be  that  the 
owner  is  not  bound  (unless  by  special  agreement,  express  or 
implied  by  the  particular  circumstances)  to  make  such  repairs 
as  are  made  necessary  by  the  natural  wear  and  tear  of  the  au- 
tomobile in  using,  or  by  such  accidents  as  are  to  be  expected,  but 
is  bound  to  provide  that  the  automobile  be  in  good  condition  to 
last  during  the  time  for  which  it  is  hired,  if  that  can  be  done  by 


counsel  contends  that  one  who  lets 
an  automobile  for  hire  ir  respon- 
sible for  the  proper  skill  and  care  of 
the  person  to  whom  he  intrusts  it. 
In  support  of  this  position  wc  are 
cite'd  to  certain  English  eases  where 
the  owner  of  a  cab  is  held  liable  for 
injuries  resulting  from  the  negli- 
gence of  the  driver.  But  such  eases 
are  parallel  neither  in  fact  nor  in 
principle  with  the  one  now  before 
us.  The  proprietor  of  a  car  or  hack 
stand  lets  his  carriages  supplied 
with  drivers  of  his  own  selection 
and  in  his  own  employment.  While 
to  a  certain  extent  the  driver  under 
such  circumstances  becomes  the 
servant  of  the  hirer,  he  does  not 
cease  to  be  the  servant  and  repre- 
sentative of  the  cab-owner  so  far  as 
the  immediate  care  and  management 
of  the  carriage  and  its  motive  power 
is  concerned,  and  if  by  his  careless 
or  reckless  driving  a  collision  occurs 
upon  the  street,  and  a  third  person 
is  thereby  injured  without  fault  on 
his  own  part,  the  owner  is  very 
reasonably  and  properly  held  to  re- 
spond in  damages.     But  the  owner 


of  a  livery  stable  or  garage  making 
a  business  of  letting  teams  or  car- 
riages or  motor  cars  to  customers 
who  propose  and  expect  to  do  their 
own  driving  has  never  been  held  to 
any  such  rule  of  responsibility  by 
any  court  so  far  as  the  precedents 
have  been  called  to  our  attention, 
and  we  think  there  is  no  general 
rule  or  principle  necessitating  such 
conclusion.  Cases  may  be  imagined, 
perhaps,  where  an  owner  recklessly 
lets  his  spirited  team  or  his  automo- 
bile to  an  immature  child,  or  to  a 
person  who  is  intoxicated  or  other- 
wise manifestly  incompetent  to 
manage  or  control  it,  with  the 
natural  result  of  a  collision  upon 
the  public  street  and  consequent  in- 
jury to  others.  It  may  well  be  that 
under  such  circumstances  the  owner 
would  be  held  liable  in  damages  not 
because  the  hirer  is  his  servant  or 
because  as  owner  he  is  required  to 
vouch  to  the  public  for  the  com- 
petency of  all  persons  to  whom  he 
may  let  his  teams  or  his  cars  for 
hire,  but  because  he  knew  the  in- 
competency of  this  particular  driver 
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reasonable  care,  and  afterwards  is  liable  only  for  such  repairs' 
as  are  made  necessary  by  unexpected  causes.^^ 

Sec.  259.  Rights  of  hirer. 

By  the  contract  of  hire,  the  hirer  of  the  automobile  acquires 
a  qualified  property  in  it  which  he  may  maintain  against  all  per- 
sons except  the  owner,  and  against  him  as  far  as  the  terms  and 
conditions  of  the  contract,  express  or  implied,  may  warrant. 
During  the  time  for  which  the  hirer  is  entitled  to  the  use  of  the 
automobile,  the  owner  is  not  only  bound  not  to  disturb  him  in 
that  use,  but  if  the  hirer  returns  it  to  the  owner  for  a  temporary 
purpose,  he  is  bound  to  return  it  to  the  hirer.^^ 

Upon  the  assumption  that  the  hirer  of  an  automobile  is  under 
the  obligation  to  return  it  to  the  hirer  in  as  good  condition  as  at 
the  commencement  of  the  bailment,  reasonable  wear  and  tear 
excepted,  it  has  been  decided  that  in  case  of  an  injury  to  an 
automobile  by  the  negligence  of  a  third  party,  the  hirer  may 
recover  therefor.^^ 

Sec.  260.  Duties  of  hirer. 

There  is  an  implied  obligation  on  the  part  of  the  hirer  to  use 
the  automobile  only  for  the  purpose  and  in  the  manner  for  which 
it  was  hired.  If  the  automobile  is  used  in  a  different  way,  or 
for  a  longer  time,  the  hirer  may  be  responsible  for  a  loss  thence 
accruing,  although  by  inevitable  casualty.  In  general  the  hirer 
must  not  abuse  the  automobile,  but  where  during  misuser  the 
machine  is  lost,  it  seems  that  trover  would  not  lie,  unless  the 
owner  can  show  that  the  loss  was  caused  by  misuser.^* 

and  the  imminent  peril  to  which  he  21.  Parsons  on  Contracts,  vol.  II. 

thereby  exposed  others  who  were  in  (9th  ed.)  140,  141. 

the  lawful  use  of  the  streets,  and  as  22.  Parsons  on  Contracts,  vol.  II. 

a     person     of     ordinary     prudence  (9th  ed.)   142. 

should   have   refrained  from  so  do-  23.    Manion  v.  Loomis  Sanitarium, 

ing.    Nothing  of  this  manifest  want  162  App.  Div.   (N.  T.)   421,  147  N. 

of  prudence  is  shown  in   this  ease  Y.  Suppl.  761. 

now  under  consideration."  24.  Parsons  on  Contracts,  vol.  II. 

(9th  ed.)  141,  142. 
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Sec.  261.  Termination  of  hiring. 

The  contract  for  the  hire  of  an  automobile  may  be  terminated 
by  the  expiration  of  the  time  for  which  the  vehicle  was  hired, 
or  by  the  act  of  either  party  within  a  reasonable  time,  if  no  time 
is  fixed  by  the  contract,  as  by  the  agreement  of  both  parties  at 
any  time;  or  by  operation  of  law  if,  for  instance,  the  hirer  be- 
comes the  owner  of  the  automobile,  or  by  the  destruction  of  the 
automobile.  If  it  is  destroyed  without  the  fault  of  either  party, 
before  any  use  of  it  by  the  hirer,  he  has  nothing  to  pay;  if  after 
some  use,  it  may  be  doubted  how  far  the  aversion  of  the  law  of 
apportionment  would  prevent  the  owner  from  recovering  pro 
tanto;  probably,  however,  where  the  nature  of  the  case  admitted 
a  distinct  and  just  apportionment,  it  would  be  applied.  Either 
party  being  in  fault  would,  of  course,  be  amenable  to  the  other. 
The  contract  might  wisely  provide  for  such  a  contingency  as 
the  destruction  of  the  automobile  in  such  manner.^'' 

Sec.  262.  Surrender  and  return  of  automobile. 

The  hirer  of  an  automobile  must  surrender  the  machine  at 
the  appointed  time,  and  if  no  time  is  specified  in  the  contract, 
then  whenever  called  upon  after  a  reasonable  time,  and  what 
constitutes  a  reasonable  time  is  to  be  determined  by  all  the  facts 
and  circumstances  of  each  particular  case.^® 

Sec.  263.  Compensation  for  hire. 

The  party  letting  an  automobile  for  hire  acquires  an  absolute 
right  to,  and  property  in,  the  compensation  due  for  the  vehicle 
hired;  and  the  compensation  or  price,  when  not  fixed  by  the 
parties,  must  be  a  reasonable  price,  to  be  determined  by  the 
circumstances.  Of  course,  where  a  definite  sum  is  stipulated, 
the  sum  agreed  upon  controls.^^ 

Sec.  264.  Deviation  from  agreed  route. 

In  Deming  v.  Johnson,  in  the  Supreme  Court  of  Errors  of 

25.  Parsons  on  Contracts,  vol.  II.      (9th  ed.)   142. 

(9th  ed.)   143.  27.  Parsons  on  Contracts,  vol.  11. 

26.  Parsons  on  Contracts,  vol.  II.      (9th  ed.)   143. 
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Connecticut/^  which  was  an  action  against  a  livery  stable  keeper 
for  injuries  to  one  who  had  hired  a  team  from  him,  due  to  the 
insufficiency  of  the  harness,  there  was  evidence  showing  that 
plaintiff,  with  knowledge  that  the  horse  was  easily  frightened 
by  automobiles,  had  driven  it  about  ten  miles  beyond  the  desti- 
nation agreed  upon,  the  road  to  which  was  seldom  traveled  by 
automobiles,  and  while  being  driven  upon  a  road  much  fre- 
quented by  automobiles  the  horse  was  frightened  by  a  passing 
automobile,  which  was  the  cause  of  the  accident  by  which  plain- 
tiff was  injured.  It  is  a  criminal  offense  in  Connecticut  for  any 
person  hiring  a  horse  wilfully  to  make  any  false  statement  rela- 
tive to  the  time,  place  or  manner  of  using  it,  with  intent  to  de- 
fraud any  person.  The  court  charged  that  the  mere  fact  that 
plaintiff  hired  the  team  to  go  to  a  certain  destination  and  drove 
beyond  that  point  to  the  place  of  the  accident  would  not  prevent 
a  recovery,  unless  it  contributed  to  the  injury,  in  which  case 
the  verdict  should  be  for  defendant  but  that,  if  the  team  was 
easily  frightened  by  proximity  to  automobiles,  and  plaintiff 
knew  of  this,  and  yet  drove  on  a  road  not  contemplated  in  the 
hiring,  and  more  traveled  by  automobiles  than  the  one  con- 
templated, and  if  plaintiff  by  driving  on  such  road  came  in 
proximity  to  an  automobile,  and  such  proximity,  so  brought 
about,  contributed  to  the  accident,  the  verdict  should  be  for  de- 
fendant.   The  court  said  in  part : 

"  It  is  true  that  the  plaintiffs  were  not  barred  of  redress  merely 
because  they  had  violated  the  terms  of  a  contract  or  the  provi- 
sions of  a  statute.  The  violation  of  the  statute  or  of  the  con- 
tract of  hiring  by  driving  upon  a  different  road  from  that  named 
in  the  agreement  of  hiring  was  a  material  fact  only  as  it  con- 
stituted a  breach  of  a  duty  which  the  plaintiffs  owed  the  de- 
fendants respecting  the  preventio'n  or  avoidance  of  such  an  acci- 
dent as  that  that  happened.^® 

If,  therefore,  driving  upon  the  road  where  the  accident  hap- 

28.  80  Conn.  553,  69  Atl.  347.  29.  Gitvnir  Monroe  v.  Hartford  St. 

Ey.,  76  Conn.  201-206,  56  Atl.  498. 
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pened  instead  of  upon  that  named  in  the  contract  of  hiring, 
could  not  have  contributed  to  cause  the  accident,  it  was  a  fact 
of  no  consequence  in  the  case.  But  in  the  description  in  the 
complaint  of  the  manner  in  which  the  accident  happened  it  is 
alleged  as  a  material  fact  that  the  horse  became  frightened  at 
a  passing  automobile.  Obviously  the  defendants'  alleged  neg- 
ligent act,  as  stated  in  the  complaint,  was  their  failure  to  fur- 
nish the  plaintifif s  with  reins  which  would  not  break .  when  the 
driver  was  in  a  proper  manner  attempting  to  control  the  horse 
when, frightened.  If  the  plaintiffs'  act  of  so  driving  upon  a  dif- 
ferent road  from  that  specified  in  the  contract  of  hiring  was  the 
cause  of  the  coming  in  proximity  to  an  automobile,  it  follows 
that  that  act  could  have  contributed  to  cause  the  accident. 
Whether  the  plaintiffs  were  driving  upon  a  different  road  than 
that  for  which  the  team  had  been  let  to  them,  and,  if  so,  whether 
that  fact  was  the  cause  of  their  coming  in  proximity  to  an  au- 
tomobile, and  whether  the  proximity  to  the  automobile  con- 
tributed to  cause  the  accident,  were  all  questions  of  fact  which 
the  court  in  the  statement  complained  of  properly  submitted  to 
the  jury.  The  question  was  not  one  of  contributory  negligence, 
but  whether  the  plaintiff's  wrongful  act  in  driving  upon  a  differ- 
ent road  in  violation  of  the  contract  of  hiring  contributed  to 
cause  the  injury,  although  in  respect  to  barring  a  recovery  by 
the  plaintiffs  there  is  no  material  distinction  between  such  a 
wrongful  act  and  contributory  negligence."  *" 

30.  Citing  Brosehart  v.  Tuttle,  59      33.     See  Palmer  v.  Mays,  80  Conn. 
Conn.  1-20,  21  Atl.  925,  11  L.  B.  A.      353,  68  Atl.  369,  15  L.  R.  A.  (N.  8.) 

428,  12  Ann.  Cas.  691. 
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CHAPTER  XIX. 

THE  CHAUFFETJE. 

Sec.  265.  ChaufEeur  defined. 

266.  Origin  of  term. 

267.  Chauffeur's  status. 

268.  Liability  of  master  for  chauffeur's  acta  —  in  generaL 

269.  Chauffeur  acting  contrary  to  authority. 

270.  Duties  of  chauffeur. 

271.  Amount  and  degree  of  care. 

272.  Eights  of  chauffeur. 

273.  Taking  automobile  without  owner's  consent  —  conspiracy. 

Sec.  265.  Chauffeur  defined. 

The  term  chauffeur  means  one  who  manages  the  running  of 
an  automobile.  The  term  in  legal  significance  may  be  said  to 
mean  any  person  operating  or  driving  a  motor  vehicle,  as  an 
employee,  or  for  hire.  This  is  the  definition  of  the  term  con- 
tained in  New  York  Motor  Car  Act,  and  is  substantially  the 
same  in  some  other  jurisdictions.^ 

1.  Web.  Int.  Diet.,  Supp.,  p.  39.  automobile   and   carries   on   a   hack- 

The  chauffeur  Is  engaged  in  man-  ing    business    personally    operating 

ual     labor.  —  Smith     v.     Associated  the    machine,    although    he    drives 

Omnibus  Co.,  Div.  Ct.  916.  "  for  hire  "  and  may  be  said  to  be 

Probably  the  best  definition  of  the  a   chauffeur,   nevertheless,   is   not   a 

term    chauffeur    is    that    the    word  "  chauffeur "  within  the  meaning  of 

designates  a  person  who  habitually  many    automobile    enactments    and 

and  as  an  occupation  drives  a  motor  does  not  come  within  the  commonly 

vehicle  commonly  called  an  automo-  accepted  understanding  of  the  word, 

bile,  for  hire  generally,  or  for  a  mas-  In  an  automobile  law  of  the  Province 

ter    or    employer    who    engages   the  of  Quebec  the  word  "  chauffeur "  has 

services    of   the    employee    at   regu-  been   defined   as   meaning   a  person 

lar  wages.     A  person  who  owns  an  skilled  in  operating  motor  vehicles 


366 


The  Law  of  Automobiles. 


Sec.  266.  Origin  of  term. 

A  chauffeur  was  a  member  of  the  bands  of  outlaws,  during 
the  reign  of  terror  in  France,  who  roamed  over  the  northeastern 
part  of  the  country  under  the  lead  of  John  the  Skinner,  or  Schin- 
derhaunes.  They  garroted  men  and  women,  and  roasted  their 
feet  to  compel  them  to  disclose  hidden  treasure.  In  1803  rig- 
orous measures  were  taken  which  resulted  in  their  suppression. 
With  the  increasing  use  of  the  automobile  as  a  means  of  recre- 


who  habitually  drives  such  vehicles 
as  a  means  of  livelihood.  See  sec- 
tion 1,  subdivision  2,  of  the  Motor 
Vehicle  Law  of  Quebec  1906.  This 
is  a  most  excellent  definition. 

In  New  York,<  as  is  the  case  in 
several  of  the  States,  the  term  has 
been  expressly  defined  by  the 
Motor  Vehicle  Law  as  meaning  any 
person  operating  or  driving  a  motor 
vehicle  as  an  employee,  or  for  hire. 

See  ch.  374,  N.  Y.  Laws,  1910, 
§  281,  p.  674. 

Legal  result  of  definition  of  term. 
—  All  persons  coming  within  the 
definitions  of  the  term  "  chauffeur," 
as  provided  in  the  various  automo- 
bile enactments,  are  subject  to  the 
regulations  intended  to  govern 
chauffeurs.  Conversely,  all  persons 
who  do  not  come  within  the  defini- 
tion are  exempt  from  those  provi- 
sions of  law  intended  to  govern  that 
class  of  individuals.  The  import- 
ance of  the  term  including  every 
person  intended  and  who  should  be 
regulated  as  a  chauffeur,  and  exclud- 
ing every  individual  who  should  not 
be  so  regulated,  is  apparent.  Take, 
for  example,  the  New  York  Motor 
Vehicle  Law  of  1904,  which  has  been 
copied  extensively  by  automobile 
legislation    throughout    the    United 


States.  Three  classes  of  persons 
were  required  to  register  with  the 
secretary  of  state;  namely,  owners, 
chauffeurs,  manufacturers,  and  deal- 
ers. If  a  person  does  not  belong 
to  either  one  of  these  classes  of  in- 
dividuals, he  is  not  subject  to  the 
regulations.  A  person  may  be 
neither  a  owner  nor  a  chauffeur  un- 
der the  1904  New  York  law,  in 
which  ease  he  is  at  liberty  toi  drive 
a  hired  or  borrowed  automobile 
without  a  license.  This  is  a  de- 
feet  in  laws  similar  to  the  one 
mentioned  and  should  be  remedied. 
The  true  purpose  of  regulations 
controlling  the  chauffeur  is  to 
regulate  all  automobile  drivers  who 
are  not  otherwise  permitted  by  li- 
cense to  drive  an  automobile.  Some 
of  the  State  laws  compel  owners  to 
obtain  a  driver's  license  before  they 
can  operate  a  motor  vehicle  which 
has  been  registered.  Other  State 
laws  permit  the  owner  to  drive  his 
automobile  upon  registration  of  the 
machine  with  the  proper  ofSee.  It 
will  be  seen  that  the  term  "  chauf- 
feur "  should  be  as  comprehensive  in 
its  meaning  as  is  intended  by  the 
law. 

All  chauffeurs  are  necessarily 
automobile  drivers,  but  all  automo- 
bile drivers  are  not  chauffeurs. 
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ation  and  transportation,  the  term  chauffeur  was  applied  to  the 
driver  who  operated  the  carriage  and  the  mechanic  who  was 
carried  to  look  after  the  machinery  and  fuel.  The  origin  of 
this  use  of  the  term  is  found  in  France,  where  automobiling  first 
found  favor  as  a  sport,  the  word  chauffeur  being  there  employed 
to  designate  a  fireman  or  stoker.^ 

Sec.  267.  Chauffeur's  status. 

The  legal  status,  duties,  and  responsibilities  of  the  chauffeur 
or  operator  of  a  motor  car  are  of  vital  interest,  not  only  to  the 
motorist,  but  to  all.  Those  who  employ  chauffeurs  by  reason  of 
employment,  have  interest  at  stake.  Those  who  are  employed 
as  chauffeurs  have  not  only  serious  responsibilities  of  a  personal 
nature,  but  are,  to  a  great  extent,  the  guardians  of  their  em- 
ployer's interests.  The  chauffeur  or  operator  of  an  automobile 
occupies  towards  his  employer  and  the  public  a  serious  position, 
one  which  compares  favorably  in  the  necessity  for  prudence,  dili- 
gence, and  intelligence  with  that  of  the  railroad  engineer  or 
master  of  a  ship. 

Sec.  268.  Liability  of  master  for  chauffeur's  acts  —  in  general. 

A  chauffeur  under  employment  is,  in  law,  a  servant,  and  the 
relation  existing  between  the  employer  and  employed  is  that  of 
master  and  servant.  From  this  relation  many  rights  and  lia- 
bilities flow.  The  general  rule  that  the  master  is  liable  for  the 
wrongful  injurious  acts  of  the  servant  or  employee,  committed 
in  the  course  of  his  employment,  applies  in  the  operation  of  an 
automobile  by  one  for  hire.* 

2.  The     New     IntSTnational     En-  Kentucky.  —  National    Cash    Eeg- 
cyelopedia,  vol.  IV.,  p.  427.  ister  Co.  v.  Williams,  171  S.  "W.  162. 

3.  Alabama.  —  Barfield    v.    Evans,  Maine.  —  Pease     v.     Gardner,     93 
65   So.  928;   CoUey  v.  Lewis,    (Ala.  Atl.  550. 

App.),  61  So.  37.  Massachusetts.  —Donnelly  v.  Har- 
Delaware. —  Grier -y.  Samuel,  (Del.  ris,  107  N.  E.  435;  Fitzgeral  v.  Bos- 
Super.),  86  Atl.  209.  ton  &  N.  St.  E.  Co.,  214  Mass.  435, 

Iowa.  —  Ewing      v.      Arctic      lee  101  N.  E.  1085. 
Cream  Co.,  147  N.  W.  294. 
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If  a  chauffeur  negligently,  while  about  his  employer's  busi- 
ness, runs  down  a  pedestrian,  who  is  in  the  exercise  of  due  care, 
the  employer  is  liable  in  damages  and  so  is  the  chauffeur.  But 
the  relation  of  master  and  servant  must  exist  at  the  time  in 
order  to  charge  the  master,*  and  it  must  affirmatively  appear  that 
the  servant  was  acting  in  the  scope  of  his  employment  or  under 
the  direction  or  orders  of  the  master.® 


Pennsylvania.  —  Witte  v.  Mit- 
chell-Lewis Motor  Co.,  244  Pa.  172, 
90  Atl.  528. 

Evidence  is  inadmissible  of  the 
chauffeur's  care  generally  for  the 
purpose  of  showing  due  care  on  the 
particular  occasion.  Garr  v.  Stern, 
(Cal.  App.),  120  Pae.  35. 

The  master's  liability  is  uot  af- 
fected by  the  fact  that  the  chauf- 
feur while  in  the  course  of  trans- 
acting his  master's  business  per- 
mits a  stranger  to  drive.  Kayser  v. 
Van  Nest,  (Minn.),  146  N.  W.  1091. 
And  in  Bhode  Island  it  is  held  not 
to  be  affected  by  the  provisions  of 
the  registration  law.  Colwell  v. 
JEtna  Bottle  &  Stopper,  33  E.  I.  531, 
82  Atl.  388. 

Liability  of  city,  see  Johnston  v. 
Chicago,  258  111.  494,  101  N.  E.  960, 
Ann.  Cas.  1914  B.  339,  45  L.  E.  A. 
(N.  S.)  1167. 

4.  See  Eeynolds  v.  Buck,  127  Iowa 
601,  103  N.  W.  946. 

It  is  the  rule  of  the  common  law 
that  the  master  is  responsible  for  the 
acts  of  the  servant  whom  he  selects, 
and  through  whom  in  legal  contem- 
plation he  acts,  provided  that  the 
particular  act  was  done  by  the  ser- 
vant in  the  carrying  out  of  the  duty 
given  to  him  by  his  master,  and  for 
the  purpose  of  doing  what  he  has 
been  sent  out  to  do.    Fiero'  on  Torts, 


p.  86. 

The  method  and  manner  of  pay- 
ment is  material  upon  the  question 
whether  the  relation  of  master  and 
servant  exists.  Minor  v.  Stevens, 
(Wash.),  118  Pac.  313. 

SufBciency  of  pleading,  see  Bar- 
field  V.  Evans,  (Ala.),  65  So.  928; 
CuUeu  V.  Thomas,  150  App.  Div.  (N. 
Y.)  475,  135  N.  T.  Suppl.  22;  Bubin 
V.  Burman,  87  Misc.  E.  (N.  Y.)  174, 
149  N.  Y.  Suppl.  483. 

5.  Alabama. —  Stovall  v.  Corey 
Highlands  Land  Co.,  66  So.  577;  Bar- 
field  V.  Evans,  65  So.  928.  . 

Delaware. —  Lamanna  v.  Stevens, 
(Del.  Super.),  93  Atl.  962. 

Georgia.  —  Fielder  v.  Davidson, 
139  Ga.  509,  77  S.  E.  618. 

Minnesota.  —  Kayser  v.  Van  Nest, 
125  Minn.  277,  146  N.  W.  1091,  51 
L.  E.  A.  (N.  S.)  970. 

Missouri. —  Warrington  v.  Bird, 
(Mo.  App.),  151  S.  W.  754. 

Tennessee.  —  Goodman  v.  Wilson, 
129  Tenn.  464,  166  S.  W.  752,  51  L. 
E.  A.  (N.  S.)   1116. 

The  burden  of  proof  is  on  the 
plaintiff  to  establish  this.  Patterson 
V.  NuUican,  (Ala.  App.),  66  So.  914; 
Curran  v.  Lorch,  243  Pa.  247,  90  Atl. 
62;  Luckett  v.  Eeighard,  (Pa.),  93 
Atl.  773. 

A  presumption  arises  that  a  chauf- 
feur was  acting  within  the  scope  of 
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The  owner  of  an  automobile  is  liable  as  a  general  rule  for 
the  acts  of  his  chauffeur  while  performed  in  the  scope  of  his 
employment.    It  is  said :  "  The  test  for  the  prima  facie  "responsi- 


his  employment  upon  proof  of  own- 
ership of  automobile  in  defendant 
and  that  the  chauffeur  was  employed 
by  him.  Hassman  v.  Harry,  (Mo. 
App.),  170  S.  W.  403. 

Admissioi^  by  defendant  of  owner- 
ship of  machine  is  not  proof  as  to 
the  scope  of  employment  of  the 
chauffeur.  Lamanna  v.  Stevens, 
(Del.  Super.),  93  Atl.  962. 

Injuries  occurring  while  demon- 
strator in  charge  of  machine  held  to 
render  master  liable.  McGuire  v, 
Autocar  Sales  Co.,  150  App.  Div 
(N.  Y.)  278,  134  N.  T.  Suppl.  702 
see  Wooding  v.  Thorn,  148  App.  Div, 
(N.  Y.)  21,  132  N.  Y.  Suppl.  50; 
Holmbroe  V.  Morgan,  (Oreg.),  138 
Pac.  1084;  Stern  v.  International  By. 
Co.,  153  N.  Y.  Suppl.  520. 

Where  members  of  an  owner's 
family  use  an  automobile  the  owner 
is  held  liable  in  the  following  cases 
generally  upon  the  theory  of  the 
law  of  master  and  servant. 

Kentucky.  —  Stowe  v.  Morris,  147 
Ky.  386,  144  S.  W.  52,  39  L.  E.  A. 
(N.  S.)  224,  (son  using  father's  auto 
for  own  personal  pleasure). 

Massachusetts. —  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761,  (son 
acting  in  pursuance  of  orders  of 
father  in  respect  to  taking  his 
mother  out). 

Minnesota.  —  Kayser  v.  Van  Nest, 
125  Minn.  277,  146  N.  W.  1091,  51 
L.  E.  A.  (N.  S.)  970,  (error  to  direct 
verdict  for  defendant  where  father 
authorized  son  to  use  automobile  for 
his  own  pleasure). 

Missouri. —  Marshall     v.     Taylor, 
24 


168  Mo.  App.  340, 153  8.  W.  527,  (son 
chauffeur  for  family  and  permitted 
to  use  the  car  for  his  own  pleasure. 
See  Hays  v.  Hogan,  (Mo.  App.),  165 
S.  W.  1125;  Daily  v.  Maxwell,  152 
Mo.  App.  415,  133  S.  W.  351. 

Oklahoma.  —  McNeal  v.  McKain, 
33  Okla.  449,  126  Pae.  742,  41  L.  E. 
A.  (N.  S.)  775,  (son  authorized  to 
drive  automobile  for  pleasure  of 
family). 

Texas.  —  Prince  v.  Taylor,  (Civ. 
App.),  171  S.  W.  826,  (owner  liable 
for  act  of  son  in  directing  chauffeur 
in  operation  of  car  without  regard 
to  son's  agency);  Allen  v.  Bland, 
(Civ.  App.),  168  S.  W.  35,  (eleven 
year  old  boy  authorized  by  father 
to  call  for  and  use  car  at  any  time ) . 

In  other  cases  the  owner  has  been 
held  not  liable  under  much  the  same 
circumstances. 

Alabama. —  Parker  v.  Wilson,  179 
Ala.  361,  60  So.  150,  43  L.  E.  A.  (N. 
S.)  87,  (son  using  machine  for  own 
pleasure). 

Iowa.  —  Eeynolds  v.  Buck,  127 
Iowa  601,  103  N.  W.  946,  (son  using 
car  without  authority  for  purposes 
of  his  own). 

Minnesota.  —  Ploetz  v.  Holt,  124 
Minn.  169,  144  N.  W.  745,  (son  us- 
ing car  for  purposes  of  his  own  — 
owner's  liability  for  jury). 

New  Jersey.  —  Doran  v.  Thomson, 
76  N.  J.  L.  754,  71  Atl.  296,  19  L.  E. 
A.  (N.  S.)  335,  131  Am.  St.  Eep. 
677,  (daughter  accustomed  to  use  car 
for  her  own  pleasure). 

New  York.  —  Heissenbuttel  v. 
Meagher,  162  App.  Div.  752,  147  N. 
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bility  p.f  the  master  in  such  cases  is  not  whether  the  particular 
service  being  performed  was  specially  authorized,  but  it  is 
whether  the  act  which  occasioned  the  injury  was  within  the  scope 
of  the  servant's  authority  in  prosecuting  the  business  for  which 
he  was  employed  by  the  master."  ^ 

In  a  case  in  Minnesota  which  was  an  action  to  recover  dam- 
ages for  the  loss  of  the  use  of  certain  vehicles  which  were 
damp.ged  as  the  result  of  a  collision  between  appellant's  auto- 
mobile and  respondent's  team  and  buggy,  it  was  decided  that 
the  court  correctly  charged  the  jury  that  appellant  was  respon- 
sible for  the  conduct  of  his  driver,  and  that  the  owner  of  the 
vehicles  was  entitled  to  recover,  if  those  in  charge  of  the  team 
Avere  in  the  exercise  of  due  care  and  if  the  driver  of  the  automo- 
bile was  negligent.'' 

And  it  is  said  in  this  connection  that  since  the  scope  of  the 
servant's  employment  is  necessarily  dependent  on  circumstances, 
no  hard  and  fast  rule  can  be  laid  down  as  to  the  scope  of  any 
particular  employment. 

It  is,  therefore,  ordinarily  a  question  for  the  jury  whether  the 

Y.   Suppl.  1087,    (son  authorized   to  ■would  seem  on  sound  reason  in  such 

use    automobile   for   his   own   pleas-  cases  that  the  true  rule   should  be 

ure) ;  Sehultz  v.  Morrison,  154  N.  T.  that  to  render  the  owner  liable  there 

Suppl.  257,  (owner  not  liable  for  neg-  should  actually  exist  the  relation  of 

ligence  of  member  of  family  in  using  master  and  servant,  as,  for  instance, 

car);    Maher  v.  Benedict,   123  App.  where    the    member    of    the    family 

Div.  579,  108  N.  Y.  Suppl.  228,  (son  operating  the   car   actually  acts  as 

allowed    to    drive    car    at    his    own  chauffeur  under  the  direction  of  the 

pleasure).  owner.     In  cases  of  permissive  uses 

North  Carolina.  —  Linville  v.  Nis-  there  would  seem  to  be  no  more  rea- 

sen,  77  S.  E.  1096,  (father  only  liable  son  to  hold  the  owner  liable  than  in 

if   son   acting   in   scope   of   his   em-  the   case   of  a  mere   licensee.     Cer- 

ployment).  tainly    if    used    contrary    to    orders 

Oregon.  —  Smith     v.     Burns,     142  there   should  be  no   liability. 

Pac.  352,  (stepson  using  car  without  6.  Shamp    v.    Lambert,    142    Mo. 

consent).  App.  567,  121  S.  W.   770,  per  Nor- 

It  will  be  seen  from  an  ezamina-  toni,  J.    See  Lefkowitz  v.  Sherwood, 

tion  of  the  foregoing  decisions  that  (Tex.  Civ.  App.),  136  S.  W.  850. 

there  is  a  lack  of  harmony  in  regard  7.  Thomas  v.  Armitage,  111  Minn. 

to   the   liability   of   the    owner.     It  238,  126  N.  W.  735. 
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relation  of  master  and  servant  existed  and  whether  the  act  was 
within  the  scope  of  the  latter's  employment.® 

Sec.  269.  Chauffeur  acting  contrary  to  authority. 

Where  a  chauffeur  uses  his  employer's  automobile  for  his 
own  personal  pleasure  and  contrary  to  authority,  a  party  negli- 
gently injured  by  the  car  cannot  hold  the  employer  liable,  since 
the  operator  of  the  vehicle  was  not,  at  the  time,  acting  for  his 
employer  and  within  the  scope  of  his  employment;  however, 
the  chauffeur  is  liable  in  damages.  Thus,  it  has  been  held  in 
New  York  that  an  absent  owner  of  an  automobile  was  not  liable 
for  the  negligence  of  the  chauffeur  committed  at  a  time  when  he 
was  not  engaged  in  the  owner's  business.® 

So  also  in  a  case  in  Georgia  a  similar  doctrine  is  affirmed.^" 
But  where  it  was  shown  that  the  defendant  was  the  owner 
of  an  automobile,  and  that  the  operator  or  chauffeur  was  in  his 
employment  for  the  purpose  of  operating  the  machine,  it  was 


8.  Alahama.  —  Levine  v.  Ferlin, 
68  So.  269;  CoUey  v.  Lewis,  (Ala. 
App.),  61  So.  37. 

California.  —  Adams  v.  Weisen- 
dauger,  (Cal.  App.),  150  Pac.  1010. 

Connecticut.  —  Carrier  v.  Donovan, 
88  Conn.  37,  89  Atl.  894. 

Kansas. —  Thompson  v.  Aultman, 
150  Pae.  587. 

'  Massachusetts. —  Campbell  v.  Ar- 
nold, 219  Mass.  160,  106  N.  E.  599; 
MeKeever  v.  EatUfEe,  218  Mass.  17, 
105  N.  E.  552;  Roach  v.  HinchclifE, 
(Mass.),  101  N.  E.  383;  Eeynolds 
V.  Denholm,  213  Mass.  576,  100  N.  B. 
1006. 

Missouri.  —  Marshall  v.  Taylor, 
168  Mo.  App.  240,  153  S.  W.  527; 
Whimster  v.  Holmes,  (Mo.  App.), 
164  8.  W.  236. 

New  Jersey.  —  (Jeise  v.  Mercer 
Bottling  Co.,  94  Atl.  24;  Missell  v. 
Hayes,  91  Atl.  322. 


New  York.  —  Zorn  v.  Pendleton, 
163  App.  Div.  33,  148  N.  T.  Suppl. 
370;  Pangburn  v.  Buick  Motor  Co., 
151  App.  Div.  756,  137  N.  Y.  Suppl. 
37. 

Ohio.  —  White  Oak  Coal  Co.  v. 
Rivoux,  33  Ohio  Cir.  Ct.  R.  642. 

Pennsylvania. —  Moon  v.  Mat- 
thews, 227  Pa.  St.  488,  76  Atl.  219, 
29  L.  R.  A.  (N.  S.)  856;  Ley  v. 
Henry,  50  Pa.  Super.  Ct.  591,  602. 

Washington. —  Hammous  v.  Set- 
zer,  72  Wash.  550,  130  Pae.  1141. 

Vmted  States.  —  Benu  v.  Forrest, 
213  Fed.  763,  130  C.  C.  A.  277. 

9.  Clark  v.  Buekmobile  Co.,  107 
App.  Div.  (N.  Y.)  120,  94  N.  Y. 
Supp.  771;  Stewart  v.  Baruch,  93  N. 
Y.  Supp.  161. 

10.  Mclntire  v.  Hartfelder-Garbutt 
Co.,  (Ga.  App.),  71  8.  E.  492.  See 
also  chapter  XK.,  herein. 
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held  that  there  was  a  sufficient  prima  facie  showing  that  the 
chaufifeur  at  the  time  of  the  collision  was  acting  within  the  scope 
of  his  employment. ^^ 

In  Collard  v.  Beach  ^^  it  was  held  that  the  court  erred  in  re- 
fusing to  give  the  following  charge  to  the  jury  as  requested: 
"If  the  jury  finds  either  that' the  defendant  left  the  automobile 
in  charge  of  his  son  to  take  it  home,  or  in  charge  of  his  son  and 
coachman  together  to  take  it  home,  or  in  charge  of  the  coach- 
man alone,  and  the  coachman  neglected  his  duty' in  that  regard 
and  allowed  the  son  to  run  the  machine,  arid  by  the  negligence  of 
the  son  the  accident  occurred,  without  contributory  negligence 
on  th6  plaintiff's  part,  then  in  either  case  the  defendant  is  re- 
sponsible and  liable  for  that  negligence  and  its  consequences." 
Concerning  the  liability  of  the  owner  of  an  automobile  for  the 
acts  of  one  operating  the  machine  an  interesting  case  arose  in 
Iowa.  In  Reynolds  v.  Buck,  decided  by  the  Supreme  Court  of 
Iowa  in  June,  1905,^^  it  appeared  that  the  defendant  who  dealt 
in  automobiles  decorated  one  for  use  in  a  parade,  and  after  the 
parade  directed  that  the  automobile  which  stood  in  front  of  the 
store  be  taken  inside,  and  he  then  left.  His  son,  employed  by 
the  defendant  as  a  clerk,  and  who  had  been  given  a  holiday  that 
day,  coming  upon  the  machine  where  it  stood,  invited  a  lady 
friend  to  ride,  and,  while  he  was  driving,  plaintiff's  horse  took 
fright  at  the  machine,  whereby  plaintiff  was  injured.  It  was 
held  that  defendant  was  not  liable,  even  conceding  the  son's 
negligence.  The  court  said :  "  At  the  time  of  the  accident  caus- 
ing the  plaintiff's  injuries  the  defendant  was  a  dealer  in  agri- 
cultural implements,  buggies,  automobiles,  etc.,  in  the  city  of 
Davenport,  and  his  son,  Emil  J.  Buck,  was  in  his  employ  as 
clerk.  There  was  an  automobile  parade  in  the  city  of  Daven- 
port in  the  afternoon  of  the  day  in  question,  and,  on  the  solici- 
tation of  the  committee  having  the  matter  in  charge,  the  de- 
ll. Stewart  v.  Baruch,  103  App.  12.  81  App.  Div.  (N.  Y.),  582,  81 
Div.  (N.  T.)  577,  93  N.  T.  Supp.  161.      N.  Y.  Supp.  619. 

13.  127  Iowa  601,  103  N.  W.  946. 
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fendant  decorated  an  electric  automobile  belonging  to  him,  and 
the  machine,  operated  by  one  of  his  daughters,  had  a  place  in  the 
parade.  The  son,  Emil  J.,  who  had  been  employed  in  his 
father's  establishment  for  some  time,  was  given  a  lay-off  or 
holiday  for  the  parade.  He  spent  the  forenoon  of  the  day  in 
decorating  a  steam  automobile  that  he  intended  to  use  in  the 
parade,  and  in  the  afternoon,  during  a  part  of  the  time  that  the 
parade  was  in  progress,  he  and  some  of  his  friends  used  the 
steam  machine  on  the  streets.  They  then  returned  it  to  the  de- 
fendant's place  of  business  and  left  it  on  the  premises ;  and  soon 
thereafter  the  son  and  his  companions,  young  men  and  women, 
went  to  the  river.  In  the  meantime  the  parade  was  concluded, 
and  the  electric  machine  was  returned  to  the  defendant's  place  of  > 
business  by  the  daughter,  and  left  on  the  street  in  front  of  the 
store.  The  defendant  was  present  at  the  time  and  directed  an 
employee  to  take  it  in,  and  soon  thereafter  he  left  the  store.  A 
short  time  after  the  defendant  had  left  the  store  the  son,  Emil 
J.,  and  a  young  lady  friend  returned  thereto,  and  she,  desiring 
to  go  home  from  there,  accepted  his  invitation  to  ride  home  in 
the  automobile.  He  took  her  to  her  home  by  the  nearest  route, 
and  on  his  way  back  to  his  father's  store  the  plaintiff's  horse 
became  frightened  at  the  machine,  and  the  accident  happened, 
resulting  in  the  injury  complained  of.  Conceding,  for  the  pur- 
pose of  this  appeal,  that  the  son  was  negligently  operating  the 
machine  at  the  time  of  the  accident,  was  such  negligence  charge- 
able to  the  defendant  under  the  evidence?  We  are  clearly  of 
the  opinion  that  it  was  not.  The  direct  evidence  all  shows  that 
his  use  of  the  electric  automobile  was  solely  for  the  pleasure  and 
convenience  of  the  young  lady  and  himself,  and  that  it  was  in 
no  way  or  sense  connected  with  his  employment  or  with  the  de- 
fendant's business.  The  mere  fact  that  the  automobile  still  wore 
the  decorations,  and  that  it  might  on  account  thereof  attract  at- 
tention and  incidently  advertise  the  defendant's  business,  would 
not  have  justified  the  jury  in  finding  that  the  son  was  about  his 
father's  business  at  the  time.    An  inference  so  far-fetched  would 
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not  be  permitted  to  control  and  destroy  direct  and  positive  evi- 
dence to  the  contrary.^* 

"  The  son  had  been  given  a  hohday  and  was  master  of  his 
own  time  on  that  day.  This  is  conclusively  shown.  The  de- 
fendant had  ordered  the  machine  put  away,  and  did  not  know 
that  his  son  wished  or  intended  to  use  it.  It  was  taken  and  used 
for  the  son's  own  pleasure,  and  we  think  the  verdict  was  properly 
directed  for  the  defendant."  ^^ 

Sec.  270.  Duties  of  chauffeur. 

The  careful  and  prudent  chauflfeur  constantly  should  have  in 
mind  the  legal  significance  of  his  acts  especially  in  reference  to 
their  effect  on  the  liability  of  his  employer.  There  are  many 
specific  precautions  of  which  every  chauffeur  or  operator  of  an 
automobile  should  have  knowledge  in  order  to  keep  himself  and 
his  employer  within  the  bounds  of  freedom  from  legal  liability. 
First,  the  statutory  requirements  or  precautions  of  the  State 
wherein  the  machine  is  run  should  be  known  and  obeyed.  The 
provisions  in  reference  to  lamps  when  running  at  night,  .the  dis- 
playment  of  numbers,  the  necessity  for  locking  the  machine 
when  left  temporarily  in  the  street,  requirements  pertaining  to 
speed,  meeting  horses,  and  other  matters  should  be  so  familiar 
that  correct  action  will  take  place  automatically  and  without  tak- 
ing time  for  unnecessary  thought.  The  statutory  requirements 
are  not  all,  however,  that  the  prudent  automobile  operator  must 
understand.  The  courts  have  commenced  to  lay  down  rules  in 
reference  to  operating  motor  vehicles,  and  these  are  as  binding 
on  the  operator  as  the  legislative  regulations.  Let  us  see  what 
the  courts  have  said.  For  example,  a  New  York  statute  pro- 
vides that  a  person  operating  a  motor  vehicle  shall  at  request  or 
on  signal  by  putting  up  the  hand,  from  a  person  riding,  leading, 
or  driving  a  restive  horse,  bring  such  motor  vehicle  immediately 
to  a  stop.     Similar  provisions  exist  in  many  of  the  States  which 

14.  Meyer  v.  Houck,  85  Iowa  319,         15.  See  chapter  XX. 
52  N.  W.  235. 
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have  enacted  automobile  legislation.  It  will  be  noticed  that  the 
autoist  is  required  to  stop  his  car  on  signal.  There  is  no  neces- 
sity, however,  for  the  giving  of  such  a  signal  as  provided  by 
statute.  The  motorist  is  obliged  to  stop  even  if  no  signal  has 
been  given  where  his  machine  is  apparently  causing  danger. 
The  duty  to  stop  in  such  cases  is  independent  of  statyte,  and  it 
has  been  expressly  so  held  by  the  Supreme  Court  of  Illinois  and 
other  courts.^* 

Knowledge  of  this  rule  and  other  rules  which  have  been 
promulgated  by  the  courts  is  of  importance. 

Sec.  271.  Amount  and  degree  of  care. 

The  amount  and  degree  of  care  which  the  operator  of  an  auto- 
mobile should  exercise  depends  upon  the  circumstances  of  each 
particular  case,  including  the  condition  of  the  road,  the  exist- 
ence or  non-existence  of  traffic,  and  other  facts.  Reasonable 
care  must  be  exercised  to  avoid  accidents.  More  than  ordinary 
care  must  be  exercised  when  children  are  met  in  the  street.^'' 

The  law,  however,  is  not  all  against  the  automobilist  and  in 
favor  of  other  parties.  The  motorist  also  has  rights  which  must 
be  respected.  If  he  has  complied  with  the  law  his  rights  on  the 
road  are  equal  to  the  rights  of  other  parties.  He  has  the  right 
to  assume,  and  to  act  upon  the  assumption,  that  every  person 
whom  he  meets  will  also  exercise  the  ordinary  care  and  caution 
according  to  the  circumstances,  and  will  not  negligently  or  reck- 
lessly expose  himself  to  danger,  but  rather  make  increased  ex- 
ertion to  avoid  collision.^* 

No  matter  how  great  the  rate  of  speed  may  be  which  the  law 
permits,  the  operator  still  remains  bound  to  anticipate  that  he 
may  meet  persons  on  a  public  street,  and  he  must  keep  his  ma- 
le. Christie  v.  Elliott,  216  111.  31,  See  section  81  as  to  duty  to  and 
1  L.  E.  A.  (N.  8.)  124,  74  N.  E.  liability  for  injuries  to  children  in 
1035,  3  Ann.  Gas.  487.                               the  street. 

17.  Thies    v.    Thomas,    77    N.    T.  18.  Thies    v.    Thomas,    77    N.    Y. 

Supp.  276.  Supp.  276. 

See  sections  46  and  70,  herein. 
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chine  under  such  control  as  will  enable  him  to  avoid  a  collision 
with  another  person  also  using  care  and  caution.  If  necessary 
he  must  slow  down  and  even  stop.  No  blowing  of  a  horn,  or 
of  a  whistle,  nor  the  ringing  of  a  bell  or  gong,  without  an  at- 
tempt to  slacken  his  speed,  is  sufficient,  if  the  circumstances  at 
a  given  point  demand  that  the  speed  should  be  slackened  or  the 
machine  stopped,  and  such  a  course  is  practicable,  or,  in  the 
exercise  of  ordinary  care  and  caution  proportionate  to  the  cir- 
cumstances, should  have  been  practicable.  The  true  test  is,  that 
he  must  use  all  the  care  and  caution  which  a  careful  and  prudent 
driver  would  have  exercised  under  the  same  circumstances.  The 
operator  of  an  automobile  is  not  exempt  from  liability  for  a 
collision  in  a  public  street  by  simply  showing  that  at  the  time  of 
the  accident  he  did  not  run  at  a  rate  of  speed  exceeding  the 
limit  allowed  by  law.^' 

In  turning  comers  a  person,  whether  an  adult  or  an  infant, 
has  the  right  to  assume  that  the  operator  of  an  automobile  will 
exercise  care  and  respect  the  rights  of  pedestrians.  Due  care  in 
operation  requires,  under  such  circumstances,  that  the  vehicle 
should  be  slowed  down  and  operated  with  diligence.  At  such  a 
place  the"  operator  is  bound  to  take  notice  that  people  might  be 
crossing,  or  entering  thereon;  and  this  obligation  on  the  part  of 
the  operator  of  the  machine  is  one  which  a  pedestrian  has  a 
right  to  assume  will  be  observed.^" 

When  the  automobile  is  temporarily  left  unattended  in  the 
street,  certain  precautions  should  be  taken  by  the  chauffeur  to 
prevent  the  machine  from  being  started  by  intermeddlers,  but  it 
is  not  the  operator's  duty,  as  correctly  stated  in  the  opinion  of  a 
New  York  case,  to  chain  the  machine  to  a  post  or  to  fasten  it 
so  that  it  will  be  absolutely  impossible  for  a  third  party  to  start 
it.     Only  reasonable  care  is  required  to  be  exercised  in  such  a 

19.  Thies    v.    Thomas,    77    N".    Y.  20.  Buseher  v.   New  York   Trans- 

Supp.  276.  portation  Co.,  106  App.  Div.  (N.  Y.) 

See   section  88  as  to  speed  rega-  493,  94  N.  Y.  Supp.  796. 

lations,    and    also    chapters    ZIII.,  See  section  125,  herein  as  to  turn- 

XIV.,  and  XV.,  herein.  ing  corners. 
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case.  Of  course,  where  a  statute  requires  a  certain  manner  of 
locking  the  machine,  the  requirement  must  be  complied  with.*^ 

And  it  is  declared  in  a  case  in  Missouri  that  it  is  gross  negli- 
gence for  a  chauffeur  to  suddenly  move  an  automobile  back- 
ward with  great  speed,  without  warning  that  he  is  about  to  do 
so  or  looking  out  for  the  safety  of  persons  near  by  or  of  those 
who  may  be  getting  on  or  off  the  cars  at  such  place.  ^^ 

A  witness  should  not  be  permitted  to  give  his  opinion  as  to  the 
competency  of  a  person  to  drive  an  automobile  as  the  jury  is 
capable  of  drawing  the  proper  inference  from  a  statement  of 
the  facts.^* 

Sec.  272.  Rights  of  chauffeur. 

Ordinarily  where  the  chauffeur's  contract  for  service  is  for 
a  certain  time,  if  the  employer  discharges  the  chauffeur  before 
the  expiration  of  the  term  of  employment,  the  employer  is  still 
liable  for  the  chauffeur's  pay  unless  the  latter  has  given  cause 
by  showing  himself  unable  or  unwilling  to  do  what  he  has  un- 
dertaken to  do.^* 

But  if  the  contract  is  for  a  time  certain,  and  the  chauffeur 
leaves  without  cause  before  the  time  expires,  it  is  held  that  a 
servant  in  such  a  case  has  no  claim  for  services  already  rendered. 
However,  if  prevented  from  performing  his  duties  by  sickness, 
or  similar  inability,  the  chauffeur  may  recover  pay  for  what  he 
has  done  on  a  quantum  meruit.^^ 

It  must  not  be  forgotten  that  the  contract  between  the  chauf- 
feur and  his  employer  is  mutual.     The  employer  has  a  claim 

21.  Berman  v.  Sehultz,  40  Misc.  E.  the  part  of  the  owner. 

(N.   T.)    212,   84  N.  Y.   Supp.   292,  See  section  85,  herein  as  to  vehicleB 

holding  that  where  a  chaufBeur  left  standing  on  highway, 

an  automobile  in  the  street  tempo-  22.  Shamp    v.    Lambert,    142    Mo. 

rarily,   after  turning  off  the  power  App.  567,  121  S.  W.  770. 

and  applying  the  brake,  and  the  au-  23.  Pantagea    v.    Seattle    Electric 

tomobile  was  started  by  the  wilful  Co.,  55  Wash.  453,  104  Pac.  629. 

act  of  boys,  resulting  in  a  collision  ■  24.  Parsons  on  Contracts,  vol.  H. 

with  a  wagon,  the  act  of  the  boys  (9th  ed.)  34. 

was  the  proximate  cause  of  the  in-  25.  Parsons  on  Contracts,  vol.  II. 

jury,  and  there  was  no  liability  on  (9th  ed.)  36-40. 
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against  the  chauffeur  for  neglect  of  duty,  and  the  employer  does 
not  waive  this  claim  by  paying  the  chauffeur  and  continuing  him 
in  his  service.** 

Sec.  273.  Taking  automobile  without  owner's  consent  —  con- 
spiracy. 

In  a  case  in  South  Carolina  it  is  decided  that  the  law  of  con- 
spiracy is  not  restricted  to  unlawful  acts  which  affect  the  com- 
munity or  public,  as  distinguished  from  an  individual.  And  the 
doctrine  is  affirmed  that  it,  is  not  necessary  in  order  to  constitute 
a  conspiracy  that  the  acts  agreed  to  be  done  should  be  acts  which, 
if  done,  would  be  criminal,  but  that  it  is  enough  if  the  acts 
agreed  to  be  done  are  wrongful,  that  is,  amount  to  a  civil  wrong. 
So  in  this  case  it  was  decided  that  while  there  is  no  statute  mak- 
ing it  criminal  to  use  the  automobile  of  another  without  his  con- 
sent, yet  it  is  clearly  unlawful  to  so  use  it,  and  that  an  indict- 
ment for  conspiracy  lies  for  the  taking  of  an  automobile  with- 
out the  owner's  consent.*'' 

26.  Parsons  on  Contracts,  vol.  EC.         27.  State  v.  Davis,  (S.  C.  1911),  70 
(9tli  ed.)  48.  S.  E.  811. 
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Sec.  274.  General  considerations. 

The  question  to  what  extent  an  employer  is  legally  respon- 
sible for  the  acts  performed  and  contracts  made  by  his  chauffeur 
is  one  which  affects  all  automobilists  who  employ  drivers.  The 
following  propositions  have  now  been  definitely  established. 

1.  The  chauffeur  is  an  employee  and  a  servant  of  his  em- 
ployer while  engaged  in  the  business  for  which  he  is  hired. 

2.  He  is  employed  to  operate  and  drive  his  employer's  car  only 
at  such  times  and  to  such  places  as  designated  by  his  employer 
personally,  or  his  agent,  either  expressly  or  by  implication. 

3.  Any  driving  for  the  chauffeur's  own  pleasure  at  times  or  to 
places  not  authorized  expressly  or  by  implication  by  the  em- 
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ployer  does  not  constitute  driving  for  the  employer,  and  an  in- 
jury occurring  while  so  driving  will  not  bind  the  employer. 

4.  In  order  to  hold  the  owner  of  an  automobile  responsible 
for  an  alleged  injury  caused  by  any  other  person  driving  his  ma- 
chine, the  relation  of  master  and  servant  must  have  existed  at 
the  time. 

5.  The  borrower  of  an  automobile  cannot  make  the  person 
loaning  it  responsible  for  the  former's  conduct  or  acts.  There 
is  no  relation  of  master  and  servant  in  such  a  case.  There  is  no 
hiring. 

Although  as  a  general  proposition  it  is  laid  down  that  an 
owner  of  an  automobile  may  not  be  held  legally  liable  for  the  acts 
of  the  chauffeur  which  are  committed  when  not  engaged  in  the 
owner's  business,  it  is,  however,  difficult  to  determine  in  every 
case  when  a  chauffeur  does  not  act  for  his  employer.  He  is 
hired  to  drive  the  automobile  and  to  care  for  it,  but  the  terms 
of  his  employment,  generally  speaking,  authorize  him  to  drive 
only  as  directed.  In  other  words,  he  has  no  independent  action 
of  his  own  volition.  If  he  is  to  drive  with  authority  to'  a  cer- 
tain city,  for  example,  he  must  have  either  express  or  implied 
permission  to  do  so.  If  he  orders  supplies  for  the  automobile  he 
must  also  have  similar  authority. 

The  owner  of  an  automobile  is  not  necessarily  liable  for  an 
injury  committed  by  his  chauffeur  while  driving  the  automobile 
with  the  owner's  consent,  if  the  chauffeur  was  driving  at  the 
time  for  his  own  pleasure  or  business.  This  is  what  the  Ap- 
pellate Division  of  the  Supreme  Court  of  New  York  has  de- 
cided, in  the  case  of  Cunningham  v.  Castle.^ 

The  owner  had  loaned  the  chauffeur  his  automobile  for  a  cer- 
tain length  of  time,  during  which  time  an  injury  was  inflicted 
on  the  public  highways.  The  opinion  of  the  court  is  based  upon 
the  theory  that  there  was  no  relationship  of  master  and  servant 
when  the  injury  was  inflicted.    The  consent  to  use  the  machine 

1.  127  App.  Div.  (N.  Y.)  580,  111    See  further  in  this  connection 
N.  Y.  Supp.  1057.  4  285,  herein. 
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did  not  make  the  owner  liable.  The  case  was  the  same  as  any 
other  where  a  person  loans  one  vehicle  to  another.  Although 
the  court  in  this  case  did  not  cite  the  authorities,  there  are, 
nevertheless,  two  decisions  in  this  country  which  hold  that  the 
owner  of  an  automobile  cannot  be  held  legally  responsible  for 
the  acts  of  a  borrower. 

Just  exactly  under  what  circumstances  an  owner  is  respon- 
sible for  the  acts  of  his  chauffeur,  and  when  authority,  or  at 
least  the  presumed  relation  of  master  and  servant,  does  or  does 
not  exist  is  a  question  not  often  easy  to  decide.^ 

In  the  case  mentioned  Judge  Houghton  dissented.  The  facts 
in  this  case  as  disclosed  by  the  evidence  were  as  follows : 

The  plaintiff  called  the  defendant  as  a  witness,  who  testified: 
"  I  owned  a  Mercedes  automobile  and  employed  one  Harry  Boes 
'  as  a  chaufifeur  at  that  time.  I  had  been  out  in  the  automobile  the 
day  before  this  [accident]  occurred.  After  my  return  the  au- 
tomobile was  left  in  the  possession  of  Harry  Boes,  my  chauf- 
feur. At  that  time  he  asked  me  if  I  would  loan  him  the  ma- 
chine to  go  uptown  on  some  business  for  himself.  I  told  him 
yes,  but  to  hurry  back ;  only  to  be  gone  a  short  while ;  come  right 
back.'  That  was  all  that  took  place  between  the  chauffeur  and 
myself  as  to  loaning  him  the  machine.  It  was  about  ii  o'clock 
at  night  that  I  returned  to  my  apartment  and  loaned  Harry 
Boes  the  machine." 

Boes  testified :  "  I  was  Mr.  Castle's  chauffeur,  and  had  been  in 
his  employment  at  the  time  of  this  accident  to  the  best  of  my 
knowledge  about  two  and  a  half  or  three  months.  On  the  night 
before  this  injury  happened,  which  was  Sunday  night,  previous 
to  the  time  when  I  went  out  when  the  accident  happened,  I  had 
been  out  with  Mr.  Castle.  I  left  him  at  the  Pierrepont  Apartment 
in  Thirty-second  street,  right  near  Broadway.  On  leaving  him  I 
spoke  to  him  about  borrowing  the  machine  or  as  to  letting  me 
have  the  machine  for  purposes  of  my  own  and  my  own  pleasure. 
I  said :  '  Mr.  Castle,  may  I  use  your  car  for  an  hour  or  two  ?    I 

2.  See  $$  268,  285,  herein. 
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just  want  to  take  a  run  up  to  Harlem  and  be  back  in  an  hour  or 
an  hour  and  a  half  or  two  hours.'  Then  he  said :  *  All  right,  be 
careful;  if  anything  happens  be  sure  to  notify  me  right  away.' 
That  was  his  consent.  I  took  it  out  for  purposes  of  my  own 
entirely,  for  my  own  pleasure,  and  not  on  any  business  of  Mr. 
Castle's.  It  was  about  ten  niinutes  to  1 1  that  I  asked  Mr.  Castle 
for  permission  to  take  it  out." 

The  chauffeur  then  went  to  Shanley's,  where  he  was  joined  by 
two  women  and  a  friend.  He  took  them  uptown,  and  was  coming 
down  Eighth  avenue  from  1 50th  street  when  he  struck  the  plain- 
tiff at  Eighty-first  street  and  Central  Park  West,  about  half- 
past  I  in  the  morning. 

In  considering  these  facts  the  court  lays  down  the  following 
propositions  of  law  which  are  controlling  in  similar  cases: 

"  From  the  foregoing  cases  we  may  deduce  the  following  rules 
as  thoroughly  established :  First,  that  a  master  is  responsible  for 
the  negligence  of  his  servant  when  engaged  about  the  master's 
business,  and  within  the  scope  of  his  employment;  second,  that  a 
master  is  not  responsible  for  the  negligence  of  his  general,  servant 
if  at  the  time  of  the  negligence  he  has  become  ad  hoc  the  servant 
of  another,  and  engaged  in  the  business  of  that  other  and  under 
his  direction  and  control ;  third,  that  the  master  is  not  responsible 
for  the  negligence  of  his  general  servant  if  the  negligent  act  was 
committed  by  the  servant  not  in  the  prosecution  of  the  master's 
business  but  in  the  course  of  some  private  en-terprise  of  his  own; 
fourth,  that  even  if  in  the  prosecution  of  that  private  enterprise 
the  servant  uses  the  instrumentalities  of  the  master  for  his  own 
purposes,  without  the  knowledge  and  consent  of  the  master,  the 
master  is  not  responsible." 

In  response  to  the  contention  that  the  automobile  is  a  dangerous 
instrumentality,  and  that  having  been  entrusted  to  the  chauffeur 
the  master  is  liable  because  of  its  dangerous  character,  the  court 
said: 

"  The  automobile  is  not  a  dangerous  device.  It  is  an  ordinary 
vehicle  of  pleasure  and  business.  It  is  no  more  dangerous  than  a 
team  of  horses  and  a  carriage ;  or  a  gun,  or  a  sailboat,  or  a  motor 
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launch.  If  a  gamekeeper  had  borrowed  his  master's  gun  and  had 
gone  from  the  estate  on  a  hunting  expedition  of  his  own  and  had 
negligently  shot  a  man,  would  the  master  be  responsible  because 
he  was  using  that  instrument  if  carelessly  used,  the  gun?  I  do 
not  think  that  the  question  of  ignorance  of  consent  of  the  master 
has  any  bearing  whatever  upon  his  liability.  The  fact  that  the 
servant  has  used  the  horses  or  the  automobile  without  his  consent 
has  probative  force  upon  the  proposition  as  to  whether  or  not  the 
servant  was  engaged  in  the  master's  business  and  was  acting 
within  the  scope  of  his  employment." 

Judge  Houghton  in  the  dissenting  opinion  argues  that :  "  While 
a  powerful  automobile  may  not,  strictly  speaking,  be  deemed  a 
dangerous  instrument,  it  may  become  so  if  recklessly  driven. 
They  are  so  dangerous  that  the  Legislature  has  prescribed  that 
their  ownership  must  be  registered,  and  the  driver  licensed,  and 
that  speed  in  different  localities  must  be  regulated.  If  a  railroad 
official  should  loan  a  locomotive  to  one  of  the  company's  engineers 
for  the  purpose  of  hurriedly  visiting  a  distant  locality  it  could 
hardly  be  said  that  the  engineer  alone  would  be  liable  for  injuries 
/inflicted  upon  third  persons.  I  appreciate  that  the  case  is  on  the 
border  line,  but  it  seems  to  me  that  the  chauffeur  was  engaged  in 
the  business  of  the  master." 

The  great  importance  of  the  above  decision  rests  upon  the  fact 
that  consent  to  the  use  of  the  car  is  immaterial. 

In  a  later  case  in  New  York,  however,  it  is  said  that  an  auto- 
mobile being  a  dangerous  machine  its  owner  should  be  held  re- 
sponsible for  the  manner  in  which  it  is  used  and  that  his  liability 
should  extend  to  its  use  by  any  one  with  his  consent.  In  this  case 
it  was  decided  that  where  a  chauffeur,  while  in  charge  of  an  auto- 
mobile with  the  owner's  consent  on  a  pleasure  trip  on  his  own 
account,  so  managed  the  machine  that  it  ran  into  a  doctor's 
covered  carriage  which  stood  at  the  side  of  the  street  in  front  of 
a  house,  and  the  doctor's  driver  was  thrown  out  and  injured,  a 
charge  to  the  jury  in  an  action  against  the  owner  and  the  chauf- 
feur, that  the  owner  of  an  automobile  should  be  responsible  for 
injuries  caused  by  it  by  the  negligence  of  any  one  whom  he  per- 
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mits  to  run  it  in  the  public  street,  correctly  lays  down  the  rule  of 
liability.^ 

Sec.  275.  The  legal  doctrine  of  agency. 

The  legal  doctrine  of  agency  is  playing  an  important  part  in 
everything  that  has  to  do  with  the  automobile,  and  our  courts  are 
now  frequently  called  upon  to  determine  the  rights  and  liabilities 
of  parties  arising  out  of  the  acts  of  their  agents.  The  vital  ques- 
tion, on  which  every  controversy  hinges  is,  "  Was  the  party  act- 
ing as  an  agent  or  servant  at  the  time  he  committed  the  unlawful 
act  or  made  or  broke  the  contract  ?  "  * 

The  most  important  relation  of  agency  (so  far  as  the  automo- 
bile industry  is  concerned)  is  that  of  employer  and  chauffeur. 
The  latter  manages  and  operates  the  car,  and  while  so  doing 
renders  his  employer  liable  for  whatever  negligent  injuries  are 
committed  by  him  while  acting  under  authority  from  the  owner; 
but  when  a  chauffeur  is  or  is  not  acting  according  to  authority  is 
a  matter  difificult  to  determine.  For  example,  a  chauffeur  takes 
the  owner's  car  and  drives  for  his  own  pleasur^.  While  so  driv- 
ing he  runs  over  a  pedestrian.  Is  the  owner  liable?  The  courts 
have  held  that  in  such  a  case  the  employer  is  not  liable,  since  at 
the  time  the  chauffeur  did  not  act  for  his  employer.  It  is  also 
held  that  an  injured  party  who  attempts  to  hold  the  owner  of  an 
automobile  liable  for  damages  done  by  a  chauffeur  must  allege 
and  prove  that  the  employee  acted  for  the  master.  There  are  a 
large  number  of  decisions  to  this  effect,  although  in  Missouri  the 
contrary  is  held.  The  doctrine  there  is  that  the  injured  party  need 
not  allege  and  prove  that  the  chauffeur  was  acting  for  his  em- 
ployer, but  that  the  law  would  presume  that  a  chauffeur  acts  ac- 
cording to  instructions  while  driving  the  car  of  another. 

There  may  be  cases  where  it  is  doubtful  whether  one  occupies 
the  relation  of  chauffeur  to  the  owner  of  the  machine.    In  order 

3.  Ingraham     v.     Stockamore,    63  See  further  in  this  connection  $$ 

Misc.    B.    (N.   T.)    114,   118   N.   T.      268,  284,  285,  herein. 
Supp.  399.  4.  See  $$  268,  285,  herein. 
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to  hold  an  owner  liable  the  relation  of  master  and  servant  must 
exist,  and  unless  this  relation  is  established,  there  can  be  no  lia- 
bility on  the  part  of  the  owner.  For  instance,  where  an  owner 
lets  out  his  car  to  another  on  commission,  the  other  party  using 
it  in  a  livery  business  and  being  himself  the  driver,  it  is  held  that 
there  is  no  liability  on  the  part  of  the  owner  for  the  acts  of  the 
driver,  since  there  is  no  relation  of  master  and  servant  between 
them. 

As  to  whether  a  chauffeur  is  such  an  agent  of  his  employer  that 
he  may  bind  his  employer  for  certain  current  supplies  purchased, 
there  can  be  but  little  doubt.  It  is  the  general  custom  for 
chauffeurs  to  purchase  supplies  and  parts,  and  a  dealer  or  manu- 
facturer has  the  right  to  presume  that  a  chauffeur  acts  for  his 
principal  in  making  such  contracts.  For  a  chauffeur  to  obtain  a 
secret  commission  on  the  sale  of  supplies  or  parts  to  the  detriment 
of  his  employer  is  clearly  illegal  under  both  the  common  and 
statutory  law.  It  is  his  duty  to  give  to  his  employer  every  pos- 
sible advantage  to  be  gained  from  any  transaction  connected  with 
his  employment. 

Of  the  contractual  rights  and  liabilities  arising  out  of  auto- 
mobile agencies  it  is  not  an  easy  matter  to  determine  in  all  cases 
if  the  party  is  the  agent  of  another.  Take,  for  example,  automo- 
bile salesmen.  Are  they  agents  of  dealers  or  manufacturers?  In 
a  certain  sense  they  are,  while  in  another  sense  they  are  not.  In 
certain  ways  they  may  bind  their  principals  and  cannot  bind  them 
in  other  respects.  Ordinarily  they  are  to  be  considered  more  in 
the  light  of  brokers  than  of  agents.  However,  representations  and 
statements  made  by  sales  agents,  if  fairly  within  the  scope  of  what 
might  be  deemed  their  general  authority,  will  bind  their  princi- 
ples. Owing  to  the  facts  that  automobile  manufacturers  and 
dealers  occupy  a  more  or  less  fiduciary  relation  toward  their  cus- 
tomers and  the  public,  it  will,  no  doubt,  be  the  tendency  of  the 
courts  to  construe  all  contracts,  representations  and  statements 
most  strongly  in  favor  of  the  public  and  against  dealers  and 
manufacturers. 
25 
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Sec.  276.  The  phrase  "unauthorized  use  of  automobiles." 

The  phrase  "  unauthorized  use  of  automobiles  "  is  very  com- 
prehensive, and  includes  many  acts  which  are  not  only  civilly 
wrong,  warranting  an  action  for  damages,  but  which  are  criminal ; 
as,  for  example,  driving  without  a  license  or  without  numbers, 
violating  the  speed  regulations,  etc.  However,  what  we  wish  to 
discuss  here  is  that  use  which  is  not  strictly  criminal  and  pro- 
hibited by  statutory  enactment,  but  which  violates  the  common- 
law  right  of  the  owner  of  the  vehicle,  constituting  an  invasion  of 
his  right  of  property.  The  law  books  call  it  a  conversion  of  the 
property  belonging  to  another. 

The  conversion  of  an  automobile  is  of  very  dififerent  occur- 
rence, owners  often  complaining  that  their  chaufifeurs  make  per- 
sonal use  of  the  cars  which  they  are  hired  to  use  only  in  the  in- 
terest of  their  employers.  Ordinarily,  the  authority  which  a 
chauffeur  possesses  over  the  car  entrusted  to  his  care  is  very 
broad.  It  is  part  of  his  duties  to  keep  his  car  in  good  working 
condition,  and  in  order  to  do  this  it  is  often  necessary  to  test 
or  try  the  car  out,  which  is  ordinarily  done  while  the  owner 
is  not  in  the  machine.  The  scope  of  the  chauffeur's  authority 
may  not  be  subject  to  precise  definition,  but  it  is  certain  that 
he  has  no  implied  authority  to  drive  the  car  for  his  own  pleas- 
ure or  that  of  his  friends.  Such  authority  is  not  implied  in 
the  relation  which  exists  between  chauffeur  and  employer. 
Of  course,  if  the  owner  permits  the  chauffeur  the  use  of  the 
automobile  for  the  latter's  own  pleasure,  then  such  a  use  is  not 
illegal.  Also,  if  the  employer  has  in  the  past  permitted  his 
chauffeur  to  use  the  automobile,  the  subsequent  personal  use 
of  it  may  be  authorized  by  implication  from  previous  express 
authority.  Wherever,  however,  there  is  neither  express  nor  im- 
plied permission  to  use  the  car,  its  personal  use  by  the  chauffeur 
constitutes  conversion.  In  some  of  the  States  it  is  expressly  pro- 
hibited by  law  for  a  chauffeur  to  use  his  employer's  automobile 
without  permission,  under  penalty  of  prosecution. 

Garage  keepers,  who  have  entrusted  to  them  machines  either 
for  storage  or  repair,  may  not  lawfully  use  them  for  any  purpose 
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inconsistent  with  the  relation  existing  between  them  and  their 
patrons.  If  a  machine  is  left  for  the  purpose  of  making  repairs, 
naturally  the  garage  keeper  possesses  the  authority  to  run  the 
machine  in  whatever  manner  is  necessary  in  order  to  determine 
what  repairs  are  needed,  and  also  to  determine  if  the  machine  is 
in  good  working  order  after  the  necessary  repairs  have  been 
made;  but  if  he  uses  or  permits  the  machine  to  be  used  for  his 
own  interests,  then  he  commits  a  conversion  of  the  property  and 
is  liable  in  damages  therefor.^ 

A  hirer  of  an  automobile  also  commits  a  conversion  if  he  rents 
a  car  from  an  owner  for  driving  to  a  certain  named  place,  and 
then  drives  to  some  other,  farther  point,  and  he  may  be  held  liable 
in  damages,  especially  if  the  machine  should  break  down  while 
being  driven  over  the  unauthorized  course.  In  hiring  a  vehicle 
for  driving  to  any  particular  place  one  is  not  obliged  to  take  any 
definite  route,  and  if  one  hires  a  machine  for  a  certain  length  of 
time  he  may  use  the  machine  as  he  pleases  as  far  as  distances  are 
concerned,  provided  he  returns  it  at  the  stipulated  time.  In 
making  use  of  an  automobile  of  another,  no  matter  in  what  capa- 
city, it  is  the  safest  plan  to  have  the  authority  defined  at  the 
time  the  relation  is  created,  and  then  to  use  it  stricly  in  con- 
formity with  this  authority.  These  general  matters  and  princi- 
ples are  treated  in  the  various  chapters  of  this  work. 

Sec.  277.  When  the  employer  is  liable. 

The  owner  of  automobile  is  liable  for  any  acts  of  his  chauffeur 
done  within  the  scope  of  his  employment,  and  if  a  chauffeur  is 
acting  in  the  exercise  of  his  employer's  orders,  and  by  his  negli- 
gence causes  injury  to  a  third  person,  even  though  the  chauffeur's 
act  was  not  necessary  to  a  proper  performance  of  his  duty,  the 
employer  is  responsible.  Thus,  where  an  owner  instructed  his 
chauffeur  to  go  down-stairs  in  the  hotel  at  which  they  were  stop- 
ping and  procure  pil  for  the  lamps  of  his  automobile,  and  the 
chaufifeur,  instead  of  following  these  directions,  ran  the  automo- 

6.  See  chapter  XVII.,  herein. 
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bile  to  a  nearby  garage  for  the  purpose  of  obtaining  the  oil,  negli- 
gently colliding  with  a  wagon  on  the  way,  the  owner  was  liable 
for  the  resulting  damage.® 

In  a  case  in  Ontario  in  which  it  appeared  that  a  chauffeur  had 
received  permission  from  the  owner  of  an  automobile  to  use  it  for 
the  purpose  of  going  to  the  house  of  a  fellow  servant  with  some 
things  and  that  in  response  to  a  request  while  there  he  took  the 
daughters  for  a  ride,  during  which  time  the  injury  complained  of 
by  the  plaintiff  occurred,  the  jury  found  that  it  had  not  been 


6.  Bennett  v.  Busch,  75  N.  J.  L. 
240,  67  Atl.  188.  In  Hughes  Sons 
Co.  V.  Bergen  &  West  Side  Automo- 
bile Co.,  75  N.  J.  L.  355,  67  Atl. 
1018,  it  was  held  that  the  trial  judge 
was  justified  in  finding  that  the 
plaintiff's  automobile  was  damaged 
through  the  negligence  of  the  de- 
fendant's employee  while  he  was  us- 
ing the  car  in  the  defendant's  busi- 
ness and  acting  within  the  scope  of 
his  employment. 

In  a  recent  case  in  Washington  it 
appeared  that  the  owner  of  several 
passenger  automobiles  which  he  oper- 
ated for  hire  kept  them  standing  in 
front  of  a  hotel,  when  not  actually 
engaged  in  carrying  passengers,  with 
a  view  of  securing  passengers.  A 
ehaufEeur  in  charge  of  one  of  these 
automobiles  took  a  telephone  girl 
employed  at  the  hotel  to  her  home  in 
his  machine,  without  asking  for  or 
collecting  any  fare  from  her,  and 
upon  the  return  trip  to  the  hotel 
struck  and  injured  the  plaintiff.  The 
owner  continued  such  chauffeur  in 
his  employ  for  several  months,  and 
at  the  time  of  the  trial  made  the 
statement  that  he  would  have  still 
been  in  his  employ  "  only  he  quit." 
These  facts  standing  alone  were  held 
to  establish  a  prima  facie  ease  and 
to    clearly    support    a    verdict    and 


judgment  for  the  plaintiff.  And  it 
was  held  that  such  prima  facie  case 
that  the  chauffeur  was  acting  within 
the  scope  of  his  employment  was  not 
overcome  by  evidence  of  the  owner 
and  chauffeur  that  the  former  had 
instructed  the  latter  not  to  take 
telephone  girls  home  unless  directed 
to  do  so  by  him  or  unless  their  fares 
were  paid.  Kneff  v.  Sanford, 
(Wash.),  115  Pac.  1040. 

A  cause  of  action  against  a  chauf- 
feur alone  who  is  driving  his  em- 
ployer's automobile  by  himself  is  not 
created  by  an  act  providing  that 
"  all  persons  owning,  operating,  or 
controlling  an  automobile  .  .  .  shall 
use  the  highest  degree  of  care,"  and 
that  "  any  operator,  owner,  or  per- 
son in  control  of  an  automobile,  fail- 
ing to  use  such  degree  of  care,  shall 
be  liable  in  damages,"  if  it  appears 
that  the  chauffeur  was  operating 
such  automobile  within  the  scope  of 
his  employment  about  his  master's 
business.  In  such  a  ease  it  is  de- 
cided that  the  owner  himself  should 
be  regarded  as  operating  the  ma- 
chine himself  within  the  terms  of 
the  act.  Nicholas  v.  Kelley,  (Mo. 
App.),  139  S.  W.  248. 

See  further  in  this  connection  $J 
268,  285,  herein. 


Chauffeur's  Authority  to  Bind  His  Employer.   389 


proved  that  the  injury  did  not  occur  through  the  negligence  of  the 
chauffeur,  and  that  the  latter  was  acting  within  the  general  scope 
or  authority  of  his  employment  at  the  time  of  the  accident.  Upon 
appeal  it  was  decided  that  having  regard  to  the  terms  of  the  act 
6  Edw.  VII.,  ch.  46,  18  (o),  which  cast  the  onus  on  the  defen- 
dant where  his  motor  has  occasioned  an  accident  and  makes  him 
responsible  for  any  violation  of  the  act,  there  was  enough  evidence 
to  support  the  case  of  the  plaintiff  and  the  findings  of  the  jury.'^ 

Sec.  278.  Chauffeur  and  maid  of  employer's  wife  fellow  servants. 

In  New  York  it  has  been  decided  that  a  maid  who  accompanies 


7.  Mattei  v.  Gillies,  16  Ont.  L.  B. 
558.  The  court  also  said :  "  Besidea 
this  I  am  inclined  to  hold  that,  hav- 
ing regard  to  the  provisions  of  the 
act,  as  to  registration  of  the  owner, 
the  carrying  of  a  number  on  the  ma- 
chine for  the  purpose  of  identifica- 
tion, and  the  permit  granted  on  those 
conditions,  as  between  the  owner  and 
the  public,  the  chauffeur  or  driver  is 
to  be  regarded  as  the  alter  ego  of 
the  proprietor,  and  that  the  owner 
is  liable  for  the  driver's  negligence 
in  all  cases  where  the  use  of  the 
vehicle  is  with  the  sanction  or  per- 
mission of  the  proprietor.  In  driv- 
ing the  motor  he  is  within  the  os- 
tensible scope  of  his  employment, 
and  the  liability  will  remain  by  vir- 
tue of  the  statute,  and  this  even 
though  the  driver  may  be  out  on  an 
errand  of  his  own."    Per  Boyd,  C. 

In  another  case  in  Ontario  it  is 
held  that  the  provisions  of  special 
legislation  (6  Edw.  VII.,  ch.  46,  and 
its  amendments)  show  an  intention 
on  the  part  of  the  legislature  to 
abrogate  to  some  extent  to  the  com- 
mon-law rule  that  the  master  of  a 
vehicle  is  exempt  from  responsibility 
if  his  servant  does  an  fnjury  with 
the  master's  vehicle  when,  outside  of 


the  duties  of  his  master's  employ- 
ment, he  is  out  at  large  on  an  er- 
rand or  frolic  of  his  own.  In  this 
case  the  servant  of  the  defendant 
took  the  latter's  automobile  out  of 
his  salesrooms  without  his  knowledge 
or  consent,  and  while  so  using  it 
caused  the  injury  complained  of. 
The  court  held  that  the  defendant 
was  liable  in  a  dual  aspect,  and 
that  he  was  responsible  to  answer 
the  damages  brought  about  by  the 
use  of  his  vehicle  iu  contravention  of 
the  statutory  rate  of  speed  and  be- 
cause the  vehicle  was  allowed  to  be 
handled  recklessly  by  his  servant  on 
the  highway.  Verrall  v.  Dominion 
Automobile  Co.,  20  Ont.  W.  R.  178,  3 
-Ont.  W.  N.  108. 

See  also  to  effect  that  owner  is 
liable  where  chauffeur  uses  car  with 
his  permission.  B.  &  E.  Co.  v.  Mo- 
Leod,  18  Dom.  L.  E.  245,  7  A.  L.  E. 
349,  28  "W.  L.  E.  778,  6  W.  W.  E. 
1299;  Wiltsoe  v.  Arnold,  15  Dom.  L. 
E.  915,  27  W.  L.  E.  259,  6  W.  W.  E. 
4;  Bernstein  v.  Lynch,  13  Dom.  L.  E. 
134,  28  O.  L.  E.  435,  4  O.  W.  N.  1005, 
49  C.  L.  J.  619;  Hughes  v.  Exchange 
Taxicab  &  Auto  Livery,  11  Dom.  L. 
E.  314,  24  W.  L.  E.  174. 
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her  employer's  wife  on  an  automobile  trip  is  a  fellow  servant  of 
the  husband's  chauffeur  and  cannot  recover  of  her  employer  for 
injuries  caused  by  the  chauffeur's  negligence.  The  court  said: 
"  While  the  evidence  does  not  plainly  show  how  the  plaintiff  came 
to  accompany  the  plaintiff  and  his  wife  on  the  automobile  trip 
the  fair  inference  is  that  she  went  along  in  the  capacity  of  maid  to 
the  wife  and  the  question  involved  on  this  appeal  is  whether  she 
and  the  chauffeur  were  fellow  servants.  .  .  .  Assuming,  as  we 
must,  that  the  plaintiff's  presence  in  the  automobile  was  incident 
to  her  employment,  it  is  difficult  to  understand  why,  within  the 
principle  of  all  the  cases  on  the  subject,  she  did  not  assume  the 
risk  of  the  chauffeur's  negligence.  Certainly  her  employment  sub- 
jected her  to  that  risk.  The  fact  that  her  duty  differed  from  that 
of  the  chauffeur  is  of  no  consequence.  The  controlling  fact  is 
that,  in  the  performance  of  her  duty,  she  incurred  the  risk  of 
injury  from  the  chauffeur's  negligence."  * 

Sec.  279.  Chauffeur  teaching  operation  of  automobiles. 

Where  the  contract  of  sale  of  an  automobile  provided  that  an 
instructor  should  be  furnished  by  the  company  selling  the  machine 
to  give  lessons  in  its  operation  to  the  purchaser  and  that  the  in- 
structor would  adjust  and  test  the  machine  until  the  lessons  were 
completed,  the  company  was  held  to  be  responsible  to  the  pur- 
chaser for  any  damage  to  the  automobile  through  the  negligence 
of  the  instructor  while  the  latter  was  acting  within  the  scope  of 
his  duties.  But  it  was  held  that  the  owner  could  not  recover 
damages  from  the  company  for  the  detention  of  the  automobile 
while  it  was  being  repaired  where  he  offered  no  proof  as  to  the 
market  rate  of  hire  of  a  similar  machine.® 

And  where  the  demonstrator  was  sent  with  an  automobile  to  an 
intending  purchaser  and  permitted  him,  with  an  assurance  that 
he  could  do  it,  to  attempt  to  crank  the  car  without  warning  him 
of  the  danger  which  inhered  in  the  process  of  cranking,  it  was 

8.  Erjansehek  v.  Kramer,  141  App.  9.  Burnham  v.  Central  Automobile 

Div.   (N.  Y.)   545,  126  N.  Y.  Supp.      Biehange,  (E.  I.),  67  Atl.  429. 
289. 
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held  that  he  was  not  a  mere  volunteer  or  licensee,  that  it  was  with- 
in the  apparent  authority  of  the  demonstrator  to  either  expressly 
or  impliedly  invite  him  to  crank  the  car  himself,  and  that,  where 
such  intending  purchaser  was  injured  by  reason  of  the  force  of 
the  engine  releasing  the  crank  from  his  hand,  the  company  was 
liable  therefor  by  reason  of  the  demonstrator  having  failed  to 
warn  him  of  such  danger.^" 

In  another  case  where  a  chauffeur  was  employed  to  teach  the 
owner's  son  to  run  an  automobile  for  the  family  use,  it  was  held 
that  the  relation  of  master  and  servant  existed  so  as  to  hold  the 
owner  liable  for  the  negligence  of  the  chauffeur  in  causing  injury 
to  a  pedestrian.  Twelve  hundred  dollars  was  not  excessive  dam- 
ages where  the  plaintiff  was  63  years  of  age  and  was  injured  on 
the  head  and  hip.^^ 

Sec.  280.  Responsibility  under  English  act. 

Under  the  British  Motor  Car  Act  of  1903,  the  person  causing 
or  permitting  a  motor  car  to  be  used  contrary  to  regulations  is 
held  responsible  as  well  as  the  driver  in  certain  instances.  ^^ 

Sec.  281.  Presumption  of  authority. 

Where  an  automobile  is  operated  by  a  person  employed  for  that 
purpose,  it  will  be  presumed  that  he  is  acting  within  the  scope  of 
his  authority  and  about  his  employer's  business;  and  such  pre- 
sumption is  not  changed  by  the  fact  that  the  chauffeur,  in  operat- 
ing the  automobile,  makes  a  detour  from  the  direct  route  between 
his  employer's  home  and  a  place  to  which  he  was  directed  by  his 
employer  to  go.^* 

10.  Martin  v.  Maxwell-Brisoo  Mo-  chauffeur  sent  to  teach  operation  of 
tor  Vehicle  Co.,  (Mo.  App.),  138  car,  see  also  Wooding  v.  Thorn,  132 
S.  W.  65.  N.  Y.  Supp.  50. 

See   as  to  liability  of  owner  for  12.  Pettitt,    Law    of    Motor    Cars, 

acts    of    demonstrator,    §    268,    note  62;    Pettitt,   Law   of   Heavy   Motor 

herein.  Cars,  58.    See  also  Lewis  v.  Amorous, 

11.  Hiroux  17.-  Baum,  137  Wis.  197,  3  Ga.  App.  50,  59  8.  B.  338. 

118  N.  W.  533,  19  L.  E.  A.  (N.  S.)  13.  See    Long   v.    Nute,    123    Mo. 

332.  App.  204,  100  S.  W.  511. 

As  to  liability  for  negligence   of  See  J  268,  herein. 
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As  to  whether  a  chauffeur  is  acting  within  the  scope  of  his 
employment,  the  rule  is  laid  down  that  where  a  servant  who  is 
employed  for  the  special  purpose  of  operating  an  automobile  for 
the  master,  is  found  operating  it  in  the  usual  manner  such  ma- 
chines are  operated,  the  presumption  naturally  arises  that  he  is 
running  the  machine  in  the  master's  service.  If  he  is  not  so 
running  it,  this  fact  is  peculiarly  within  the  knowledge  of  the 
master,  and  the  burden  is  on  him  to  overthrow  this  presumption 
by  evidence. which  the  law  presumes  he  is  in  possession  of.^* 

So  in  an  action  to  recover  damages  for  injuries  sustained  from 
being  struck  by  an  automobile  at  a  time  when  the  defendant 
owner  was  not  an  -occupant,  where  it  was  shown  that  the  auto- 
mobile belonged  to  the  defendant,  and  at  the  time  of  the  acci- 
dent was  being  operated  by  his  regular  chauffeur,  not  upon  any 
errand  of  the  latter  or  to  serve  the  latter' s  purposes,  but  in 
obedience  to  the  order  of  a  member  of  defendant's  family;  that 
the  occupants  of  the  car  were  friends  of  the  defendant  and 
guests  of  his  sister  and  the  errand  upon  which  the  car  was  taken 
was  entirely  prdper  and  fitting  in  itself,  it  was  decided  that  the 
burden  was  upon  the  defendant  to  show  that  the  chauffeur  was 
not  acting  within  the  scope  of  his  employment  and  upon  the 
business  for  which  he  was  employed  by  his  master.^' 

Sec.  282.  Ownership  of  vehicle. 

Where  a  corporation  admitted  in  its  answer  that  it  operated 
and  controlled  vehicles  used  in  a  city,  and  did  not  give  evidence 
that  it  did  not  operate  a  particular  vehicle  bearing  its  name, 
proof  that  the  particular  wagon  colliding  and  injuring  the 
property  of  another  bore  the  same  name  of  the  corporation  es- 
tablished prima  facie  ownership  of  the  wagon.^® 

14.  Benn  v.  Forrest,  213  Fed.  763,  (Tex.  Civ.  App.),  155  S.  W.  995. 

130  C.  C.  A.  277;  Long  v.  Nute,  123  15.  Moon  v.  Matthews,  227  Pa.  St. 

Mp.  App.  204,  100  S.  W.  511;  Haz-  488,  76  Atl.  219,  29  L.  E.  A.  (N.  S.) 

zard  V.  Carstairs,  244  Pa.  St.  122,  90  856. 

Atl.  556;  Moon  v.  Matthews,  227  Pa.  1&.  Gershel    v.    White's     Express 

St.  488,  76  Atl.  219,  29  L.  R.  A.  (N.  Co.,  113  N.  T.  Supp.  919.     See  also 

8.)   856;  Christensen  v.  Christensen,  as    to    sufficiency    of    identification. 
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It  is  for  the  jury  to  determine  the  sufficiency  of  the  evidence 
as  to  the  identity  of  the  machine.^'' 

Sec.  283.  What  must  be  shown. 

In  an  action  against  an  owner  of  an  automobile  to  recover 
damages  for  personal  injuries  resulting  from  being  run  down  by 
the  machine,  the  plaintiff  must  show  not  only  the  fact  that  the 
person  in  charge  was  the  defendant's  servant,  but  the  further 
fact  that  he  was  at  the  time  engaged  on  the  master's  business, 
with  the  master's  knowledge,  and  by  the  master's  direction. 
Evidence  of  mere  ownership  of  the  machine  is  insufficient.^* 

So  the  complaint  of  one  who  has  been  injured  by  an  automo- 
bile should  show  either  expressly  or  by  necessary  implication, 
not  only  the  existence  of  the  relation  of  master  and  servant,  but 
also  the  connection  of  the  act  with  the  employment.*® 

In  Lotz  V.  Hanlon  ^"  it  is  held  that  where  a  party  sues  to  re- 
cover for  injuries  received  by  being  run  down  by  an  automobile, 
the  party  suing  must  not  only  show  the  person  in  charge  of  a 
machine  was  at  the  time  the  owner's  servant  or  chauffeur,  but 
also  that  he  was  at  the  time  engaged  on  the  master's  business, 
with  the  master's  knowledge  and  direction.^* 

In  another  case  the  defendant  owned  an  automobile  which 
broke  down  on  the  way  from  Atlantic  City  to  Philadelphia,  and 
which  he  then  left  in  charge  of  his  driver,  with  directions  to 
repair  it  and  bring  it  on  to  Philadelphia.  After  the  driver 
had  reached  the  Delaware  River,  and  while  waiting  for  the 
ferry,  he  consented  to  take  a  third  person  in  the  machine  to  a 
place  about  a  mile  back  on  the  road,  and  while  making  the  trip 

Whimster  v.  Holmer,  177  Mo.  App.  E.  A.   (N.  S.)   202. 

130,   164   S.   "W.   236;    Wiedeman   «.  See  in  this  eonneetion,  $  268. 

St.  Louis  Taxicab  Co.,   (Mo.  App.),  19.  Lewis  v.  Amorous,  3  Ga.  App. 

165   S.   W.  1105,   1106.  50,  59  S.  E.  338. 

17.  Bowling  V.  Eoberts,  235  Pa.  89,  20.  217  Pa.   St.   339,  66  Atl.   525, 
83  Atl.  600.  10  Ann.  Cas.  731,  10  L.  E.  A.  (N.  8.) 

18.  Lotz  n.  Hanlon,  217  Pa.  St.  339,  202. 

66  Atl.  525,  10  Ann.  Cas.  731,  10  L.  21.  See  ^  268,  herein. 
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his  car  collided  with  a  horse  and  buggy,  injuring  the  plaintiff. 
The  court  held  that  under  the  circumstances  the  owner  of  the 
automobile  was  not  liable  for  the  injury,  since  his  servant,  the 
chauffeur,  was  not  engaged  in  his,  the  owner's,  business  at  the 
time.^^ 

Again  the  plaintiff,  who  was  the  owner  of  an  automobile 
which  he  desired  to  sell,  was  about  to  deliver  the. machine  to 
the  defendant  for  sale  pn  commission,  when  the  defendant's 
servant  L.  directed  the  plaintiff's  servant  to  retain  the  machine 
until  the  succeeding  day,  which  was  Sunday,  that  the  servant  L. 
might  show  it  to  a  prospective  purchaser,  the  defendant's  garage 
being  closed  on  Sunday.  This  was  agreed  to,  whereupon  on 
Sunday  L.  took  the  machine,  and  while  using  it  on  a  pleasure 
trip  of  his  own  it  was  struck  by  an  electric  car  and  destroyed. 
The  court  held  that  L.  while  so  using  a  machine  was  not  acting 
in  the  course  of  the  defendant's  business,  and  that  the  latter  was 
not  therefore  responsible  for  the  loss  of  the  machine.^* 

In  Vonderhorst  Brewing  Co.  v.  Armhine  ^*  it  is  held  that 
where  it  is  proved  that  the  vehicle  belongs  to  the  defendant,  the 
burden  of  proof  is  on  the  defendant  to  show  that  the  driver  was 
not  his  agent.  This  ruling  is  contrary  to  the  great  weight  of  au- 
thority, excepting  in  Missouri,  where  the  doctrine  is  the  same  as 
in  Maryland.^^ 

Where  the  plaintiff  was  injured  by  the  defendant's  automobile, 
operated  by  the  defendant's  chauffeur,  but  the  defendant  testified 
that  the  chauffeur  was  acting  without  his  authority  and  against 
his  express  commands,  failure  of  the  defendant  at  the  time  he 
was  served  with  the  summons  and  complaint  to  deny  that  the 
chauffeur  was  acting  at  the  time  of  the  accident  as  his  employee 
and  in  the  performance  of  duties  for  him,  cannot  be  considered 
as  proof  that  the  agent  had  authority.^* 

22.  Patterson  v.   Kates,   150   Fed.         24.  98  Md.  406,  56  Atl.  833. 

481.  25.  See  Long  v.  Nute,  123  Mo.  App. 

23.  Evans  v.  A.  L.  Dyke  Automo-      204,  100  8.  W.  511. 

bile  Supply  Co.,  121  Mo.  App.  266,  26.  McEnroe  v.  Taylor,  107  N.  Y. 

101  8.  W.  1132.  Supp.  565. 
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Sec.  284.  Chauffeur  driving  for  himself. 

Where  the  chauffeur  commits  injury  while  driving  for  him- 
self his  employer  is  not  liable.'^''' 

This  is  especially  true  where  the  taking  and  using  is  in  direct 
violation  of  the  owner's  orders.^* 

The  rule,  however,  extends  beyond  this  and  if  he  is  using  his 
employer's  automobile  for  his  own  personal  and  private  pur- 
pose, not  within  the  scope  of  his  employment  and  without  the 
authority  or  consent,  express  or  implied,  of  the  owner,  the  lat- 
ter is  not  liable  for  injuries  caused  by  the  former's  negligent 
operation  of  the  machine.** 

So  where  a  chauffeur  took  an  automobile  for  his  own  use  to 
a  different  place  from  where  he  was  directed  to  take  it,  it  was 
held  that  the  relation  of  master  and  servant  did  not  exist.  In 
this  case  the  chauffeur  was  ordered  to  take  an  automobile  to  a 
hotel  and  he  went  a  mile  out  of  the  road  in  an  opposite  direction 
to  make  a  call,  and  was  then  on  his  way  to  the  hotel  when  he 
caused  the  injury,  but  this  was  while  he  was  on  an  errand  for 

^'.  27.  Mclntire  v.  Hartf elder-Garbutt  Washington. —  Ludberg  v.  Bargh- 

Co.,   (Ga.  App.),  71  S.  E.  492;  Saw-  vorn,  131  Pac.  1165;  Jones  v.  Hoge, 

yer  v.  Mitchell,  35  Pa.  Super.  Ct.  69.  47  Wash.  663,  92  Pae.  433,  125  Am. 

28.  Fielder  v.  Danson,  139  Ga.  509,  St.  Eep.  915,  14  L.  E.  A.  (N.  8.)  216. 
77  8.  E.  618;  Eiley  v.  Eoaeh,  Wisconsin.  —  StefEen  v.  MeNaugh- 
(Mioh.),  134  N.  W.  14;  Glassman  v.  ton,  142  Wis.  49,  124  N.  W.  1016,  26 
Harry,  (Mo.  App.),  170  8.  W.  403.  L.  E.  A.  382,  19  Ann.  Gas.  1227. 

29.  Connecticut. —  Wennell  v.  Canada.  —  Halparin  v.  Bulling,  50 
Dowson,  92  Atl.  663.  Can.  8.   C.  471,  20  Dom.  L.  E.  598; 

Georgia.  —  Fielder  v.  Davison,  139  Collis  v.  Oakley,  20  Dom.  L.  E.  550, 

Ga.  509,  77  8.  B.  618.  31  Ont.  L.  E.  603,  6  O.  W.  N.  575. 

Kentucky.  —  Tyler     v.     Shephan's  The  owner  of  an  automobile  is  not 

Adm'r,  174  S.  W.  790.  liable   for   injuries   occasioned   to   a 

Massachusetts. —  Hartnett      v.  third  person  by  the  negligence  of  his 

Gryzmish,  218  Mass.  258,  105  N.  E.  servant  while  the  latter  is  using  such 

988.  automobile  for  his  own  purposes  in 

New  York.  —  Eeilly   v.   Connable,  some   act   beyond   the   scope   of  his 

214  N.  Y.  586,  108  N.  E.  853.  employment.     Howe  v.  Leighton,  75 

North  Carolina, —  Linville  v.  Nia-  N.  H.  601,  75  Atl.  102,  citing  Dan- 
sen,  77  8.  E.  1096.  forth  v.  Fisher,  75  N.  H.  Ill,  71  Atl. 

Pennsylvania.  —  Solomon   v.   Eey-  535,  21  L.  E.  A.   (N.  S.)  93. 
mer,  64  Pitts.  Leg.  J.  1. 
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himself.  The  court  said,  "knowledge  that  M.  was  habitually 
careless  in -the  operation  of  the  automobile  has  no  tendency  to 
prove  that  the  defendant  ought  to  have  known  or  anticipated 
that  he  would  steal  the  vehicle,  or  use  it  for  his  own  purposes  con- 
trary to  the  owner's  explicit  order."  *" 

Again  where,  under  his  contract  of  employment,  a  chauffeur 
was  to  furnish  his  own  meals  and,  impliedly,  might  leave  the 
service  for  such  time  at  noon  as  was  necessary  for  that  purpose, 
it  was  decided  that  his  employment  and  the  relation  of  master 
and  servant  were  temporarily  suspended  during  such  time  and 
that  if  in  going  to  his  home  for  his  midday  meal  he  used  his 
employer's  automobile  without  authority  or  permission  he  was 
not,  while  so  doing,  acting  within  the  scope  of  his  employment, 
the  circumstances  not  being  such  as  to  show  that  he  was  merely 
availing  himself  of  a  privilege  impliedly  granted  to  facilitate  his 
labor  and  service  or  in  furtherance  of  the  employer's  interests.^^ 

In  another  case  where  the  defendant,  when  sued  for  repairs 
to  his  automobile,  counterclaimed  that  plaintifif  had  used  the 
automobile  without  the  defendant's  knowledge  or  consent,  it 
was  held  that  the  defendant  was  only  entitled  to  recover  the 
reasonable  hire  of  the  machine  for  its  actual  use  as  found  by  the 
jury.32 

Where  the  defendant  claimed  that  the  plaintiff  had  used  his 
automobile  without  his  knowledge  or  consent,  whether  the  plain- 
tifif made  a  practice  of  doing  so  was  held  to  be  immaterial.^^ 

Where  a  daughter  19  years  of  age  was  accustomed  to  use  an 
automobile,  asking  permission  when  her  father  was  at  home, 
but  sometimes  taking  it  without  permission  when  he  was  not  at 
home,  it  was  held  that  the  relation  of  master  and  servant  did  not 
exist  where  she  was  not  driving  other  members  of  the  family, 

30,  Danforth  v.  Fisher,  75  N.  H.  Cas.  1227,  26  L.  E.  A.  (N.  S.)  382. 
Ill,  71  Atl.  535,  21  L.  B.  A.  (N.  S.)  32.  Bush  v.  Fouroher,  3  Ga.  App. 
93,  43,  59  S.  E.  459. 

31.  Steffen    v.    McNaughton,    142  33.  Bush  v.  Foureher,  3  Ga.  App. 
Wis.  49,  124  N.  W.  1016,  19   Ann.  43,  59  S.  E.  459. 
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but  was  using  the  machine  as  a  means  of  recreation  aijd  pleasure 
for  herself  and  her  own  friends.^* 

Sec.  285.  When  relation  of  master  and  servant  does  not  exist. 

As  we  have  stated  elsewhere,**^  it  is  essential  to  a  re- 
covery for  injuries  caused  by  the  negligence  of  the  operator 
of  a  car,  alleged  to  be  the  servant  of  the  owner,  that  the  driver 
must  be  shown  to  have  been  acting  in  the  scope  of  his  employ- 
ment.^* 

In  Braverman  v.  Hart  ^®  the  Supreme  Court  of  New  York 
held  that  the  owner  of  an  automobile  who  delivered  it  to  a  per- 
son not  under  his  control  or  direction,  under  an  agreement  that 
he  was  to  use  it  for  hire  and  pay  the  owner  the  purchase  price 
out  of  the  money  derived  from  its  use,  was  not  liable  for  an  acci- 
dent by  the  person's  negligence  in  operating  the  automobile. 

Also  in  Parsons  v.  Wisner  ^"^  it  was  held  that  the  defendant 
was  not  liable  for  injuries  to  the  plaintiff  in  a  collision  with  the 
defendant's  automobile,  while  the  machine  was  being  operated 
by  a  chauffeur  employed  by  the  defendant's  brother,  who  had 
control  of  the  automobile  as  bailee.^* 

Ha  motor-car  company  supply  a  chauffeur  and  provide  a 
garage  for  a  privately  owned  motor  car,  is  the  chauffeur  to  be 
considered  the  servant  of  the  company  or  the  owner  of  the  car 
during  the  time  that  he  is  in  charge  of  it?  This  was  the  ques- 
tion for  determination  in  the  English  case  of  Norris  v.  Wolsley 
Tool  and  Motor-Car  Company,  where  the  company  was  sued  for 
damages  caused  to  the  plaintiff  by. the  negligence  of  its  chauffeur 

« 

34.  Doran  v.  Thomaen,  76  N.  J.  L.  36.  105  N.  T.  Supp.  107. 
754,  71  Atl.  296,  19  L.  E.  A.  (N.  8.)  37.  113  N.  Y.  Supp.  922. 

335.  38.  Citing  Cunningham  v.  Castle, 

34a.  5  268,  herein.  127  App.  Div.  (N..T.)  580,  111  N.  Y. 

35.  White   v.  Levi   &   Co.,    (Ga.),      Supp.  1057. 

73  8.  E.  376;  Goodrich  v.  Musgrave  See  also  Lane  v.  Crandell,  (No.  2), 

Fence  &  Auto  Co.,  (Iowa),  135  N.  W.  10  Dom.  L.  E.  763,  5  A.  L.  E.  42,  23 

58;  Provo  v.  Conrad,  (Minn.),  153  N.  W.  L.  E.  69,  where  car  was  loaned 

W.    753;    Glassman   v.  Harry,    (Mo.  by  owner  to  his  brother. 
App.),  170  8.  W.  403. 
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while  in  charge  of  a  car  belonging  to  a  Mr.  Aird.  The  chauf- 
feur was  directed  by  Mr.  Aird  to  drive  him  to  a  railway  station, 
thence  to  go  on  to  another  place,  and  later  to  fetch  Mr.  Aird  from 
the  station  again.  The  chauffeur,  having  finished  part  of  his 
work,  chose  to  deviate  from  his  route  in  order  to  go  home  on  his 
own  account,  and,  in  returning  to  resume  the  work,  negligently 
ran  into  and  injured  the  plaintiff.  ,  It  was  contended  that  the 
chauffeur,  being  at  the  time  of  the  accident  engaged  on  Mr. 
Aird's  business  and  subject  to  his  directions,  must  be  deemed  to 
be  his  servant  for  the  time  being;  but  the  court  preferred  to 
follow  the  leading  cases  of  Quarman  v.  Burnett  ^®  and  Jones  v. 
Liverpool  Corporation,*"  and  to  hold  that  the  chauffeur  was  all 
the  time  the  company's  servant,  for  whose  negligence  they  were 
responsible.*^ 

Again  where  an  express  company  hired  an  automobile  from 
another  corporation  for  the  purpose  of  delivering  packages,  and 
the  former  corporation  employed  the  chauffeur,  whose  sole  duty 
it  was  to  operate  the  vehicle,  he  being  accompanied  by  a  servant 
of  the  express  company  who  delivered  the  packages,  and  after 
the  packages  had  been  delivered  the  vehicle  returned  to  the  ex- 
press company's  office,  where  the  chauffeur  informed  the  per- 
son in  charge  that  there  was  some  trouble  with  the  machinery, 
and  the  chauffeur  then  left  in  the  vehicle,  either  to  take  it  to  the 
corporation's  office  or  to  go  for  his  lunch,  and  on  his  way  ran 
over  the  plaintiff's  intestate,  it  was  held  that  the  express  com- 
pany was  not  liable,  as  the  chauffeur  was  not  its  servant  at  the 
time  of  the  accident.*^ 

In  another  case  in  an  action  against  the  owner  of  an  automo- 
bile to  recover  damages  for  personal  injuries,  the  result  of  a  col- 
lision between  the  automobile  and  the  plaintiff,  the  owner 
showed  that  he  had  delivered  it  to  the  person  who  was  driving  it 
at  the  time  of  the  accident,  pursuant  to  an  agreement,  by  the 
terms  of  which  the  latter  was  to  use  the  machine  for  the  pur- 

39.  6  M.  &  W.  499.  42.  Bohan  v.  Metropolitan  Express 

40.  14  Q.  B.  Div.  890.  Co.,  107  N.  Y.  Supp.  530. 

41.  haw  Times,  December  14, 1907. 
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pose  of  hire  and  pay  the  purchase  price  to  the  owner  out  of  the 
proceeds  derived  from  its  use.  The  driver  was  shown  not  to  be 
in  the  employ  or  in  any  vyay  under  the  control  of  the  owner  and 
under  these  facts  it  was  held  that,  even  if  the  driver  were  guilty 
of  negligence,  his  negligence  was  not  imputable  to  the  owner. 
The  owner,  consequently,  was  not  held  liable  in  damages.*' 

An  owner  of  an  automobile  is  not  liable  for  an  injury  caused 
by  the  negligent  driving  of  a  borrower,  if  the  machine  was  not 
used  at  the  time  in  the  owner's  business.** 

So  in  Parsons  v.  Wisner  *^  it  was  held  that  the  defendant  was 
not  liable  for  injuries  to  the  plaintiff  in  a  collision  with  the  de- 
fendant's automobile,  while  the  machine  was  being  operated  by 
a  chauffeur  employed  by  the  defendant's  brother,  who  had  con- 
trol of  the  automobile  as  bailee.** 

In  an  English  case  a  motor  car,  after  having  been  repaired  by 
the  defendants,  was  sent  back  to  the  owner  under  the  charge  of 
a  driver  who  was  in  the  employ  of  the  defendants.  The  driver 
received  instructions  from  the  defendants  not  to  give  up  the 
driving  to  any  one.  At  one  stage  of  the  journey,  a  man  not  in 
the  employ  of  the  defendants  accompanied  the  driver,  who, 
hearing  a  noise  at  the  back  of  the  car,  entrusted  the  driving  to 
his  companion  while  he  himself  went  to  the  back  of  the  car  to 
ascertain  the  cause  of  the  noise.  His  companion,  while  driving 
negligently  drove  the  car  against  the  plaintiff's  van.  In  an 
action  to  recover  damages  in  the  County  Court,  the  jury  found  a 
verdict  for  the  plaintiff.  The  Divisional  Court  held  that,  as 
there  was  no  necessity  for  keeping  the  car  going  while  the 
driver  examined  the  machinery,  and  therefore  for  entrusting  the 
driving  to  the  driver's  companion,  the  defendants  were  not  liable 
for  the  negligence  of  the  latter.     An  appeal  in  this  case  was 


43.  Braverman  v.  Hart,  122  Appt  Y.  Supp.  107. 

Div.   (N.  T.)   590,  105  N.  Y.  Supp.  45.^  113  N.  Y.  Supp.  922. 

107.  46.  Citing   Cunningham  v.   Castle, 

44.  Doran  v.  Thomsen,  74  N.  J.  L.  127  App.  Div.  (N.  T.)  580,  111  N.  Y. 
445,  66  Atl.  897;  Braverman  v.  Hart,  Supp.  1057. 

122  App.  Div.   (N.  Y.)   590,  105  N. 
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taken,  but  the  Appellate  Court  did  not  consider  the  question 
raised,  since  the  correct  procedure  for  its  review  was  not  taken. 
Upon  appeal,  it  was  held  that  as  the  question  of  the  necessity  for 
trusting  the  car  to  a  third  person  was  not  raised  in  the  County 
Court  nor  by  the  notice  of  appeal  to  the  Divisional  Court,  it 
could  not  be  raised  afterwards  and  the  verdict  and  judgment  for 
the  plaintiff  must  stand.*'' 

Where  the  owner  or  person  in  possession  of  an  automobile 
merely  permits  another  to  use  it,  the  latter  does  not  thereby  be- 
come the  agent  or  servant  of  the  former,  so  as  to  charge  the  one 
with  the  other's  negligence.** 

Sec.  286.  Authority  to  purchase  supplies. 

A  case  of  some  interest  occurred  in  the  State  of  New  York 
where  the  chauffeur  purchased  supplies  for  an  automobile,  and 
it  was  held  that  a  chauffeur  in  charge  of  a  motor  vehicle  has  no 
authority,  either  apparent  or  implied,  to  order  permanent  repairs 
thereto  on  the  credit  of  his  eitiployer,  or  any  other  repairs,  ex- 
cept such  as  are  necessary  to  enable  him  to  continue  his  jour- 
ney.*® 

It  would  seem  that  supplies  purchased  by  a-  chauffeur  which 
are  reasonably  necessary  for  the  purpose  of  continuing  his 
journey,  which  in  itself  is  authorized,  may  be  purchased  by  him, 
"and  his  employer  will  be  compelled  to  pay  the  bills.  The  theory 
of  this  rule  is  that  the  chauffeur  having  been  ordered  to  proceed 
to  a  certain  place,  he  necessarily  must  have  authority  to  buy  the 
things  necessary  to  carry  him  there,  such,  for  instance,  as  gaso- 
lene, oil  and  probably  parts  of  the  car  which  have  become  lost 
or  broken.  But  there  is  no  authority  to  make  any  permanent 
repairs  to  the  car.     Most  certainly  a  chauffeur  would  not  have 

47.  Decision     of     the     Divisional         See  section  274,  herein. 

Court  (22  The  Times  L.  E.  556)  re-  49.  See  Gage  v.  Callanan,  57  Misc. 

versed,  Harris  v.  Mat  Motors  (Lim-  E.  (N.  Y.)  479,  109  N.  T.  Supp.  844, 

ited)    (C.  A.).  reversed  128  App.  Div.  752,  113  N. 

48.  Lewis  v.  Amorous,  3  Ga.  App.  Y.  Supp.  227. 
50,  59  S.  E.  338. 
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authority  to  have  a  car  repainted,  unless  he  were  expressly  given 
the  power  to  do  so,  or  to  have  new  shoes  put  on  the  car.  How- 
ever, the  chauffeur's  authority  in  these  respects  might  be  pre- 
sumed by  law,  where,  according  to  the  custom  of  dealing  be- 
tween the  supply  man  and  the  owner,  the  chauffeur  has  been 
given  full  authority  to  order  whatever  is  necessary  for  the  car, 
as  though  he  were  the  owner.  In  such  a  case  custom  would 
broaden  the  authority  of  the  agent. 

The  tendency  of  the  court  decisions  is  to  hold  that  the  owner 
is  not  responsible  for  the  acts  of  his  chauffeur,  unless  it  is  al- 
leged and  proved  that  at  the  time  of  the  commission  of  an  in- 
jury the  chauffeur  was  acting  for  the  master. 

Sec.  287.  Statute  as  to  seller  giving  rebate  or  commission  to 
agent  of  purchaser. 
Under  a  provision  of  the  Penal  Code  in  New  York  making  it 
a  misdemeanor  for  one  selling  goods  to  an  employee  or 
servant  acting  for  another  or  who  renders  service  or  labor  to 
give  a  commission,  discount  or  bonus  to  such  employee, 
where  a  plaintiff  sued  for  supplies  and  work  in  repairing  de- 
fendant's automobile  and  the  giving  to  the  chauffeur  of  a  dis- 
count on  such  materials  and  work  was  proved,  it  was  held  that 
the  contract  was  void  and  that  the  plaintiff  could  not  recover.®" 

Sec.  288.  Pleading. 

In  an  action  for  negligence  of  the  defendant's  chauffeur  in 
driving  an  automobile,  a  statement  is  sufficient  which  avers  that 
the  approach  of  the  automobile  frightened  the  plaintiff's  horses, 
which  fact  the  chauffeur  must  have  seen,  yet  he  continued  to 
drive  toward  the  horses  at  a  high  rate  of  speed,  causing  them  to 
break  from  the  plaintiff's  control  and  run  away.®^ 

In  an  action  to  recover  for  injuries  caused  by  the  defendant's 


50.  General    Fire    Eepair    Co.    v.  51.  Rupp    v.    Snyder    Automobile 

Price,  115  N.  T.  Supp.  171.  Co.,  21  York    (Pa.)    177. 

26 
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automobile  while  operated  by  a  servant,  a  motion,  before  an- 
swer, for  a  bill  of  particulars  to  enable  the  defendant  to  answer, 
will  be  denied,  where  the  defendant  denies  all  knowledge  as  to 
the  matters  alleged  in  the  complaint.^^ 

52.  BaUey  v.  Majer,  56  Misc.  B.  (N.  Y.)  331,  107  N.  T.  Supp.  624. 
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Sec.  289.  General  considerations. 

Among  the  many  reported  judicial  decisions  concerning  mo- 
toring and  the  motor  car,  few  reported  cases  in  reference  to  the 
manufacturer's  part  played  in  automobiling  have  as  yet  appeared, 
though  circumstances  have  happened  pointing  in  a  direction  to 
what  reasonably  might  be  expected  from  litigation  in  the  near 
future.  No  person  is  more  intimately  connected  with  motoring, 
and  of  so  vital  importance  in  qualifications,  as  the  manufacturer. 
The  position  of  the  chauffeur,  in  regard  to  his  prudence,  intelli- 
gence, and  carefulness,  is  somewhat  insignificant  compared  with 
the  great  responsibility  resting  upon  the  shoulders  of  the  auto- 
mobile constructor.  Thousands  of  automobiles  are  being  turned 
out  every  year,  and  the  hundreds  of  new  incorporated  companies 
which  are  being  formed  for  the  purpose  of  manufacturing  motor 
vehicles,  necessarily  will  be  occupying  some  of  the  attention  of  the 
courts.  We  have  only  to  wait  for  the  decisions  to  increase  as 
they  are  bound  to  do. 
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Sec.  290.  The  manufacturer's  status. 

The  manufacturer  of  automobiles  occupies  a  position  of  seri- 
ous responsibility,  not  only  to  his  customer  and  the  users  of  his 
car  but  to  the  public.  He  is  providing  a  powerful  carrying  ma- 
chine to  run  on  the  public  streets  and  highways  in  the  midst  of 
traffic.  This  he  knows  and  fully  realizes.  His  position  is  one 
of  trust  and  confidence.  On  him  rely  his  customers  and  others 
for  the  safe  construction  of  machines  in  wprkmanship  and  ma- 
terial. 

Sec.  291.  Quality  of  cars  already  turned  out. 

The  cars  turned  out  thus  far  have  proven  no  defects  in  con- 
struction and  no  use  of  inferior  materials  so  far  as  to  render 
them  dangerous  for  their  contemplated  use.  The  manufacturers 
have  established  a  feeling  of  safety  and  reliance  in  the  people. 
But  have  we  the  assurance  of  a  continuation  of  this  feeling  of 
confidence  ? 

Sec.  292.  American  tendencies. 

From  our  American  experience  regretfully  we  have  to  say  that 
our  industry  in  some  cases  has  been  contaminated  with  adultera- 
tion and  substitution.  We  know  that  the  cost  of  production  is 
sought  to  be  reduced  by  using  cheaper  labor  and  inferior  ma- 
terials. This  reasonably  may  be  expected  in  the  manufacture  of 
automobiles  on  the  part  of  some  producers  if  precautions  are  not 
taken.  There  are,  and  will  be,  of  course,  many  automobile 
manufacturers  whose  products  always  will  stand  for  the  best 
and  safest  material  and  workmanship.  The  very  cheap  machine 
and  its  manufacturer,  however,  will  need  our  serious  consider- 
ation. 

Sec.  293.  Duties  and  responsibilities  of  manufacturer. 

Speaking  generally,  what  are  the  duties  and  responsibilities  of 
the  automobile  manufacturer  in  putting  an  automobile  on  the 
market?  It  must  be  conceded  that  a  safely  constructed  motor 
vehicle  is  not  of  itself  a  dangerous  machine,  and  only  becomes  a 
source  of  danger  to  the  occupants  through  faulty  construction  or 


The  Manufacturer  of  Automobiles.  405 

improvident  driving.  We  have  simply  the  case  of  a  manufac- 
turer placing  on  the  market  for  sale  a  vehicle  of  somewhat  com- 
plicated machinery  of  high  speed  power  and  used  for  the  trans- 
portation of  persons.  What  is  the  law  governing  such  a  manu- 
facturer? Since  few  cases  concerning  the  automobile  and  dealing 
with  the  subject  under  discussion  have  arisen  for  determination 
by  the  courts,  we  are  compelled  to  reason  from  a  consideration  of 
cases  decided  in  reference  to  the  manufacture  and  sale  of  ma- 
chines and  articles  generally  other  than  vehicles.  Without  review- 
ing the  decisions  concerning  the  manufacturer's  liability  for  the 
sale  of  defective  machinery,  it  would  be  impossible  to  say  more 
than  that  the  manufacturer  of  an  automobile  impliedly  warrants 
to  purchasers  that  the  vehicle  is  reasonably  fit  and  safe  for  its 
contemplated  use.  Any  negligence  on  the  part  of  the  manufac- 
turer or  his  servants  in  constructing  the  automobile,  or  in  the  use 
of  improper  materials,  subjects  the  manufacturer  to  liability  in 
damages  for  an  injury  received  by  the  party  purchasing  the  ma- 
chine who  is  injured  while  exercising  due  care.  There  are  many 
other  questions  which  suggest  themselves  from  a  consideration 
of  the  automobile  manufacturer's  position,  questions  of  import- 
ance and  some  little  difficulty,  but  for  the  present'  the  suggestion 
that  there  is  serious  responsibility  resting  upon  the  manufacturer 
probably  is  sufficient.  Sir  Frederick  Pollock  says  that  where  the 
builder  of  a  carriage,  or  the  maker  of  a  machine,  has  delivered 
it  out  of  his  own  possession  and  control  to  a  purchaser,  he  is 
under  no  duty  to  persons  using  it  as  to  its  safe  condition,  unless 
the  thing  was  in  itself  of  a  noxious  or  dangerous  kind,  or,  it 
seems,  unless  he  had  actual  knowledge  of  its  being  in  such  a  state 
as  would  amount  to  a  concealed  danger  to  persons  using  it  in  an 
ordinary  manner  and  with  ordinary  care.^ 

1.  See   Pollock   on   Torts,   p.   632.  Liability  of  manufacturer  to  per- 

See  also  Winterbottom  v.  Wright,  10  son  riding  in  machine  of  another  and 

M.    &    W.    109;    CoUis    v.    Sheldon,  who  is  injured  by  defect  in  eonstruc- 

(1868)   L.  E.  3  C.  P.  495,  37  N.  J.  tion  as  where  seats  are  defectively 

C.  P.  233;  Losee  v.  Clute,  51  N.  T.  constructed.    See  Olds  Motor  "Works 

494.  '  V.  Shaffer,  (Ky.),  140  S.  "W.  1047. 
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Automobile  engineering  has  its  legal  aspect.  If  any  one  doubts 
the  truth  of  this  assertion  he  has  only  to  listen  to  the  complaints 
of  purchasers  of  pleasure  cars  who  have  been  either  disappointed 
or  defrauded,  or  of  those  who  have  bought  commercial  vehicles 
under  promises  and  representations  which  were  and  could  not 
be  carried  out.  Take,  for  instance,  the  case  of  a  car  traveling 
along  the  road  at  a  fair  rate  of  speed,  when  suddenly  without 
warning  it  shoots  off  the  highway  over  a  declivity.  The  steer- 
ing gear  broke  or  a  knuckle  cracked  perhaps;  serious  injury  is 
done,  but  who  is  to  blame?  This  is  not  a  case  of  overspeeding, 
nor  of  driving  over  a  dangerous  road,  but  merely  of  using  an 
automobile  in  the  ordinary  way.  No  one  is  to  blame  for  the 
accident  except  the  manufacturer.  He  cannot  excuse  himself  on 
the  ground  that  the  person  who  supplied  the  steel  which  went  into 
the  constructipn  of  the  automobile  is  to  blame;  neither  is  he 
exempt  from  responsibility  because  his  employees  did  not 
exercise  a  high  degree  of  care  in  the  manufacture  of  the  parts 
of  the  vehicle.  The  manufacturer  is  responsible  for  the  mis- 
doings of  his  workmen,  and  it  is  his  duty  to  see  to  it  that  his 
product  is  not  defective  when  it  leaves  the  factory.  This  is 
an  active  and  positive  duty  requiring  much  care  and  pains. 
There  are  other  duties  resting  upon  the  shoulders  of  automobile 
manufacturers,  but  before  considering  them  we  will  ascertain 
the  legal  status  of  those  who  are  producing  power  vehicles  to  run 
upon  our  public  thoroughfares. 

As  a  warning,  let  it  be  said  at  the  outset  that  automobile  manu- 
facturers should  be  far-sighted  enough  to  see  that  unless  cars 
are  built  with  a  high  factor  of  safety  there  will  inevitably  come 
unwelcome  legislation.  Too  little  attention  has  been  paid  to  the 
element  of  safety  in  the  manufacture  and  construction  of  motor 
cars,  the  sole  aim  having  been  to  produce  a  vehicle  of  high  power 
and  speed,  which  is  necessarily  antogonistic  to  safe  automobiling. 
Unless  machines  are  manufactured  with  a  view  to  making  legis- 
lation unnecessary,  it  will  be  found  that  laws  will  be  passed 
which  will  require  the  manufacturer  to  turn  out  an  absolutely 
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safe  product.  Then,  again,  we  may  also  expect  limitations  upon 
speed  capability,  such,  for  example,  as  limiting  the  gearing. 

The  status  of  the  automobile  manufacturer  in  relation  to  those 
who  purchase  cars  from  him  and  the  public  involves  a  confidential 
relation.  Trust  and  confidence  is  reposed  in  one  who  produces 
an  automobile.  He  is  relied  upon  to  furnish  a  safe  vehicle,  one 
that  will  not  injure  those  who  ride  in  it  under  ordinary  use.  The 
manufacturer  knows  what  kind  of  a  product  he  is  turning  out. 
He  is  aware  of  the  materials  and  labor  which  enter  into  its  con- 
struction. It  is  within  his  power  to  substitute  an  inferior  ma- 
terial, which  can  be  covered  up  with  paint.  He  has  control  over 
the  quality  of  the  labor  he  employs.  The  purchaser  and  the  un- 
suspecting public  ordinarily  are  not  technically  versed  in  auto- 
mobile construction.  Those  who  buy  machines  are  business  men, 
doctors,  lawyers,  etc.,  and  are  compelled  to  rely  wholly  upon  the 
word  and  honor  of  the  one  who  constructs  the  machine.  The 
relation  is  indeed  one  of  trust  and  confidence.  This  relation  is 
looked  upon  by  the  law  with  a  great  deal  of  jealousy,  and  protec- 
tion is  afforded  the  party  who  places  his  confidence  in  another. 
All  contracts  between  persons  holding  trust  relations  are  most 
strongly  construed  in  favor  of  the  fiduciary.  The  -doctrine  of 
caveat  emptor  does  not  apply  in  the  sale  and  purchase  of  an 
automobile,  as  a  general  rule. 

To  gain  the  disfavor  of  the  judiciary  is  to  lose  one's  standing 
before  the  courts.  To  reap  the  disfavor  of  the  public  is  to  lose 
business  and  bring  about  financial  wreck.  Are  the  manufacturers 
of  automobiles  in  the  United  States  bringing  about  such  a  con- 
dition? There  is  a  tendency  toward  it  at  least.  For  instance, 
in  some  cases  those  who  purchased  commercial  cars,  being  let  to 
believe  that  the  cars  would  stand  up  and  do  the  required  work, 
now  realize,  to  their  sorrow,  that  their  money  has  been  wasted. 
All  the  promises  and  representations  made  by  the  manufacturer 
are  of  no  avail,  since  in  many  cases  it  would  be  useless  to  bring 
legal  proceedings  for  a  breach  of  warranty  or  misrepresentation, 
because  of  the  insolvency  of  the  producer.  The  result  will  be 
that  when  a  reliable  manufacturer  does  come  forward  with  a 
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good  car  those  who  have  been  heretofore  bitten  will  not  believe 
the  honest  man  who  has  an  honest  product.  All  manufacturers 
will  be  classed  alike  by  those  who  have  suffered  at  the  hands  of 
one  or  two.  The  various  schemes  and  devices  which  have  been 
resorted  to  by  some  manufacturers  in  order  to  'sell  their  cars 
will  act  like  a  boomerang,  and  the  comeback  will  be  experienced 
not  only  by  the  wrongdoers  but  by  those  who  have  exercised 
legal  and  honorable  conduct.* 


2.  Trade  marks.  —  With  the  great 
variety  of  automobile  supplies  and 
accessories  continually  being  placed 
upon  the  market  and  sold  under  vari- 
ous trade  names,  it  is  not  to  be  won- 
dered at  that  the  trademarks  under 
■which  certain  supplies  and  acces- 
sories are  sold  should  be  infringed. 
An  intentional  infringement  of  this 
character  certainly  cannot  be  tol- 
erated for  an  instant.  There  are  in- 
stances, however,  where  a  party  or 
a  concern  may  adopt  a  trade  name 
or  trademark  in  ignorance  of  the 
fact  that  another  already  uses  a 
similar  trade  name  or  mark.  Of 
course,  under  such  circumstances  the 
subsequent  use  of  the  trade  name 
is  illegal,  and  an  injunction  may  be 
procured  to  stop  it.  The  public  cer- 
tainly have  a  right  to  fair  dealing, 
and  the  conduct  of  a  business  in  such 
a  manner  that  there  is  an  express 
or  implied  representation  that  the 
goods  or  business  of  one  man  are  the 
goods  or  business  of  another  is  an 
illegal  depredation  not  only  upon  the 
public  but  upon  the  dealer. 

In  order  to  obtain  the  advantage 
of  one's  good  will  and  reputation  in 
the  conduct  of  his  business,  and  the 
qualities  of  the  article  which  he 
handles,  it  has  been  the  custom  for 
a  long  time  to  affix  to  the  goods  em- 
ployed in  the  particular  business  a 


name  or  some  particular  mark  to 
distinguish  these  goods  from  similar 
goods  produced  by  others  engaged  in 
the  same  business.  These  distin- 
guishing marks  are  called  trade- 
marks, and  their  use  has  been  very 
general  in  all  countries  from  ancient 
times. 

A  trademark  may  be  defined  as  a 
name,  sign,  symbol,  or  device  which 
is  applied  or  attached  to  the  goods 
offered  for  sale  in  the  market,  so  as 
to  distinguish  them  from  other  goods 
sold  by  others. 

A  trademark  in  order  to  be  valid 
must  be  distinctive.  It  also  must 
have  some  actual  physical  connection 
with  the  goods.  It  is  sufficient,  how- 
ever, if  the  mark  is  affixed  either 
upon  the  goods  themselves  or  upon  a 
box  or  wrapper  containing  them,  or 
in  some  other  way  physically  at- 
tached to  the  article.  An  unlawful 
business  cannot  secure  a  valid  trade- 
mark, and  a  trademark  must  not  be 
in  itself  illegal  or  immoral  or  against 
public  policy.  No  sign  or  symbol  can 
be  used  as  a  valid  trademark  which 
from  the  fact  conveyed  by  its  pri- 
mary meaning  others  may  employ 
with  equal  truth  and  with  equal 
rights  for  the  same  purposes.  Arbi- 
trary and  fanciful  words  may  con- 
stitute a  valid  technical  trademark, 
such,    for    example,    as    the     word 
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In  the  construction  of  warranties  and  representations  made  by 
automobile  manufacturers  the  courts  of  this  country  will  inter- 
pret such  agreements  in  favor  of  the  public  wherever  it  is  pos- 
sible. An  example  of  this  occurred  in  a  case  in  Missouri,  where 
.the  Supreme  Court  held  that  where  a  manufacturer  sold  an  au- 
tomobile to  a  woman,  stating  that  it  could  be  run  by  her  with- 
out manual  labor,  she  had  the  right  to  return  the  automobile  and 
to  recover  the  money  paid  for  it.  It  has  also  been  held  that 
where  an  automobile  is  sold,  and  it  is  stated  that  the  machine 
will  be  satisfactory  to  the  purchaser,  the  purchaser  may  return 
the  vehicle  and  recover  the  price  if  it  is  not  satisfactory  to  him, 
notwithstanding  the  fact  that  his  dissatisfaction  is  based  upon 
unreasonable  grounds.  These  decisions  simply  illustrate  the  at- 
titude which  the  courts  are  taking. 

Sec.  294,  Equipment. 

It  is  the  duty  of  the  manufacturer  of  automobiles  to  place  re- 
liable and  safe  equipment  on  their  machines.  This  duty  is  not 
only  statutory  but  one  imposed  by  the  common  law.     Over  a 

"  star,"    as    applied    to    shirts,    and  tration  of  trademarks,  as  a  general 

"  Ideal,"  as  applied  to  fountain  pens,  rule,  apply  only  to  words,  marks,  or 

etc.  symbols  which  have  already  become 

Newly  coined  and  invented  words  trademarks    by    adoption    and    use. 

may    also    constitute    valid    trade-  The  purpose  of  registry  is  simply  to 

marks.     These  are  frequently  found  facilitate  the  remedy.     Registration 

in  the  automobile  trade,  and  may  be  confers  no  new  rights.     The  exelu- 

protected  against  infringement.  sive  right  to  the  trade  name  belongs 

The  color  of  an  article  or  label,  or  to  the  one  who  was  first  to  appro- 
its  form  or  size,  can  rarely  if  ever  priate  and  use  it  in  connection  with 
be  protected  as  a  technical  trade-  the  goods  in  question,  and  not  to  the 
mark.  Neither  can  the  name  of  the  inventor  or  the  one  who  first  sug- 
substance  out  of  which  it  is  manu-  gested  it.  The  necessity  of  use  is 
factured  be  protected.  vital.     The  popular  misapprehension 

Words  of  quality,  character,  grade,  that  a  trademark  must  be  registered 

excellence,   popularity,   processes   of  in  order  to  be  protected  should  be 

manufacture,  purpose  of  use,  ingre-  corrected.     Those    who    first    use    a 

dients,    geographical   terms,   are   us-  trademark    may    enjoin    others    who 

ually  incapable  of  being  protected.  seek  to  use  a  similar  device,  symbol. 

Trademarks  and  trade  names  are  or  mark,  and  who  attempt  to  trade 

acquired  by  mere  adoption  and  use.  on  the  good  name  and  good  will  of 

Statutory   provisions  for   the   regis-  another's  business. 
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hundred  years  ago  the  common  law  required  all  travelers  on 
public  highways  to  have  "  good  tackle,"  which  term  included 
shafts,  harnesses,  lamps,  wheels  —  in  fact  almost  everything 
connected  with  a  vehicle  which  might  get  out  of  order  by  use. 
Many  of  the  automobile  laws  of  the  United  States  require  that 
machines  must  be  equipped  with  lamps  and  good  brakes.  Some 
of  the  laws  require  mufflers  and  locking  devices.  Very  little 
complaint  can  be  made  in  regard  to  the  quality  of  the  lamps 
which  are  carried,  except  that  searchlights  should  be  prohibited 
in  cities,  but  it  is  not  so  much  the  fault  of  the  manufacturer  if 
improper  lamps  are  used  as  it  is  where  a  car  is  originally  sup- 
plied with  brakes  that  are  not  efficient.  Many  instances  have 
occurred  where  automobiles  have  either  run  backward  or  for- 
ward down  a  steep  hill  because  the  brakes  refused  to  work.  It 
tnay  be  that  in  some  of  the  cases  the  refusal  of  the  brakes  to  do 
their  duty  was  due  to  lack  of  attention,  but  it  would  seem  from 
the  number  of  accidents  due  to  trouble  with  brakes  that  a  manu- 
facturer of  automobiles  should  provide  a  positive  and  unfailing 
stopping  contrivance  which  cannot  get  out  of  order  by  the  ordi- 
nary use  of  the  machine,  and  which  is  to  be  used  only  in  emer- 
gencies. A  manufacturer  who  makes  such  a  device  a  feature  of 
his  car  will  add  to  it  an  element  of  safety  which  will  make  his 
product  marketable  beyond  other  cars  which  do  not  possess  a 
similar  device.  Moreover,  those  manufacturers  who  fail  to 
supply  this  urgent  necessity  may  find  themselves  involved  in  liti- 
gation sooner  or  later. 

Tires  and  wheels  are  a  part  of  the  equipment  of  an  automobile, 
and  although  the  manufacturers  do  not  do  more  than  furnish 
tires  and  wheels  made  by  other  concerns,  yet  it  is  their  duty  to  see 
that  proper  tires  and  wheels  are  placed  upon  cars  which  they  turn 
out.  It  is  also  their  duty  to  see  that  the  tires  are  safely  attached 
to  the  wheels.  This  duty  is  owed  to  purchasers  of  their  vehi- 
cles and  also  to  the  public.^ 

3.  MacPherBon  v.  Buiek  Motor  Co.,  474,  138  N.  Y.  Suppl.  224.  This  case 
160  App.  Div.  (N.  Y.)  55,  145  N.  Y.  has  been  affirmed  by  the  Court  of 
Suppl.  462,   153  App.  Div.   (N.  Y.)      Appeals  since  the  date  of  this  work 


The  Manufacturer  of  Automobiles. 


411 


There  are  some  negative  obligations  on  the  part  of  manu- 
facturers ;  for  example,  in  some  of  the  States  excessive  noise  and 


going  to  press,  see  New  York  Law 
Journal,  March  27,  1916,  vol.  LIV., 
No.  146.  The  following  is  from  the 
opinion  by  Judge  Cardozo :  "  We 
hold,  then,  that  the  principle  of 
Thomas  v.  Winchester  is  not  limited 
to  poisons,  explosives  and  things  of 
like  nature,  to  things  which  in  their 
normal  operation  are  implements  of 
destruction.  If  the  nature  of  a 
thing  is  such  that  it  is  reasonably 
certain  to  place  life  and  limb  in 
peril  if  it  is  negligently  made,  it  is 
then  a  thing  of  danger.  Its  nature 
gives  warning  of  the  consequences  to 
be  expected.  If  to  the  element  of 
danger  there  is  added  knowledge  that 
the  thing  will  be  used  by  persons 
other  than  the  purchaser,  and  used 
without  new  tests,  then,  irrespective 
of  contract,  the  manufacturer  of  this 
thing  of  danger  is  under  a  duty  to 
make  it  carefully.  That  is  as  far 
as  we  are  required  to  go  for  the 
decision  of  this  ease.  There  must  be 
knowledge  of  a  danger,  not  merely 
possible,  but  probable.  It  is  pos- 
sible to  use  almost  anything  in  a 
way  that  will  make  it  dangerous  if 
defective.  That  is  not  enough  to 
charge  the  manufacturer  with  a 
duty  independent  of  his  contract. 
Whether  a  given  thing  is  dangerous 
may  be  sometimes  a  question  for 
the  court  and  sometimes  a  question 
for  the  jury.  There  must  also  be 
knowledge  that  in  the  usual  course 
of  events  the  danger  will  be  shared 
by  others  than  the  buyer.  Such 
knowledge  may  often  be  inferred 
from  the  nature  of  the  transaction. 
But  it  is  possible  that  even  knowl- 


edge of  the  danger  and  of  the  use 
will  not  always  be  enough.  The 
proximity  or  remoteness  of  the  re- 
lation is  a  factor  to  be  considered. 
We  are  dealing  now  with  the  lia- 
bility of  the  manufacturer  of  the 
finished  product,  who  puts  it  on  the 
market  to  be  used  without  inspec- 
tion by  his  customers.  If  he  is 
negligent,  where  danger  is  to  be 
foreseen,  a  liability  will  follow.  We 
are  not  required  at  this  time  to  say 
that  it  is  legitimate  to  go  back  of 
the  manufacturer  of  the  finished 
product  and  hold  the  manufacturers 
of  the  component  parts.  To  make 
their  negligence  a  cause  of  imminent 
danger  an  independent  cause  must 
often  intervene;  the  manufacturer  of 
the  finished  product  must  also  fail  in 
his  duty  of  inspection.  It  may  be 
that  in  those  circumstances  the  neg- 
ligence of  the  earlier  members  of 
the  aeries  is  too  remote  to  constitute, 
as  to  the  ultimate  user,  an  action- 
able wrong.  (Beven  on  Negligence, 
3d  Ed.,  50,51,  54;  Wharton  on  Neg- 
ligence, 2d  Ed.,  sec.  134;  Leeds  v. 
N.  Y.  Tel.  Co.,  178  N.  Y.  118.;  Sweet 
V.  Perkins,  196  N.  Y.  482;  Hayes  v. 
Hyde  Park,  153  Mass.  514,  516).  We 
leave  that  question  open.  We  shall 
have  to  deal  with  it  when  it  arises. 
The  difficulty  which  it  suggests  is 
not  present  in  this  ease.  There  is 
here  no  break  in  the  chain  of  cause 
and  effect.  In  such  circumstances 
the  presence  of  a  known  danger,  at- 
tendant upon  a  known  use,  makes 
vigilance  a  duty.  We  have  put 
aside  the  notion  that  the  duty  to 
safeguard  life   and  limb,  when  the 
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odors  must  not  be  permitted.  Automobiles  must  be  so  con- 
structed as  to  prevent  these  annoyances. 

"  Every  motor  vehicle  while  in  use  on  a  public  highway  shall 
be  provided  with  '  good  and  efficient  brakes/  and  also  with  '  a 
suitable  bell,  horn  or  other  signal,'  "  etc.,  is  the  language  of  the 
motor  vehicle  law  in  almost  all  the  States.  Just  exactly  what 
constitutes  "  good  and  efficient  brakes  "  and  a  "  suitable  bell, 
horn  or  other  signal,"  may  be  matters  concerning  which  various 
opinions  may  be  expressed.  The  automobile  laws  demand,  under 
penalty  of  criminal  prosecution,  that  motor  vehicles  which  are 
not  safely  equipped  in  respect  to  the  particulars  mentioned  shall 
not  be  used  on  the  public  highways.  The  words  "  good  and  effi- 
cient "  and  "  suitable "  must  be  understood  as  pertaining  to 
safety,  and  whether  the  equipment  of  an  automobile  complies 
with  the  law  constitutes  ordinarily  a  question  of  fact  and  not  of 
law.  If  the  equipment  is  as  a  matter  of  fact  "  good  and  effi- 
cient," then  the  law  is  satisfied;  but  who  is  to  say  whether  brakes 
are  good  and  efficient  or  whether  the  signal  device  is  suitable? 
Primarily  the  manufacturer  of  the  automobile  determines  the 
quality  and  kinds  of  brakes  used,  and  the  manufacturer  of  horns 
decides  as  to  the  "suitability"  of  the  warning  device;  but  the 
prohibition  of  the  law  is  not  directed  against  the  manufacturer. 
The  user  or  driver  of  the  automobile  is  forbidden  to  operate  the 
machine  on  the. public  highways  unless  it  is  properly  equipped. 
He  is  responsible.  He  must  at  least  exercise  reasonable  care  to 
see  to  it  that  his  brakes  are  "  good  and  efficient,"  and  that  they 
remain  so  but  there  should  be  a  responsibility  on  the  part  of  the 
manufacturer  as  to  the  brakes  supplied.* 

consequences  of  negligence  may  be  4.  See  Quackenbush  v.  Ford  Motor 
foreseen,  grows  out  of  eoutraet  and  Co.,  153  N.  T.  Suppl.  131,  wherein 
nothing  else.  We  have  put  the  the  court  says :  "  A  modern  auto- 
source  of  the  obligation  where  it  mobile,  properly  equipped  with 
ought  to  be.  We  have  put  its  source  brakes  and  assembled  in  harmony 
in  the  law.''  Compare  Johnson  v.  with  the  plans  underlying  the  con- 
Cadillac  Motor  Co.,  194  Fed.  497;  struction,  is  not  inherently  a  dan- 
Cadillac  Motor  Co.  V.  Johnson,  221  gerous  machine.  In  the  hands  of  a 
Fed.  801.  reasonably    intelligent    and    careful 
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Although  there  may  be  some  uncertainty  concerning  what  con- 
stitutes "  good  and  efficient  "  equipment  or  "  suitable  "  warning 
devices,  there  can  be  no  mistake  in  regard  to  the  number  of  effi- 
cient brakes  required.  The  law  says  "  brakes."  This  means 
more  than  one  device  for  stopping  the  machine  —  not  one  good 
brake  and  one  that  is  out  of  order.  There  also  can  be  no  ques- 
tion in  regard  to  the  necessity  of  carrying  some  kind  of  a  warn- 
ing signal ;  but  the  automobilist  is  not  compelled  to  confine  him- 
self to  using  a  horn  merely  because  the  horn  has  been  generally 
adopted.  A  bell  or  whistle  may  be  lawfully  used.  In  England 
it  was  provided  in 'the  Motor  Car  (Use  and  Construction)  Order 
of  1904,  article  IV.,  section  5,  that  drivers  must,  whenever  nec- 
essary, by  sounding  the  bell  or  other  instrument  required  by  the 
law,  "  give  audible  and  sufficient  warning  of  the  approach  or 
position  of  the  motor  car."  It  is  held  that  ideas  may  differ  con- 
siderably as  to  what  warning  is  "  sufficient." 

The  provision  of  the  Pennsylvania  Automobile  Act  requiring 
every  operator  of  an  automobile  to  sound  the  gong  or  other 
alarm  when  approaching  a  street  or  road  crossing  should  not  be 
overlooked  in  considering  motor  vehicle  equipment  and  the  use 
thereof.  When  and  under  what  circumstances  the  alarm  should 
be  sounded  are  matters  of  sound  judgment,  and  it  seems  un-- 
reasonable  to  require  an  alarm  to  be  given  upon  approaching 
every  country  crossroad  if  the  driver  can  see  all  around  him  and 

operator     it     involves     no     greater  and  it  devolves  the  duty  upon  the 

hazards  to  the  public  than  a  team  manufacturer  to  use  proper  materials 

of  horses  attached  to  a  wagon.    But  and  to  use  due  care  in  the  assem- 

this  theoretically  safe   machine  be-  bling  of  such  materials  in  the  oom- 

comes  inherently  unsafe  when  it  is  pleted  machine,  and  the  character  of 

improperly   assembled   or   when   the  the  injuries  resulting  from  defective 

brakes  are  constructed  of  materials  materials  and  construction  has  noth- 

which  will  not  stand  the  necessary  iug  to  do  with  the  question  of  the 

strain  upon  them;   such  an  automo-  manufacturer's   duty.      .     .      .      The 

bile,  designed  for  use  upon  the  high-  manufacturer  had  no  more  right  to 

ways   (and  this  court  may  take  ju-  send  out  a  ear  with  a  brake  which 

ducial  notice   of  the   use   to   which  was  not  properly  tested  than  he  had 

such  vehicles  are  commonly  put),  is  to  send  out  a  car  with  a  wheel  which 

a  menace  to  the  safety  of  the  public,  was  not  up  to  the  standard." 
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there  is  no  traffic  on  the  highway.  Much  abuse  has  been  made 
of  this  provision  of  the  law  by  constables  arresting  careful  au- 
tomobilists  who  were  unaware  of  the  legal  requirement. 

In  a  recent  case  in  Kentucky  it  is  decided,  in  this  connection, 
that  the  maker  of  an  automobile  may  be  held  liable  to  a  person 
other  than  the  owner  for  injuries  caused  by  defects  in  its  con- 
struction.' 

Sec.  295.  Engine  not  a  brake. 

Most  of  the  State  automobile  laws  require  that  each  motor 
vehicle  must  be  equipped  with  good  and  efficient  brakes.  In  one 
or  two  of  the  laws  it  is  provided  that  there  shall  be  more  than 
one  brake.  In  England  the  question  has  arisen  if  the  engine, 
which  is  frequently  used  as  a  brake,  complies  with  the  law,  pro- 
vided only  one  real  brake  is  on  the  automobile.  It  has  been  held 
that  the  engine,  under  such  circumstances,  does  not  constitute  a 
"  brake  "  within  the  meaning  of  the  requirements.® 

Sec.  296.  Public  automobiles. 

The  public  automobile  is  with  us,  and  its  use  by  the  public  and 
its  equipment  are  bound  to  be  matters  of  increased  legislative 
study.  There  is  not  so  much  need  of  legislation  concerning 
sightseeing  automobiles  as  there  is  concerning  the  more  speedy 
vehicles  which  carry  passengers  for  purposes  of  transit.  The 
owners  of  these  latter  vehicles  occupy  about  the  same  relation  to 
the  traveling  public  as  do  the  owners  of  a  street  railway  line. 

The  public  automobile  is  a  common  carrier,  and  as  such  its  pro- 
prietors are  bound  by  law  to  exercise  a  high  degree  of  care  for" 
the  safety  of  their  passengers,  not  only  in  providing  a  safe  equip- 
ment but  in  furnishing  a  competent  and  careful  driver.  It  re- 
quires a  higher  degree  of  intelligence  and  knowledge  to  safely 
operate  a  road  vehicle  than  to  act  as  motorman  of  a  street  car; 
the  automobile  driver  may  not  need  to  be  particularly  well  in- 

5.  Olds   Motor   Works  v.   Shaffer,  6.  Wilmott    v.    Southwell,    L.    T. 

145  Ky.  616,  140  8.  W.  1047,  37  L.  Eep.,  vol.  XXV.,  No.  2,  p.  22,  Oct. 

R.  A.  (N.  S.)  560,  Ann.  Gas.  1913  B.  27,  1908. 
689. 
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formed  concerning  the  engine  and  driving  mechanism,  but  must 
be  well  up  in  automobile  driving  and  road  management.  For 
instance,  he  must  know  how  to  avoid  skidding,  especially  if  he 
is  in  charge  of  a  double-deck  vehicle  carrying  a  considerable 
number  of  people  on  the  upper  deck.  A  vehicle  of  this  character, 
with  its  relatively  high  center  of  gravity,  is  liable  to  capsize  if 
in  skidding  it  strikes  a  curb  or  other  obstruction  with  great  force. 
One  disadvantage  to  the  traveling  public  if  any  injury  should  be 
done  by  a  public  motor  vehicle  would  arise  from  the  fact  that 
the  companies  operating  such  services  are  frequently  not  very 
strongly  financed,  and  it  might  be  difficult  to  collect  any  substan- 
tial judgment  rendered  against  them. 

In  regard  to  the  equipment  of  these  vehicles,  this  should  be  of 
the  very  best.  It  should  be  made  a  misdemeanor  for  a  transpor- 
tation company  to  operate  cars  without  systematically  inspecting 
them  for  wear  and  breakage.  One  of  these  cars  which  was  seen 
recently  standing  in  a  large  city  waiting  for  passengers  had 
nothing  to  hold  the  road  wheels  on  the  axles  except  a  large 
washer  and  a  split  pin.  A  machine  of  such  construction  should 
not  be  allowed  to  carry  passengers  in  public  service.'' 

7.  Secret  financial  iTresponslbillty,  a  transaction  conBtitutes  at  least  an 
—  It  is  a  fraud  in  law  for  a  person  implied  fraud.  There  is  nothing 
or  a  corporation  to  represent  him-  which  the  law  detests  more  than 
self  or  itself  to  be  solvent  and  finan-  false  and  fraudulent  representations, 
cially  responsible  when  this  is  not  and  it  makes  no  difference  whether 
the  case.  For  a  corporation  to  con-  the  representations  are  made  by  ex- 
tinue  making  large  contracts,  assum-  pressed  statements  of  facts  or  im- 
ing  heavy  responsibilities  and  assum-  plied  assertions.  A  fraud  may  con- 
ing guarantees,  when  the  agents  of  sist  of  concealing  a  fact  when  it  is 
the  company  know  that  there  is  no  the  duty  under  the  circumstances  of 
reasonable  hope  of  being  able  to  ful-  a  party  to  speak.  A  large  majority 
fil  the  obligations  of  the  corpora-  of  the  frauds  which  are  committed 
tion,  constitutes  deceit.  It  has  long  in  business  consists  of  concealment 
been  the  settled  law  that  if  a  man  of  the  financial  irresponsibility  of 
goes  into  the  market  and  buys  goods  manufacturers  or  dealers, 
on  credit,  knowing  at  the  time  that  Why  is  it  that  generally  the  out- 
he  cannot  pay  for  them,  and  with  side  world  does  not  hear  of  an  im- 
no  reasonable  expectation  of  future  pending  failure  until  the  moment  it 
ability  to  pay  for  the  goods,  such  is  precipitated?     It  is  not  because 
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Sec.  297.  Registrations  of  manufacturers. 

In  many  of  the  States  those  who  manufacture  automobiles,  as 
well  as  the  dealers,  are  required  to  register  with  the  Secretary 
of  State  or  some  other  officer,  and  obtain  a  license  before  carrying 
on  business.  After  having  obtained  a  license  it  is  ordinarily  pro- 
vided that  cars  of  the  manufacturer  which  are  not  used  per- 
sonally for  driving  may  be  operated  on  the  public  highways 
under  the  manufacturer's  number.  It  is  a  very  general  provi- 
sion that  the  manufacturer  shall  register  one  of  each  type  of  car 
produced  by  him,  and  that  he  can  procure  duplicate  registration 
seals  and  tags. 

Sec.  298.  Conclusion. 

In  conclusion  it  may  be  said  that  no  one  is  more  vitally  inter- 
ested in  the  success  of  the  automobile  than  the  manufacturer. 
No  one  can  be  more  interested  in  sane  automobiling,  and  in  the 
successful  elimination,  by  legislation  or  otherwise,  of  the  griev- 
ous conditions  which  now  exist,  notably  as  to  speeding  and  rac- 
ing on  the  public  highways  and  unsafe  construction  of  ma- 
chines. 

the  financial   condition   of  the  con-  and  acted  upon  by  him  to  his  detri- 

cern     is     unknown     and     has     sud-  ment   is   ground   for   an   action   for 

denly   come   upon   the    ofScers   of   a  deceit.      There    is    also    an    implied 

company    as    a    surprise.      Those    in  fraud,    which    the    law    raises    from 

control  of  the  affairs  of  a  corpora-  the  facts  and  circumstances  of  the 

tion  know  the  financial  condition  of  dealing  between  parties,  as,  for  ex- 

the   business.     Long  before   an   as-  ample,  where  one  person  takes  undue 

signment    occurs    or    a    petition    in  advantage  of  another  when  a  fidu- 

bankruptcy  is  filed  corporate  officers  eiary    relation    exists    between    the 

know  when  a  failure  is  inevitable,  two.    A  constructive  fraud  is  a  fraud 

and    to    continue    making    contracts  of  this  nature,  though  there  is  some 

and  to  carry  on  business  under  such  distinction  between  an  implied  and 

circumstances  constitute  as  much  a  a  constructive  fraud.     For  a  manu- 

representation    that    the    concern   is  faeturer  to  carry  on  business  while 

solvent  as  if  an  expressed  statement  financially     irresponsible,     knowing 

is  made  to  that  effect.  that  there   is  no  reasonable  chance 

There  are  several  kinds  of  frauds  of    fulfilling    contracts    and    obliga- 

recognized    by   the    law.      There    is  tions,  and  taking  advantage  of  the 

first    an   untrue    statement    of   fact,  public   ignorance   of   the   real   state 

which  if  believed  by  another  party  of  affairs,  constitutes  a  fraud  in  law. 
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Sec.  299.  Introductory. 

The  marked  increase  in  the  use  of  taxicabs  and  public  auto- 
mobiles calls  attention  to  the  legal  relations  between  the  owners 
or  operators  of  these  vehicles  and  their  patrons  or  the  public; 
also  the  rights  and  liabilities  of  persons  and  companies  furnish- 
ing to  the  public  transportation  by  means  of  motor  driven  car- 
riages. We  had  hacks  and  cabs  long  before  the  automobile  ap- 
27  ' 
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peared  on  the  public  highways,  and  inasmuch  as  the  mechanical 
power  is  merely  a  substitute  for  the  animal,  it  might  be  said  that 
there  is  really  nothing  new  to  be  stated  concerning  the  law  gov- 
erning those  who  operate  and  use  such  public  conveyances. 
However,  there  is  much  existing  statutory  and  common  law  to 
be  applied,  and  it  is  the  application  of  established  rules  of  law 
that  is  of  interest  when  considering  the  various  uses  of  the 
motor  vehicle.  This  chapter  treats  in  general  of  the  principles 
in  this  connection,  the  subject  of  jitneys  being  considered  in  a  later 
chapter. 

Sec.  300.  Historical. 

A  taxicab  is  a  hackney  carriage.  The  system  of  hackney 
coaches,  standing  at  designated  places  in  the  streets  of  a  city, 
grew  out  of  the  necessity  of  meeting  the  public  demand  for 
means  of  transit  from  point  to  point.  This  gave  rise  to  a  class 
of  men  who  procured  one  or  more  vehicles,  according  to  their 
means,  and  plied  the  streets  for  hire.  It  was  soon  found  nec- 
essary to  place  these  men  under  special  police  regulations,  and 
to  assign  certain  places  in  the  streets  where  they  might  stand 
waiting  for  customers.  Such  regulations  were  necessary  for 
the  control  of  hackmen  and  for  the  convenience  of  the  public. 
Their  object  was  to  prevent  the  hackmen  from  traveling  with 
empty  vehicles,  in  search  of  customers,  in  the  streets  otherwise 
sufificiently  crowded,  and  also  to  prevent  their  stopping  and  re- 
maining for  any  considerable  time  at  inconvenient  places;  but 
the  great  object  was  to  have  hacks  standing  at  various  points 
where  the  public  would  be  most  likely  to  want  them,  and  where 
they  would  cause  the  least  inconvenience  to  other  vehicles  or  in- 
jury to  the  surrounding  property.^ 

Sec.  301.  Definitions. 

The  term  "  public  automobile,"  as  used  herein,  and  as  con- 
strued in  law,  means  an  automobile  that  is  engaged  in  the  ser- 

1.  Historical.  —  See    Materson    v.     Short,  34  How.  Prac.  (N.  T.)  481. 
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vice  of  the  public  as  a  common  carrier;  not  one  that  is  used  by 
the  government  in  some  one  of  its  branches  or  departments,  but 
a  motor  vehicle  which  carries  the  public  for  hire,  like  any  other 
common  carrier.  The  term  includes  taxicabs,  automobile  bus  or 
stage  lines,  and  sightseeing  automobiles.  Besides  these,  there 
are  a  number  of  automobile  lines  that  make  a  business  of  trans- 
porting freight  between  points  in  the  United  States.  We  will 
endeavor  to  cover  the  entire  field  from  a  legal  standpoint,  but 
our  discussion  will  refer  principally  to  the  "  taxicab." 

Sec.  302.  No  exclusive  right  to  use  the  word  "taxicab." 

Let  it  be  said  at  the  outset  that  there  can  be  no  exclusive  pro- 
prietary right  in  the  use  of  the  word  "  taxicab,"  no  matter  who 
coined  the  word,  as  has  been  claimed.  The  word  "  taxicab  "  is 
public  property;  it  is  descriptive  of  a  chattel  and  is  the  com- 
monly used  name  by  which  automobile  hacks  possessing  fare 
registering  machines  are  known  to  the  public.  Any  person  or 
corporation,  conducting  a  hacking  business  and  using  taximeters 
on  them,  possesses  the  right  to  call  the  vehicles  "  taxicabs,"  and 
advertise  the  service  as  conducted  by  the  use  of  "  taxicabs."  The 
fact  that  the  word  has  been  registered  as  a  trademark  does  not 
alter  the  case.  With  as  much  reason  could  a  manufacturer  of 
automobile  trucks  call  his  vehicles  "  auto  trucks,"  and  claim 
exclusive  rights  to  the  use  of  the  abbreviated  word.^ 

Sec.  303.  The  taxicab  is  a  hackney  coach. 

A  taxicab,  as  said  before,  constitutes  a  hackney  coach.^ 
A  hackney  coach  is  a  term  long  used  in  England,  meaning  a 
public  carriage  for  hire  which  stands  in  the  streets  and  also 
those  kept  for  hire  in  stables.  The  test  in  determining  the  char- 
acter  of  the  particular  vehicle  engaged   in  transportation   is, 

2.  Kight  to  use  word  "  taxicab."  —  equal   right   for   the    same   purpose. 

No  sign,  symbol,  or  form  of  words  See  vol.  23  Am.  &  Eng.  Encye.  Law 

ean  be  appropriated  as  a  valid  trade-  (2d  ed.),  p.  359. 
mark  which,  from  the  fact  conveyed  3.  See  Gassenheimer  v.  District  of 

by  its  primary  meaning,  others  may  Columbia,  26  App.  Cas.  (D.  C.)  557. 
employ  with   equal  truth  and  with 
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whether  the  carriage  is  held  out  for  the  general  accommodation 
of  the  public* 

Sec.  304.  Right  to  conduct  taxicab  service. 

A  private  individual  or  a  corporation  possessing  the  authority 
to  do  so  may  establish  and  maintain  a  taxicab  service  in  a  city 
upon  complying  with  the  license  regulation.  No  special  or  ex- 
clusive franchise  is  necessary  or  obtainable  under  ordinary  cir- 
cumstances. Of  course,  the  motor  vehicle  must  comply  with 
the  general  automobile  law,  with  reference  to  the  registration  of 
the  motor  cabs,  and  the  drivers  who  operate  the  taxicabs  must, 
if  required,  possess  the  necessary  chauffeur's  or  driver'§  license. 
Where  several  hundred  taxicabs  are  operated  by  a  company  or 
individual,  and  automobiles  are  required  to  be  registered  annu- 
ally, the  registration  fees  necessary  to  be  paid  amount  to  a  con- 
siderable sum.  Under  some  statutes  automobiles  need  not  be 
registered,  and  only  drivers  are  required  to  register  and  pay  a 
fee.  Several  thousand  dollars  a  year  might  in  some  instances 
be   saved  by  having  the  principal   offices  of  the  company  in 

4.  Hackney  carriages  and  public  a  brougham,  the  owner  of  which, 
conveyances.  —  In  England  it  has  by  agreement  with  a  railway  corn- 
been  held  that  an  ordinary  omnibus  pany,  attended  the  company's  sta- 
running  along  a  fixed  route  is  a  tion  for  the  conveyance  of  paasen- 
hackney  carriage,  within  the  mean-  gers,  was  a  hackney  carriage, 
ing  of  statutes  and  ordinances.  See  In  the  class  of  common  carriers  of 
Hickman  v.  Birch,  24  Q.  B.  D.  172.  passengers  are  included  not  only 
But  a  hackney  coach  is  not  a  wagon,  railroads,  horse,  dummy,  electric, 
according  to  decisions  in  California  and  cable  street  railways,  and 
and  Nevada,  see  Quigley  v.  Gorham,  steamboat  companies,  but  proprie- 
5  Cal.  418,  63  Am.  Dec.  139;  Edge-  tora  of  stage  coaches,  city  omnibus 
comb  V.  His  Creditors,  19  Nev.  149,  lines,  hackmen,  and  ferrymen,  in- 
154,  7  Pac.  533.  It  has  also  been  eluding  the  proprietors  of  taxicabs 
held  in  the  State  of  New  York  that  and  other  motor  vehicles  engaged  in 
a  hotel  omnibus  conveying  guests  to  public  transportation.  See  5  Am.  & 
and  from  a  station  free  of  charge  Eng.  Encyc.  of  Law  (2d  ed. ),  184. 
is  not  a  "  public  conveyance."  See  The  taxicab  is  '  a  common  carrier, 
City  of  Oswego  v.  Collins,  38  Hun  and  because  it  is  a  common  carrier 
(N.  T.)  17.  In  Allen  v.  Tunbridge,  there  are  important  rights  and  lia- 
L.  B.  6,  C.  P.  481,  it  was  held  that  bilities  connected  with  its  operation. 
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States  possessing  laws  demanding  small  and  permanent  license 
fees  from  automobile  owners.  The  companies  then  may  go  into 
any  State  desired  under  the  non-resident  exemption  provisions 
of  the  automobile  laws. 

Sec.  304a.  Sightseeing   automobiles  —  duty  to  passengers. 

Sightseeing  automobiles  by  reason  of  the  services  offered  and 
rendered  are  to  be  regarded  as  common  carriers  and  owe  to  the 
public  the  same  degree  of  care  to  transport  them  in  safety  as 
any  other  common  carriers  of  passengers  owes.^ 

Sec.  305.  Sightseeing  automobiles  —  New  York  city. 

In  New  York  it  is  decided  that  as  a  general  proposition,  an 
owner  or  tenant  of  premises  abutting  on  a  public  street  in  the 
city  of  New  York  cannot  use  the  street  for  private  gain,  as  the 
streets  are  for  the  use  of  the  public,  subject  to  such  regulations 
as  the  legislature  may  adopt  or  may  empower  the  municipality 
to  make.® 

So  in  this  State  it  has  been  held  that  the  lease  of  a  store  under 
a  hotel  carries  with  it  the  easements  of  light,  air  and  access 
through  the  public  street  in  front  of  the  premises,  but  does  not 
include  the  right  to  grant  a  privilege  of  maintaining  a  sightsee- 
ing automobile  at  the  curb.  So,  although,  by  reason  of  a, prior 
license  given  by  the  landlord  who  owns  a  hotel  to  a  taxicab  com- 
pany to  maintain  a  cab  stand  in  front  of  said  premises  and  a 
municipal  license  granted  in  conformity  therewith,  if  the  use  of 
the  Street  by  a  sightseeing  automobile  is  interfered  with,  the 
tenant  of  the  store  cannot  be  held  thereby  to  suffer  a  partial  evic- 
tion. Such  a  stand  is  an  incident  to  the  use  of  the  premises  as 
a  hotel,  but  a  sightseeing  automobile  is  not  incidental  to  the  use 
of  the  store.'^ 

5.  McFadden   v.   Metropolitan   St.      Schulte,   67  Misc.   E.    (N.  T.)    633, 
Ey.   Co.,   161  Mo.  App.  552,   144  8.      124  N.  T.  Supp.  835. 

W.  168,  holding  such  carriers  owe  to  7.  United  States  Eestaurant  Co.  v. 

their  passengers  the  highest  degree  Schulte,   67   Misc.   E.    (N.   Y.)    633, 

of  care.  124  N.  T.  Supp.  835. 

6.  United  States  Eestaurant  Co.  v. 
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Sec.  306.  Privilege  of  taxicab  service  for  hotel  —  license  and 
not  lease  —  breach  of  contract. 

In  a  case  in  New  York  it  is  decided  that  an  agreement  by  a 
hotel  company  purporting  to  "  lease  "  the  privilege  of  taxicab 
service  for  the  hotel  for  a  specified  sum  is  not  a  lease,  but  a  H- 
cense.  And  in  this  case  it  was  decided  that  where  such  license 
is  not  exclusive  it  is  not  shown  that  irreparable  damage  will 
ensue  from  a  breach  thereof,  and  the  license  has  been  surrendered 
by  one  of  the  licensees,  the  plaintiff's  partner,  his  suit  for  an  in- 
junction restraining  the  hotel  from  granting  a  like  license  to 
other  parties  does  not  lie,  for  if  there  was  any  breach  of  the 
agreement  the  remedy  at  law  is  adequate.* 

Sec.  307.  Municipal  regulations. 

Since  the  taxicab  is  a  hackney  coach  or  a  vehicle  held  out  for 
public  hire,  it  is  subject  to  municipal  control,  compelling  the  driv- 
ers or  owners  to  become  licensed  to  engage  in  the  business  which 
they  are  carrying  on.  Municipal  corporations  may,  generally 
speaking,  require  those  engaged  in  the  hacking  business  to  be- 
come licensed,  and  the  courts  have  even  gone  so  far  as  to  hold 
that  if  hackmen  are  without  licenses,  no  recovery  can  be  had 
for  services  rendered.® 

Sec.  308.  When  city  may  not  demand  license  fees. 

A  city  cannot  impose  a  license  fee  upon  proprietors  and  drhr- 

8.  Lynch  v.  Murphy  Hotel  Co.,  Mallory  v.  Saratoga  Lake  Bridge 
130  App.  Div.  (N.  T.)  691,  115  N.  Co.,  53  Misc.  R.  (N.  Y.)  446,  104 
Y.  Supp.  465,  reversing  order  112  N.  Y.  Supp.  1025_.  That  a  town  is 
N.  Y.  Supp.  915.  not  liable  to  repair  its  highways  un- 

9.  Ferdon  v.  Cunningham,  20  How.  der  an  old  statute  providing  for 
Prac.  (N.  Y.)  154;  Best  v.  Bauder,  carriages,  according  to  a  recent  Mas- 
29  How.  Prao.  (N.  Y.)  489;  Miller  saehusetts  decision,  see  Doherty  v. 
V.  Burke,  6  Daly  (N.  Y.)  171;  At-  Town  of  Ayer,  197  Mass.  241,  83  N. 
lantic  City  v.  Fousler,  56  Atl.  119.  E.  677,  and  one  is  not  obliged  to  run 

Application    of   old    statutes.  —  It  ahead  of  a  steam  automobile  to  give 

is  upon  the  same  ground  that  a  toll  warning,    which   is    required   by   an 

bridge  company  cannot  charge  tolls  old  statute  of  New  York  concerning 

for   automobiles   unless   the    charter  steam  carriages. 
or  a  law  authorizes  it  to  do  so.    See 
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ers  of  taxicabs  unless  taxicabs  are  fairly  included  within  the 
terms  of  the  ordinance.  For  example,  if  at  the  time  the  ordi- 
nance was  enacted  automobiles  were  not  in  existence,  then  it 
might  be  held  that  the  local  regulation  could  not  have  been  in- 
tended to  cover  these  vehicles.  A  law  imposing  a  license  tax 
will,  in  case  of  doubt,  be  construed  most  strongly  against  the 
government  and  in  favor  of  the  citizen.^" 

In  a  case  in  the  District  of  Columbia,  cited  in  the  preceding 
note,  it  was  held  that  an  electric  carriage  or  automobile,  although 
a  vehicle,  does  not  belong  to  the  class  or  classes  of  vehicles  made 
the  subject  of  the  license  tax  imposed  by  a  law  on  the  proprietors 
of  "  hacks,  cabs,  omnibuses  and  other  vehicles  for  the  trans- 
portation of  passengers  for  hire,"  not  having  been  known  and  in 
use  at  the  time  of  the  passage  of  the  act.  This  decision  is  in 
accordance  with  the  trend  of  authority  on  the  question  of  old 
laws  by  the  use  of  some  general  word  or  term  not  covering  the 
automobile  or  other  form  of  vehicle  coming  into  existence  or 
used  subsequent  to  the  passage  of  the  law.  As  said  in  the  above 
case :  The  terms,  "  other  vehicles,"  were  intended  manifestly 
to  embrace  only  such  other  vehicles  as  were  ejusdem  generis. 

Sec.  309.  Rights  and  liabilities  of  proprietors. 

A  carrier  of  passengers  by  hackney  coaches  or  taxicabs  is 
liable  for  injuries  to  a  passenger  resulting  from  negligence  of 
the  driver.  In  the  absence  of  an  express  contract  the  same  lia- 
bility exists  toward  a  passenger  carried  gratuitously.  So  also 
is  a  taxicab  proprietor  liable  for  the  loss  of  or  damage  to  the 
contents  of  a  trunk,  although  trunks  are  not  usually  carried  as 
baggage.  Of  course  in  the  case  of  personal  injuries  contribu- 
tory negligence  on  the  part  of  the  person  injured  would  bar  a 
recovery. 

Sec.  310.  Articles  left  in  taxicabs. 

Under  some  municipal  ordinances,  immediately  after  a  hack 

10.  See  Washington  Electric  Ye-  of  Columbia,  19  App.  Oas.  (D.  C.) 
hide  Transportation  Co.  v.  District      462. 
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becomes  vacant  it  is  made  the  duty  of  the  hackman  to  search 
the  vehicle  for  any  articles  that  might  be  left  by  the  last  occupant 
thereof.  If  any  property  is  found  and  not  claimed  it  must  be 
taken  to  the  nearest  police  station  within  twenty-four  hours. 
Other  requirements  such  as  a  written  notice  of  the  finding  of  the 
property  to  be  forwarded  to  a  certain  oflRcer  or  bureau  are 
also  made  in  some  cities.  Persons  using  taxicabs  have  the  right 
to  depend  upon  these  provisions  of  the  local  law  being  complied 
with,  and  taxicab  proprietors  are  liable  if  property  thus  left  be- 
hind is  not  accounted  for. 

Sec.  311.  Disputes  over  fares. 

Provision  is  made  in  some  cities  as  to  course  to  be  followed 
in  case  of  dispute  over  the  fare,  such  as  bringing  it  before  the 
officer  in  charge  at  the  nearest  police  station  and  providing  as 
was  done  by  ordinance  in  New  York  City  that  for  a  failure  to 
comply  with  the  decision  of  the  officer,  the  delinquent  party 
might  be  adjudged  guilty  of  disorderly  conduct  and  fined  or  in 
case  of  a  refusal  to  pay  be  committed  to  jail. 

Sec.  312.  Legal  rates  of  fare. 

The  rates  of  fare  charged  by  taxicab  proprietors  cannot  be 
above  the  legal  rates  established  by  the  municipal  ordinances,  at 
•least  not  unless  the  passenger  expressly  contracts  to  pay  more 
for  the  service  requested.  Under  no  circumstances  can  a  com- 
mon carrier  charge  an  unreasonable  fare,  and  there  can  be  no 
discrimination  in  the  rates  charged  with  reference  to  persons. 
The  "  legal  rates  "  prescribed  by  law  mean  that  a  passenger  is 
not  compelled  to  pay  over  those  rates  against  his  consent.  These 
rates  are  established  for  the  protection  of  the  public  and  to  pre- 
vent abuse. 

Sec.  313.  Duty  to  carry  applicants. 

As  a  general  proposition  a  common  carrier  must  serve  the 
members  of  the  public  without  discrimination.  Colored  per- 
sons are  entitled  to  be  carried,  and,  if  refused,  may  recover 
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damages,  and  drivers  refusing  to  carry  colored  persons  in 
some  cities  may  be  fined.  Taxicab  proprietors  may  auth- 
orize their  drivers  to  expel  and  refuse  to  carry  persons  who 
are  obnoxious,  including  persons  who  have  contagious  diseases, 
intoxicated  and  unruly  persons.  A  passenger  refusing  to  pay 
the  legal  fare  may  also  be  expelled.  But  legal  liability  will  en- 
sue if  a  passenger  is  expelled  without  lawful  cause,  and  taxicab 
proprietors  are  liable  for  the  acts  of  their  chauffeurs  in  unlaw- 
fully excluding  or  expelling  a  passenger.  Where  a  passenger 
may  legally  be  expelled  he  must  be  expelled  without  negligence, 
and  at  a  proper  and  safe  place.  No  more  force  than  is  neces- 
sary should  be  exercised,  and  no  force  at  all  unless  absolutely 
necessary.  An  assault  is  unwarranted,  and  will  authorize  a  re- 
covery of  damages  by  the  person  expelled. 

Sec.  314.  Operation  of  vehicles. 

Taxicab  drivers  are  required  to  exercise  greater  care  than  the 
chauffeurs  of  private  automobiles,  because  they  are  engaged  in 
a  public  service,  and  not  only  are  they  required  to  protect  per- 
sons on  the  highway  generally,  but  passengers  are  entitled  to 
protection  by  the  exercise  of  care  and  caution  on  the  part  of  taxi- 
cab  chauffeurs.  For  negligence  of  the  drivers  the  proprietors 
of  taxicabs  are  liable,  and  so  are  the  drivers  liable  personally  to 
persons  negligently  injured.  All  the  autoniobile  regulations  in 
regard  to  stopping  upon  frightening  horses  and  when  accidents 
happen  must  be  obeyed  by  drivers. 

Sec.  315.  Liability  of  passengers  for  negligence. 

One  who  hires  a  taxicab  as  a  passenger  is  not  liable  for  the 
negligent  acts  of  the  chauffeur.  The  passenger  does  not  make 
the  chauffeur  his  servant  or  agent  by  merely  becoming  a  pas- 
senger, even  though  he  directs  the  chauffeur  where  and  how  to 
travel.  The  chauffeur  himself  and  his  employers  are  alone  liable 
for  negligent  injuries.  But  if  the  chauffeur  speeds  the  cab  faster 
than  the  law  allows,  at  the  request  of  the  passenger,  or  with  his 
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consent,  the  passenger  may  be  criminally  liable  for  violating  the 
speed  limit,  according  to  a  Massachusetts  decision.^^ 

In  England  in  the  case  of  the  Donovan  Construction  Syndi- 
cate,^* Lord  Justice  Bowen  says :  If  a  man  lets  out  a  carriage  on 
hire  to  another,  he  in  no  sense  places  the  driver  under  the  control 
of  the  hirer,  except  that  the  latter  may  indicate  the  destination  to 
which  he  wishes  to  be  driven.  The  driver  does  not  become  the 
servant  of  the  person  he  is  driving,  and  if  the  driver  acts 
wrongly  the  hirer  can  only  complain  to  the  owner  of  the  car- 
riage. If  the  hirer  actively  interferes  with  the  driving,  and 
injury  occurs  to  any  one,  the  hirer  may  be  liable,  not  as  a  master, 
but  as  the  procurer  and  cause  of  the  wrongful  act  complained  of. 

In  the  United  States,  in  the  case  of  Little  i/.  Hackett,^*  in  a 
luminous  opinion  by  Mr.  Justice  Field,  of  the  United  States 
Supreme  Court,  it  is  held  as  follows :  A  person  who  hires  a 
public  hack,  and  gives  the  driver  directions  as  to  the  place  to 
which  he  wishes  to  be  conveyed,  but  exercises  no  other  control 
over  the  conduct  of  the  driver,  is  not  responsible  for  his  acts 
or  negligence. 

Mr.  Justice  Holmes,  of  the  Supreme  Judicial  Court  of  Massa- 
chtisetts  (now  a  justice  of  the  Supreme  Court  of  the  United 
States),  in  the  case  of  Driscoll  v.  Towle,^*  says:  In  cases  like 
the  present  there  is  a  general  consensus  of  authority  that,  al- 
though a  driver  may  be  ordered  by  those  who  have  dealt  with 
his  master  to  go  to  this  place  or  that,  to  take  this  or  that  burden, 
to  hurry  or  to  take  his  time,  nevertheless,  in  respect  to  the  man- 
ner of  his  driving  and  the  control  of  his  vehicle,  he  remains 
subject  to  no  orders  but  those  of  the  man  who  pays  him.    There- 

11.  Commonwealth     v.      Sherman,  agrees  to  abide  by  the  posted  rates 

191  Mass.  439,  78  N.  E.  98.  provided    they    do    not    exceed    the 

liability  to  pay  fare.  —  It  should  legal  limit, 
be  understood  that  the  liability  of  a  12.  1  Q.  B.  629. 

passenger  to  pay  the  rate  named  on  13.  116  tJ.  S.  366,  29  L.  Ed.   652, 

the   taximeter   or   otherwise   posted,  6  Sup.  Ct.  391. 
arises   out   of   contract.     When   one  14.  181  Mass.  416,  68  N.  B.  922. 

engages     a    taxicab    he    impliedly 
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fore  he  can  make  no  one  else  liable  if  he  negligently  runs  a  per- 
son down  in  the  street. 

Upon  the  same  theory  advanced  above,  the  passenger  cannot 
be  deprived  of  his  right  of  recovery  against  any  person  running 
into  a  taxicab,  on  the  ground  that  the  chauffeur  caused  the  injury 
by  his  own  negligence.  Where,  for  example,  a  street  car  is 
negligently  run  into  a  taxicab,  one  riding  in  the  cab  and  injured 
may  recover,  although  .the  taxicab  driver  was  negligent.  ^^ 

Sec.  316.  Foreign  chauffeurs. 

Foreign  chauffeurs  cannot  be  brought  into  the  United  States 
under  contract  to  drive  taxicabs,  for  to  do  this  would  violate  the 
Federal  law,  prohibiting  the  importation  of  foreign  labor.  A 
chauffeur  is  engaged  in  manual  labor,  although  his  calling  is 
often  spoken  of  as  a  profession.^* 

Sec.  317.  Rules  and  regulations. 

Taxicab  companies,  like  other  common  carriers,  have  the  au- 
thority to  adopt  rules  and  regulations  for  the  good  order  of  the 
business,  and  if  reasonable  the  rules  and  regulations  promul- 
gated will  be  binding  on  the  public.  Such  regulations  should  be 
posted  in  a  conspicuous  place  on  the  vehicles  where  they  can 
easily  be  seen  by  passengers. 

Sec.  318.  Regulation  of  taximeters. 

For  some  time  there  have  been  in  operation  public  vehicles 
with  instruments  called  "  taximeters  "  attached,  that  compute  the 
fare  to  be  paid  by  those  carried  according  to  the  distance  traveled 
and  the  time  for  which  the  vehicle  is  engaged.    Presumably  these 

15.  See  Eckels  v.  Muttsehall,  230  the  public  highways, 

m.  462,  82  N.  E.  872;  Zalotuchin  v.  See  the  discussion  of  imputed  neg- 

Metropolitan   St.    Ey.    Co.,    127   Mo.  ligence  elsewhere  in  this  book. 

App.  577,  106  S.  "W.  548.  16.  See  Smith  v.  Associated  Omni- 

See    the    other    chapters    of    this  bus  Co.,  Div.  C,  916,  wherein  it  is 

book  discussing  the  law  of  the  road  held  that   a  chauffeur  is  a  manual 

and  the  operation  of  automobiles  on  laborer. 
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instruments  are  fairly  accurate,  although  there  is  no  safeguard 
against  "  short  measure  "  other  than  that  which  may  be  found 
in  the  criminal  statutes.  A  taximeter  may  be  too  fast  or  too 
slow.  If  the  instrument  is  too  fast  then  the  customer  pays  too 
much  money  for  the  service  according  to  the  contract  existing 
between  the  carrier  and  the  passenger.  If  the  taximeter  is  too 
slow,  then  the  advantage  is  on  the  side  of  .the  passenger.  Who 
is  to  determine  and  who  is  to  know  whether  these  public  carriers 
who  are  using  instruments  to  measure  the  fare  are  making  cor- 
rect charges  for  transportation? 

By  municipal  ordinances  in  some  cities  the  matter  of  taxi- 
meters is  regulated,  provisions  being  made  as  to  the  appointment 
of  inspectors  to  test  and  inspect  them,  as  to  sealing  up  the  case 
containing  the  working  parts  of  the  taximeter,  as  to  a  certifi- 
cate of  inspection  as  prerequisite  to  a  license,  as  to  a  record 
being  kept  of  the  owner  of  the  vehicle,  and  of  the  description  of 
the  taximeter  and  the  vehicle,  and  also  numerous  other  details. 

The  taximeter  is  a  new  instrument  and  may  be  said  to  be  used 
for  the  purpose  of  measuring  distance.  It  may  rightfully  be 
called  a  measure,  since  its  purpose  is  to  measure  the  distance 
traveled  by  a  taxicab,  upon  which  measured  distance  the  compen- 
sation is  to  be  computed  according  to  the  scheduled  rates  of  the 
operating  company.  I  believe  that  no  one  will  dispute  that  the 
taximeter  is  in  the  common  and  ordinary  acceptance  of  the  term 
a  measure  of  distance,  if  you  please,  of  linear  feet,  yards  or 
miles.  It  is  a  yardstick  in  a  certain  sense.  The  idea  that  the 
taximeter  constitutes  a  measure  may  strike  some  as  novel,  but 
upon  reflection  the  character  of  this  instrument  as  a  measure  will 
readily  be  appreciated. 

The  United  States  government  has  established  certain  units 
of  measurement.  The  States  of  the  United  States  have  by  legis- 
lation also  fixed  certain  units  of  measure.  There  are  a  stand- 
ard yard,  a  standard  pound  for  weight,  and  so  on.  Realizing 
that  the  public  is  more  or  less  dependent  upon  the  accuracy  of 
the  instruments  used  by  various  dealers,  statutory  regulations 
have  been  enacted  requiring  scales  and  various  measures  to  be 
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inspected  annually,  or  otherwise  to  be  compared  with  the  stand- 
ard, accurate  units,  and  to  be  sealed  with  the  seal  of  the  govern- 
ment by,  an  official  sealer,  whose  duty  it  is  to  see  that  measures 
are  accurate.  In  New  York,  for  example,  there  are  State, 
country,  city  and  town  sealers.  Sometimes  the  duty  to  test 
scales  and  measures  is  imposed  upon  municipal  corporations. 
The  various  inspectors  and  sealers  are  compelled  to  give  bonds 
for  the  faithful  discharge  of  their  duties  and  to  perform  their 
work  in  accordance  with  the  legal  requirements  of  the  statutes. 
The  public  have  a  right  to  the  protection,  which  these  laws  afford. 

When  one  hails  a  taxicab  with  the  object  of  engaging  it  he 
offers  to  purchase  a  ride  according  to  the  established  tariff  as  in- 
dicated by  a  correct  taximeter.  He  does  not  agree  to  pay  for 
a  ride  according  to  the  reading  of  an  incorrect  instrument,  no 
matter  whether  the  inaccuracy  is  due  to  mere  mistake  or  actual 
fraud.  The  taxicab  company  sells  and  the  passenger  buys  a 
ride.  The  situation  is  similar  in  the  case  of  a  person  going  into 
a  store  and  buying  a  pound  of  butter  or  so  many  tons  of  coal,  in 
which  latter  cases  the  scales  by  which  the  commodities  are 
weighed  must  be  inspected  and  sealed  every  so  often  by  the 
public  sealer. 

It  is  the  duty  of  inspectors  and  sealers  to  inspect  and  seal  all 
measures,  to  have  a  correct  standard  unit,  and  to  test  the  various 
measuring  machines  or  appliances  used  in  dealing  with  the  pub- 
lic. It  may  require  some  mechanical  knowledge  to  properly  in- 
spect a  taximeter,  and  the  official  may  be  compelled  to  have  on 
hand  in  his  office  a  correct  instrument  for  purposes  of  testing 
and  comparison.  Of  course,  taximeter  manufacturers  and  taxi- 
cab  concerns  may  make  some  opposition  to  placing  their  instru- 
ments under  the  jurisdiction  of  the  authorities  having  control 
over  weights  and  measures.  Nevertheless;  it  is  a  right  belong- 
ing to  the  public  which  should  be  enforced. 

In  case  it  can  be  shown  that  a  taximeter  is  out  of  order  no- 
charge  can  be  made  for  the  service,  since  the  measure  is  false. 
If  a  taximeter  is  intentionally  used  which  is  known  to  be  incor- 
rect, then  under  the  old  common  law  the  user  may  be  indicted 
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for  using  a  false  measure.  Under  the  statutes  of  the  various 
States  this  is  also  made  a  crime.  To  neglect  or  to  refuse  to 
have  a  measure  sealed  ordinarily  entails  a  statutory  penalty, 
and  to  use  a  measuring  instrument  which  has  not  been  sealed  in 
many  jurisdictions  constitutes  a  misdemeanor.  It  is  more  than 
probable  that  the  taximeters  used  on  taxicabs  in  the  cities  come 
within  at  least  the  spirit  of  the  provisions  of  the  weights  and 
measures  laws. 

There  may  be  some  question  as  to  whether  a  taximeter  is  in- 
cluded within  an  ordinance,  which  provides  for  measures  of 
"  things  "  or  "  articles  "  sold.  A  ride  is  not  looked  upon  as  a 
chattel,  consequently  it  may  not,  ordinarily,  be  called  "  a  thing  " 
or  an  "  article  " ;  however,  by  a  broader  construction  the  term 
may  include  "  anything  tangible  or  intangible,"  in  which  latter 
case  a  ride  which  is  purchased  is  included. 
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SALE  OF  AUTOMOBILES  —  WARRANTIES  AND  REPRESENTATIONS. 

Sec.  319.  Recovery  back  of  price. 

320.  Automobile  unsatisfactory. 

321.  "Seller's  talk." 

322.  Warranty  of  condition  —  rule  caveat  emptor  not  applicable. 
322a.  Sale   with   title  to   remain   in    seller  —  counterclaim. 

323.  Rescission    of    contract  —  general  rule. 

324.  Rescission    of    contract  —  delay  —  repairs. 

325.  Rescission  of  contract  —  delivery  at  garage. 

326.  Liability  to  make  repairs  —  recovery  for. 

327.  Measure   of  damages. 

328.  Agencies. 

329.  Commissions. 

Sec.  319.  Recovery  back  of  price. 

The  purchaser  of  an  automobile  brought  an  action  against 
the  vendor  to  recover  the  $685  which  he  had  paid  for  the  ma- 
chine, showing  that  the  machine  was  sold  under  a  warranty  for 
a  period  of  one  year,  that  it  got  out  of  order  shortly  after  he 
bought  it  and  that,  after  repeated  unsuccessful  attempts  to 
remedy  the  defects,  he  sent  it  to  a  garage  and  wrote  the  vendor 
that  he  had  returned  it  under  the  terms  of  the  agreement.  It 
was  held  that  the  evidence  justified  the  jury  in  finding  that  there 
had  been  a  breach  of  the  warranty  and  that  the  purchaser  was 
entitled  to  the  return  of  his  money.  ^ 

Sec.  320.  Automobile  unsatisfactory. 

A  woman,  desirous  of  buying  an  automobile  that  she  could 
run  without  manual  labor,  purchased  a  machine  from  a  manu- 
facturer who  assured  her  that  a  woman  could  operate  it.     The 

1.  Beecroft   v.    Van    Schaiek,    104    N.    Y.    Supp.    458. 
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contract  of  sale  stipulated  that  the  machine  should  be  satis- 
factory to  her.  Under  these  facts  the  court  held  that  the 
woman  had  the  right  to  return  the  automobile  and  to  have  her 
money  returned  if  the  vehicle  was  not  satisfactory  to  her.^ 

Sec.  321.  "  Seller's  talk." 

The  plaintiff,  when  purchasing  an  automobile  for  about  half 
the  price  of  a  new  one,  was  told  by  the  agent  that  it  had  been 
used  as  a  demonstrating  car,  had  been  run  about  500  miles,  and 
was  in  first-class  condition.  The  Supreme  Judicial  Court  of 
Massachusetts  held  that  not  only  was  there  no  express  warranty, 
all  that  was  said  being  "  seller's  talk,"  but  there  was  no  implied 
warranty  on  which  recovery  could  be  had  for  the  breaking  of 
the  crank  shaft  after  two  months'  use.* 

Sec.  322.  Warranty  of  condition  —  rule  caveat  emptor  not  ap- 
plicable. 

In  case  of  the  sale  of  an  automobile  with  an  express  warranty 
of  condition  the  doctrine  of  caveat  emptor  does  not  apply.  So 
in  an  action  to  rescind  a  sale  of  an  automobile  for  a  breach  of 
warranty  of  condition  where  plaintiff  alleges  that  he  had  no 
actual  knowledge  of  the  defective  condition  of  the  car,  it  is  not 
enough  to  defeat  the  action  to  show  that  the  purchaser  had  an 
opportunity  to  make  an  examination  and  failed  to  exercise 
it.** 

2.  See  Walker  v.   Grout  Brothers  plicated    machine,    and    cannot    be 

Automobile  Company,  124  Mo.  App,  safely  run  by  an  inexperienced  per- 

628,  102  8.  W.  25.     In  this  case  the  son,  and  is  not  ordinarily  run  by  a 

St.  Louis  Court  of  Appeals,  by  Judge  lady   chauffeur.     ...    It   seems  to 

Bland,    said,    in    differentiating    the  us  the  case  comes  within  that  class 

principle  of  law  to  be  applied  con-  (of  transactions)  where  the  right  of 

cerning  the  purchase  of  various  arti-  decision   as   to   whether   or   not   the 

cles :    "  An  automobile  is  not  a  work  article  furnished  is  satisfactory  was 

of  art,  nor  a  machine  about  which  reserved  for  the  plaintiff." 
there     can    be     any    very    peculiar  3.  Morley    v.     Consolidated    Mfg. 

fancy,    or    taste,    but    it    is    not    a  Co.,  196  Mass.  257,  81  N.  B.  993. 
common,    gross    thing,    like    a    road  4.  Klock     vJ     Newbury,      (Wash, 

wagon  or  an  ox  cart.    It  is  a  com-  1911),  114  Pac.  1032. 
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Sec.  322a.  Sale  with  title  to  remain  in  seller  —  counterclaim. 

It  frequently  happens  by  the  terms  of  a  contract  of  sale  of  an 
automobile  that  the  title  thereto  is  to  remain  in  the  seller  until 
the  amount  agreed  upon  as  the  price  therefor  shall  be  paid  the 
latter  to  be  entitled  to  take  possession  of  the  machine  in  case  of 
a  default  in  payments.  Where,  under  a  contract  of  this  nature, 
the  seller  obtained  possession  of  the  car  because  of  such  a  de- 
fault and  refused  to  surrender  it  until  the  amount  of  payments 
due  had  been  paid  and  brought  suit  for  the  balance  of  the 
price  agreed  upon,  it  has  been  held  that  the  buyer  will  be  allowed, 
on  a  counterclaim  for  wrongful  detention,  a  recovery  only  for 
such  detention  from  the  time  of  the  commencement  of  such  suit, 
the  possession  of  the  seller  not  being  wrongful  until  that  date." 

Sec.  323.  Rescission  of  contract  —  general  rule. 

The  law  is  said  to  be  well  settled  that  when  a  purchaser  seeks 
to  rescind  a  sale,  a  rescission  will  not  be  granted  unless-  it  is 
made  to  appear  that  within  a  reasonable  time  after  discovering 
the  facts  upon  which  the  right  to  rescind  is  based,  the  purchaser 
offers  to  return  the  property  or  that  it  was  without  any  value 
whatever  to  either  party.  This  rule  has  been  applied  in  an  action 
upon  a  note  given  for  the  purchase  price  of  an  automobile,  it 
being  held  that  if  the  machine  had  any  value  and  the  purchaser 
failed  to  offer  to  return  within  a  reasonable  time  after  ascertain- 
ing its  defects,  he  was  entitled  to  no  relief.® 

Sec.  324.  Rescission  of  contract  —  delay  —  repairs. 

The  purchaser  of  a  second-hand  automobile  is  not  bound  to 
rescind  his  contract  upon  the  first  discovery  of  some  one  imper- 
fection or  misrepresentation.  He  is  entitled  to  time  for  inquir- 
ies, experiments  and  tests.  He  can  waive  imperfections  or  mis- 
representations first  discovered,  and  yet  afterwards  be  entitled 
to  rescind  upon  the  discovery  of  others.  Suggestions  from  the 
vendor  or  his  agent,  to  make  further  inquiries  or  trials,  would 

5.  Chase  &  Co.  v.  Kelly,   (Minu.),  6.  Flint    v.    Newton,     (Tex.    Civ. 

J46  N.  W.  1113.  App.),  136  S.  W.  820. 
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also  extend  the  time  for  rescission.  Where  an  auto  is  purchased 
upon  the  representation  that  it  is  a  model  of  a  certain  year  and 
in  perfect  working  order,  and  upon  trial,  the  machine  proves 
to  be  unworkable  and  is  damaged  by  reason  of  its  imperfections 
through  no  fault  of  the  purchaser,  the  purchaser  may  rescind 
his  contract  and  is  not  liable  for  the  purchase  price.  To  accom- 
plish a  rescission  of  the  contract  there  must  be  a  return  of  the 
machine  to  the  vendor.  But  this  is  a  right  which  the  vendor 
may  waive.  And  where  the  vendor  gives  the  purchaser  to  un- 
derstand that  it  would  be  useless  to  attempt  to  return  the  ma- 
chine, no  return  is  necessary.  The  law  does  not  require  useless 
acts  or  words,  and  taking  the  vendor  at  his  word,  the  purchaser 
may  place  the  machine  where  he  pleases,  at  least  until  the  ven- 
dor withdraws  his  refusal  to  accept  it.'^ 

And  in  an  action  to  rescind  the  sale  of  an  automobile  for 
breach  of  a  warranty,  the  facts  that  the  purchaser  expended  some 
money  for  repairs  to  the  car  and  repeatedly  called  upon  the  seller 
to  put  it  in  order  before  he  elected  to  rescind  is  held  not  to  show 
an  election  on  the  part  of  the  purchaser  to  keep  the  car,  it  ap- 
pearing that  such  repairs  did  not  effect  a  material  change  in  the 
car  or  substantially  alter  its  condition.)  Voluntary  acts  on  the 
part  of  the  purchaser  of  a  chattel  under  a  warranty  of  condi- 
tion which  will  operate  as  an  estoppel  of  the  right  to  rescind 
must  be  such  as  to  affect  the  seller  and  cause  a  change  in  his  con- 
dition with  reference  to  property,  making  it  inequitable  to  en- 
force the  remedy.  Offering  the  seller  an  opportunity  to  make 
good  his  warranty,  does  not  change  the  situation  of  the  seller 
with  reference  to  the  property  and  so  far  from  being  censurable 
and  the  waiver  of  rights  under  the  contract,  it  is  said  that  the 
practice  is  commendable.* 

Sec.  325.  Rescission  of  contract  —  delivery  at  garage. 

When  the  article  desired  to  be  tendered  is  of  such  bulk  and 
weight  that  it  cannot  be  taken  into  the  bodily  presence  of  the 

7.  Pitcher  v.  Webber,  103  Me.  101,  8.  Klock    v.    Newbury,     (Wash.), 

68  Atl.  593.  114  Pac.  1032. 
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person  to  whom  it  is  desired  to  tender  it,  it  is  said  that  it  may- 
be deposited  in  some  public  warehouse  or  with  some  concern 
making  it  a  busines  to  store  and  keep  such  articles  and  give  the 
person  to  whom  it  is  desired  to  be  tendered  a  written  order  on 
the  depository  for  its  delivery.  So  where  the  purchaser  of  an 
automobile  desired  to  rescind  the  sale  for  breach  of  warranty, 
the  delivery  of  the  car  to  a  garage  and  the  giving  to  the  seller 
of  a  written  order  for  it  was  held  sufficient.^ 

Sec.  326.  Liability  to  make  repairs  —  recovery  for. 

Where  the  provisions  of  the  contract  of  an  automobile  com- 
pany in  respect  to  the  repairing  or  replacing  of  parts  of  the  car 
which  might  break  in  normal  service  had  expired  by  limitation 
and  the  only  part  of  the  agreement  that  remained  in  force  was  a 
provision  for  an  overhauling  of  the  car,  it  was  decided  that 
there  was  no  liability  to  furnish  new  parts,  except  in  the  course 
of  overhauling,  which  it  was  to  do  at  its  factory.^** 

Where  the  purchaser  of  an  automobile  brought  it  to  the  seller 
for  repairs  and  the  latter  refused  to  make  the  same  without  an 
order  from  the  person  to  whom  the  owner  had  rented  it  and  did 
no  work  until  authorized  by  the  lessee,  it  was  decided  in  a  case 
in  New  York  that  there  could  be  no  recovery  therefor  against 
the  owner.  And  the  fact  that  the  owner  stated  after  the  com- 
pletion of  the  work  to  the  person  who  repaired  the  machine  that 
he  would  see  that  he  got  his  money,  was  held  not  to  be  a  primary 
promise  to  pay,  but  simply  a  vouching  for  the  debt  of  another. ^^ 

Sec.  327.  Measure  of  damages. 

In  the  case  of  Isaacs  v.  Wannamaker,^^  a  machine  was  pur- 
chased under  a  warranty  and  the  buyer,  on  receiving  the  ma- 
chine at  the  place  of  delivery,  discovered  a  breach  of  the  war- 
ranty and  promptly  offered  to  return  the  machine  and  demanded 

9.  Kloek    V.    Newbury,     (Wash.),  11.  Hamann   v.    Leahy,    140   App. 
114  Pac.  1032.                                             Div.    (N.  Y.)    153,  124  N.  T.  Supp. 

10.  Barry  v.  American  Locomotive      1018. 

Automobile  Co.,  113  N.  Y.  Supp.  826.  12.  189  N.  Y.   122,  81  N.  B.   763. 
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repayment  of  the  price.  On  the  trial  of  the  action  brought  to 
recover  the  purchase  price,  it  was  held  that  the  sale  was  fully 
executed  and  was  not  rescinded,  and  that  the  measure  of  the 
purchaser's  damages  was  the  difference  between  the  value  of  the 
machine  if  it  had  been  as  warranted  and  its  actual  value. 

Sec.  328.  Agencies. 

Legally  speaking,  it  is  said  "  an  agency,  within  the  meaning 
of  the  automobile  trade,  consists  in  giving  to  the  agent  the  ex- 
clusive right  to  purchase  for  cash  from  the  manufacturer  ma- 
chines at  a  discount  from  the  list  price,  and  to  retail  them  to 
customers  within  specified  territory  at  the  full  list  price.  In 
other  words,  no  commission,  as  such,  is  paid  to  an  agent  on  the 
sale  of  a  machine,  but  he  has  the  exclusive  right  to  certain  terri- 
tory and  purchases  on  his  own  account  for  cash  at  an  agreed 
upon  discount  from  the  retail  list  price."  ^* 

Sec.  329.  Commissions. 

Where  one  party  requests  another  to  perform  valuable  services 
in  effecting  the  sale  of  an  automobile,  agreeing  "  to  protect " 
"him  if  such  sale  is  made,  and  the  influence  and  solicitation  of 
the  party  so  engaged  are  the  efficient  cause  in  effecting  the  sale, 
such  contract  should  be  construed  in  the  light  of  the  surround- 
ing circumstances,  and  the  party  should  have  his  commission.^* 

13.  See  Fredricksen  v.  Locomobile    <  of  America,  78  Neb.  775,  111  N.  W. 
Co.  of  America,  78  Neb.  775,  111  N.      845. 

W.  845.  See  also  Cedar  Eapids  Auto  Liability  to  agent  for  commissions 
&  Supply  Co.  V.  Thomas  Jeffery  &  in  selling  an  automobile  and  con- 
Co.,  139  Iowa  7,  116  N.  W.  1054,  for  tract  of  agency  construed,  see  Dil- 
construction  of  an  agency  contract,  dine  v.  Ford  Motor  Co.,  (Mo.  App.), 

14.  Fredricksen  v.  Locomobile  Co.  140  S.  W.  627. 
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CHAPTER  XXIV. 

SAFETY  OF  ROADS  FOE    AUTOMOBILES. 

Sec.  330.  Eight  to  have  safe  roads. 

331.  Condition  of  roads. 

332.  Liability  for  defective  highways. 

333.  Duty  to  safeguard  and  light  streets. 

334.  Automobile  driven  by  superintendent  of  streets  —  person  struck 

by. 

Sec.  330.  Right  to  have  safe  roads. 

Equal  rights  of  the  motor  car  on  the  road  having  been  estab- 
lished, it  naturally  follows  that  the  automobile  is  entitled  to  all 
the  rights  pertaining  to  the  suitable  condition  of  the  public  thor- 
oughfares, including  the  right  to  have  safe  roads,  not  only  for 
the  general  use  of  the  highway,  but  for  use  of  the  pneumatic 
rubber-tired  vehicle.  The  importance  of  proper  road  conditions 
for  automobiles  cannot  be  overestimated.  If  the  automobile  is 
to  be  the  predominating  vehicle  on  our  public  ways,  it  is  neces- 
sary that  the  roads  should  be  so  constructed  and  maintained  as 
to  meet  the  requirements  for  the  safe  operation  of  the  motor  car- 
riage, and  it  is  a  duty  resting  upon  the  highway  authorities  to 
recognize  this  fact.  The  law  keeps  up  with  improvement  and 
progress.  Those  officers  who  execute  the  law  are  bound  to  per- 
form their  duties  in  accordance  with  the  law  and  the  necessities 
of  the  times. 

Sec.  331.  Condition  of  roads. 

The  question  is  naturally  asked  whether  roads  that  are  safe 
and  suitable  for  the  metal-tired  vehicles  are  ordinarily  safe  for 
the  automobile.     If  they  are,  then  the  law  demands  nothing 
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more  in  road  construction  for  the  motor  vehicle  than  for  the 
vehicle  which  is  drawn  by  muscular  power.  This  question  is 
probably  one  of  the  least  difficult  to  answer  of  any  concerning 
the  legal  rights  of  motoring.  The  automobile's  novel  motive 
power,  communicating  force  in  propelling  the  machine  in  a  new 
way  and  from  an  unusual  direction,  and  the  means  of  contact 
with  the  road  constitute  the  motor  vehicle  such  a  radically  dif- 
ferent means  of  transportation  than  the  ordinary  carriage,  that 
proper  road  conditions  are  imperatively  necessary.  Let  us  con- 
sider wherein  improved  conditions  of  the  road  are  indispen- 
sable. Take  for  example  the  motor  car's  means  of  contact 
with  the  road,  the  rubber  tire.  This  comparatively  new  form  of 
tire  calls  for  road  construction  which  will  not  injure  its  use,  and 
this  requirement  is  of  vital  importance,  since  an  injury  to  the 
tire  may  mean  substantial  injury  to  the  machine  and  a  fatality  ^ 
to  the  occupants.  Not  a  few  cases  already  have  occurred 
wherein  serious  accidents  resulted  from  injuries  to  tires.  Sup- 
pose a  soft  spot  should  be  left  in  a  road  after  digging  up  the 
surface,  which  is  not  an  infrequent  condition  in  many  places, 
and  suppose  an  automobile,  traveling  at  a  fair  rate  of  speed, 
strikes  the  soft  spot  with  one  of  the  front  wheels.  Is  the  result 
exactly  the  same,  or  apt  to  be  so,  in  the  case  of  a  vehicle  drawn 
by  an  animal?  The  question  does  not  need  argument  for  its 
solution. 

Sec.  332.  Liability  for  defective  highways. 

As  bearing  on  the  subject  under  consideration,  an  important 
case  decided  by  the  Supreme  Judicial  Court  of  Massachusetts  ^ 
is  of  great  interest.  In  this  case  it  was  decided  that  under  the 
Massachusetts  law  providing  that  highways  shall  be  kept  in  a 
reasonably  safe  condition  for  travelers  with  horses,  teams,  and 
carriages;  an  automobile  being  a  vehicle  in  common  use  for 
transporting  persons  and  merchandise,  a  defect  in  a  street  which 
caused  an  injury  to  one  operating  an  automobile,  being  a  defect 

1.  Baker   v.   City   of    Fall   Biver,  187  Mass.  53,  72  N.  E.  336. 
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dangerous  to  ordinary  vehicles,  the  fact  that  the  conveyance  was 
an  automobile  did  not  preclude  a  recovery  against  the  city.  The 
court  said  that  the  law  "  deals  with  the  state  of  repairs  in  which 
ways  are  to  be  kept.  In  the  present  case  the  alleged  defect  was 
one  which  would  be  dangerous  to  ordinary  vehicles.  There- 
fore, we  have  no  occasion  to  consider  whether  roads  must  be 
kept  in  such  a  state  of  repair  and  smoothness  that  an  automobile 
can  go  over  them  with  assured  safety."  It  will  be  seen  that  the 
issue  intended  to  be  presented  herein  was  not  decided  by  the 
Massachusetts  case,  but  the  statement  of  the  court,  in  the  matter 
quoted,  that  the  question  of  safe  roads  for  automobiles  was  not 
then  presented  by  the  facts  before  it,  suggested  grave  questions 
which  are  certain  to  arise. 

In  a  later  case  in  an  action  against  the  town  of  Ayer,  Mass., 
by  a  motorist  to  recover  damages  for,  injuries  to  his  car  received 
while  he  was  attempting  to  drive  it  through  a  road  deep  with 
sand,  the  Supreme  Judicial  Court  of  Massachusetts  held  that 
the  town  was  not  liable.  The  plaintiff  was  given  a  verdict  for 
damages  in  the  local  court  in  which  the  suit  was  commenced,  but 
the  higher. court  reversed  the  decision,  holding  that,  while  towns 
are  responsible  for  such  accidents  to  carriages  using  their  roads, 
the  owner  of  the  automobile  must  accept  the  roads  as  he  finds 
them  and  cannot  claim  damages,  at  least  where  his  auto  is  in- 
jured upon  a  road  over  which  other  vehicles  could  pass  in 
safety.^ 

Where  there  were  no  guard  rails  on  the  approach  to  a  bridge 
it  has  been  held  that  a  motorist  who,  while  traveling  at  the  rate 
of  about  "twenty-five  miles  an  hour  at  night,  missed  the  bridge 
was  not  guilty  of  contributory  negligence  precluding  a  recovery 
for  his  death.^ 

2.  Doherty  v.  Inhabitants  of  Ayer,  County,  (Pa.),  94  Atl.  444,  where 
197  Mass.  241,  83  N.  E.  677,  14  L.  county  was  held  not  liable  because 
E.  A.   (N.  S.)    816.  guard  rails  were  not  strong  enough 

3.  Abbott    V.     Board    of    County  to  prevent  an  automobile  from  go- 
Comm'rs,     (Kan.),     146    Pac.     998;  ing  over  an  embankment. 
compare     Wasser    v.     Northampton 
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Racing.  Latent  defects  in  a  roadway,  are  not,  it  is  held,  as- 
sumed by  one  who  is  taking  part  in  a  race.* 

Sec.  333.  Duty  to  safeguard  and  light  streets. 

It  may  be  stated  generally  that  a  municipality  is  obligated  to 
keep'  its  highway  reasonably  safe  for  public  travel  by  day  or 
night  and  to  provide  such  guards,  lights,  or  barriers  or  other 
safeguards  as  will  be  ordinarily  and  reasonably  sufficient  to  pro- 
tect persons  lawfully  using  such  highway  in  the  exercise  of 
proper  care.® 

So  where  a  city  had  made  an  excavation  along  a  highway  for 
a  considerable  distance  about  which  red  lights  were  placed  at 
night,  but  there  was  evidence  that  the  lights  were  so  placed  as  to 
mislead  a  person  driving  along  the  highway  in  that  there  ap- 
peared to  be  a  continuous  row  of  lights  on  one  side  of  the  street 
and  a  separate  light  on  the  opposite  side  and  the  driver  of  an 
automobile  ran  his  machine  between  such  lights,  it  was  held  that 
the  questions  of  the  exercise  of  due  care  in  providing  safeguards 
necessary  to  overcome  the  danger,  whether  the  barriers  and 
lights  were  sufficient  and  whether  the  lights  were  properly  ar- 
ranged, were  properly  for  the  jury.^ 

And  though  there  may  be  negligence  on  the  part  of  the  driver 
of  an  automobile  in  running  into  an  excavation  at  night  in  con- 
sequence of  which  a  passenger  was  killed,  it  has  been  held  proper 
to  instruct  the  jury  that  if  the  accident  was  in  consequence  of 
the  failure  of  the  city  to  use  ordinary  and  reasonable  care  to  in- 
sure the  safety  of  ordinary  travel  in  such  highway,  in  its  then 
condition,  the  negligence  of  the  driver  cannot  be  imputed  to  the 
passenger  if  the  latter  was  himself  not  guilty  of  negligence  con- 
tributing to  the  happening*  of  the  accident  which  resulted  in  his 
death.^ 

4.  National  Vehicle  Co.  v.  Kellnm,  Maryland,  166  Fed.  641,  92  C.  C.  A. 
(Ind.),  109  N.  E.  196.  335. 

5.  Mayor  of  Baltimore  v.  State  of  7.  Mayor  of  Baltimore  v.  State  of 
Maryland;  166  Fed.  641,  92  C.  0.  A.  Maryland,  166  Fed.  641,  92  C.  C.  A. 
335.  335. 

6.  Mayor  of  Baltimore  v.  State  of 
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A  decision  of  the  Court  of  Appeals  of  the  State  of  New  York 
concerning  the  duty  of  a  municipahty  to  light  its  streets  so  as  to 
avoid  injury  to  travelers  is  of  interest  and  importance.  In  this 
case  an  action  for  damages  was  brought  as  a  result  of  an  auto- 
mobile accident  occurring  in  the  night.  The  automobile  ran 
through  a  fence  and  guard  at  the  end  of  a  street,  forming  a 
cul  de  sac,  and  fell  into  a  pit.  The  evidence  disclosed  that  ih& 
machine  was  going  8  or  lo  miles  an  hour;  that  a  similar  acci- 
dent had  previously  occurred  at  that  place,  and  had  been  re- 
ported to  the  city  authorities.  From  the  evidence  it  was  left  in 
doubt  whether  there  was  sufficient  light  in  the  street  at  the  place 
of  the  accident  to  enable  a  driver  exercising  reasonable  care  to 
discover  the  fence  and  guard  rail  in  time  to  avert  an  accident. 
The  court  held  that  the  case  was  one  for  the  jury,  on  the 
question  of  the  city  having  performed  its  duty  properly  in  re- 
gard to  lighting  the  street.  Judge  Werner,  the  justice  writing 
the  opinion  of  the  court,  stated  the  law  to  be  as  follows :  "  .  .  . 
Although  it  [the  city]  owed  no  special  duty  to  those  who  ride  in 
automobiles,  and  was  not  an  insurer  of  the  travelers  using  that 
street,  it  was  at  all  times  bound  to  exercise  due  care  to  keep  the, 
highway  reasonably  safe  and  free  from  dangerous  defects.® 

"...  The  streets  of  a  city  may  be  as  freely  used  by  those 
who  ride  in  automobiles  as  by  pedestrians  or  travelers,  and  if 
this  cul  de  sac  was  likely  to  be  a  dangerous  place  in  the  night 
to  any  class  of  wayfarers  who  might  be  misled  into  thinking 
that  it  would  be  a  continuation  of  the  highway,  it  should  have 
been  so  well  lighted  as  to  give  fair  warning  that  it  was  merely 
a  cul  de  sac,  or  so  well  guarded  as  to  prevent  entrance  to  the 
point  of  danger,  for  *  a  public  highway  may  be  used  in  the 
darkest  night ;  a  night  so  dark  that  the  keenest  and  clearest  vi- 
sion may  not  be  able  to  detect  obstructions  and  defects.'  "  ® 

8.  Hunt  V.  Mayor,  etc.,  of  New  N.  T.  175.  The  decision  referred  to 
York,  109  N.  Y.  134,  16  N.  E.  320;  is  Corcoran  v.  City  of  New  York, 
Hubbell-y.  City  of  Yonkers,  104  N.  188  N.  Y.  131,  80  N.  E.  660,  revers- 
Y.  434,  10  N.  E.  858.  ing  114  App.  Div.  910,  99  N.  Y.  Supp. 

9.  Citing  Harris  v.  Uebelhoer,  75  1136. 
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Sec.  334.  Automobile  driven  by  superintendent  of  streets  — 
'  person  struck  by. 
A  city  has  been  held  liable  for  injuries  caused  to  a  person  who 
was  struck  by  an  automobile  negligently  driven  by  one  who  was 
superintendent  of  streets  and  who  at  the  time  of  the  accident 
was  in  the  performance  of  his  duties  as  such.^" 

10.  Hewitt    V.     City    of    Seattle,   (Wash.),  113  Pao.  1084. 


Safety  of  Roads  for  Automobiles.  443 


CHAPTER  XXV. 

AUTOMOBILE  LEGISLATION. 

Sec.  335.  General  eonsiderationa. 

335a.  Legislative    power    generally. 

336.  Fairness   of   laws. 

337.  Prohibiting  reckless   motoring. 
337a.  Unlawfully  taking  automobile. 

338.  Uniformity   of   automobile  legislation. 

339.  Municipal  powers  generally  —  where  State  has  legislated. 

340.  Non-resident    automobiles. 

341.  What  may  be  expected  of  future  laws. 

342.  Construction   of    statutes. 

343.  Statute  requiring  driver  at  time  of  accident  to  stop,  give  name, 

etc. 

344.  Statute  as  to  part  of  street  automobile  may  occupy. 

345.  Implied  exceptions. 

346.  The  smoke  nuisance. 

Sec.  335.  General  considerations. 

The  legislative  regulation  of  motoring  is  of  vital  importance 
to  motor-car  owners  and  operators,  not  only  from  the  standpoint 
of  keeping  within  the  law,  but  because  every  motorist  has,  or 
should  have,  a  desire  to  see  that  these  laws  are  fair  and  reason- 
able in  their  tendency  to  protect  public  safety.  Prejudicial  or 
otherwise  discriminating  legislation  against  motoring  is  to  be 
condemned,  and  every  effort  should  be  made  in  maintaining  the 
freedom  of  the  road  and  to  protect  the  road  rights  from  mea- 
sures imposing  unreasonable  hardships.  Taxation  of  transit 
should  not  exist. 

Sec.  335a.  Legislative  power  generally. 

The  legislature  in  the  exercise  of  its  police  power  may  pass 
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enactments  for  the  purpose  of  regulating  and  controlling  motor 
vehicle  traffic* 

Acts  of  this  character  are  intended  for  the  uniform  regulation 
of  the  operation  of  automobiles  over  the  public  highways,^  and 
to  protect  the  public  generally  in  their  use  of  such  highways.* 

Among  provisions  which  are  considered  a  valid  exercise  of 
the  police  power  are  those  forbidding  the  carrying  of  a  person 
on  a  motor  vehicle  in  front  of  the  operator.* 

Municipalities  also  may  pass  provisions  of  this  character  ex- 
cept so  far  as  they  may  be  restricted  by  their  charters  or  by 
constitutional  or  legislative  provisions. 

Sec.  336.  Fairness  of  laws. 

Legislation  on  the  whole  has  been  very  fair  in  most  of  the 
States  in  its  interest  for  the  public  and  the  motorist.  Only  occa- 
sionally enactments  have  seemed  to  be  grossly  unreasonable  and 
discriminating.  The  greatest  complaint  is  concerning  the  oppres- 
sive execution  of  the  laws  by  unscrupulous  officers  rather  than 
against  the  regulations  themselves.  Some  of  the  law  periodi- 
cals are  advocating  more  stringent  legislation  in  reference  to 
reckleis  motoring  and  the  use  of  motor  cars  on  the  streets.  One 
who  has  studied  and  compared  the  legislation  of  the  various 
States  of  the  Union  and  of  England,  and  the  decisions  handed 
down  by  the  courts,  and  has  considered  well  the  legal  status  of 
the  motor  car,  would  hesitate  long  before  advising  the  enact- 
ment of  drastic  legislation  which  would  also  unduly  restrict  the 
rights  of  the  careful  driver. 

1.  Kentucky.  —  Newport    v.    Mer^  United  States.  —  Hendriek  v.  State 

kel   Bros.   Co.,  156   Ky.   580,   161   S.  of  Maryland,  35  S.  Ct.  140. 

W.  549.  2.  Ea>  parte  Smith,  (Ala.),  67  So. 

Michigan.  —  Johnson  v.   Sergeant,  283. 

168  Mich.  444,  138  N.  W.  468.  EoD  parte  Smith,   (Cal.  App.),  146 

Missouri. —  Ex     parte     Kneedler,  Pae.  82. 

243   Mo.   632,   147   S.  W.   983,  Ann.  3.  Elsbery  v.   State,    (Ga.   App.), 

Cas.  1913  C.  923.  76  S.  B.  779. 

West  Virginia. — Ew  parte  Dickey,  4.  In  re  Wiekstnim,   (Neb.),  138 

85  S.  E.  781.  N.  W.  733. 
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Sec.  337.  Prohibiting  reckless  motoring. 

The  State  may,  in  the  excise  of  its  police  power,  make  reason- 
able regulations,  as  to  the  rate  of  speed  at  which  motor  vehi- 
cles may  be  operated  upon  the  highways,^  and  municipalities 
may  likewise  so  legislate  ®  unless  restricted  by  statute.'' 

Legislation  against  reckless  motoring  is,  of  course,  desirable, 
but  the  prudent  operator  should  not  necessarily  be  restricted. 
The  "  English  Motor  Car  Act "  passed  several  years  ago,  con- 
tains interesting  provisions  in  this  respect,  and  that  act  is  worth 
consideration  by  the  State  legislatures  as  much  as  many  other 
valuable  English  statutes  that  we  have  adopted.  The  pro- 
vision against  reckless  motoring  made  it  a  criminal  offense 
if  any  person  drives  a  motor  car  on  a  public  highway  "  reck- 
lessly or  negligently,  or  at  a  speed,  or  in  a  manner,  which  is 
dangerous  to  the  public,  having  regard  to  all  the  circumstances 
of  the  case,  including  the  nature,  condition,  and  use  of 
the  highway,  and  to  the  amount  of  traffic  which  actually  is  at 
the  time  or  which  might  reasonably  be  expected  to  be  on 
the  highway."  This  is  a  wise  and  sensible  provision.  It 
makes  due  care  the  test  of  all  questions  of  prudent  operation, 
having  regard  to  the  nature  and  condition  of  the  road,  the 
traffic  and  the  circumstances  of  each  particular  case.  The  rate 
of  speed,  if  within  the  limit,  is  immaterial  if  'the  motoring  is 
done  with  prudence.  The  personal  elements  of  motoring  are 
here  regulated,  while  the  machine  itself  is  left  unrestricted. 
This  legislation  is  aimed  directly  at  the  driver  who  has  been  the 
direct  cause  of  prejudicial  feeling  against  the  motorist.     Eng- 

5.^0!   parte   Smith,    (Cal.   App.),  Fischer,  (Oreg.),  145  Pao.  33;  Kolieh 

146    Pac.    82;    Sehaar   v.    Oomforth,  v.  Knapp,   (Oreg.),  142  Pae.  594. 

(Minn.),  151  N.  W.  275.  Such  an  ordinance  does  not  apply 

See  also  §  88.  to  fire  departments.     Devin  v.  Chi- 

6.  Chicago    v.    Shaw    Livery    Co.,  cago,  172  111.  App.  246. 

258  111.  409,  101  N.  W.  588;  Pilgrim  See     in     this     connection     $     339, 

V.  Brown,  (Iowa),  150  N.  W.  1;  Peo-  herein. 

pie  V.  Bell,  148  N.  T.Suppl.  753;  Peo-  7.  Ex   parte   Smith,    (Cal.    App.), 

pie  V.  Dwyer,  136  N.  T.  Suppl.  148,  146  Pac.  82;  Chicago  v.  Kluever,  257 

26    N.    T.    Cr.    E.    315;    Everart    v.  HI.  317,  100  N.  E.  '917. 
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land  has  in  this  statute  delivered  a  blow  to  the  careless  operator, 
and  has,  at  the  same  time,  protected  the  chauffeur  who  is  cau- 
tiously mindful  of  his  duties  and  responsibilities  to  his  employer 
and  to  the  public.  Let  the  States  of  the  United  States  study  and 
follow  the  successful  operation  of  the  English  enactment.  Con- 
necticut has  enacted  regulations  controlling  speed  somewhat 
similar  in  a  general  way  to  the  provisions  in  the  English  law. 

Sec.  337a.  Unlawfully  taking  automobile. 

Owing  to  the  frequency  with  which  automobiles  have  been 
taken  and  used  without  the  consent  of  the  owner,  it  has  been 
deemed  a  wise  exercise  of  the  police  power  to  pass  enactments 
making  such  acts  unlawful  and  they  are  not  void  as  special  legis- 
lation.® 

Sec.  338.  Uniformity  of  automobile  legislation. 

Uniformity  of  State  legislation  is  always  desirable  in  all 
branches  of  the  law  where  the  conditions  are  the  same.  It  is 
especially  necessary  where  the  subject  of  legislation  extends  be- 
yond the  State's  jurisdiction  and  into  and  through  other  States. 
Motoring  is  decidedly  a  subject  of  this  character.  Not  only  is 
uniform  motor-car  legislation  an  advantage  to  the  motorist,  but 
the  States  would  be  benefited  by  it.  A  State  judicial  decision 
construing  a  provision  of  the  law  would  have  great  force  in  an- 
other State  as  a  correct  exposition  of  the  regulation,  and  unnec- 
essary trouble  and  expense  could  thereby  be  avoided.  The  exe- 
cution of  the  statutory  provisions  would  also  be  more  uniform 
and  equitable  since  each  State  would  determine  its  procedure 
from  the  experience  of  other  States.  The  legislation  as  it  now 
exists  possesses  little  uniformity.  As  pointed  out  before  there 
are  some  serious  reasons  against  uniform  automobile  legislation. 

Sec.  339.  Municipal  powers  generally  —  where  State  has  legis- 
lated. 

Upon  the  question  of  the  right  of  a  municipality  to  make 

8.  Singleton  v.  Commonwealth,  (Ky.),  175  S.  W.  372. 
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regulations  respecting  the  use  of  its  streets  by  vehicles  where 
the  State  has  also  legislated,  it  is  declared  that  it  is  well  settled 
that  the  mere  fact  that  the  State,  in  the  exercise  of  the  police 
power,  has  made  certain  regulations,  does  not  prohibit  a  munici- 
pality from  legislating  in  regard  to  this  traffic  and  that  so  long  as 
there  is  no  conflict  between  the  two,  and  so  long  as  the  require- 
ments of  the  municipal  by-law  are  not  in  themselves  pernicious 
as  being  unreasonable  or  discriminatory,  both  will  stand.® 

In  Massachusetts  it  has  been  decided  that  the  provision  of  the 
statute  of  1909  as  to  motor  vehicles,^"  that  "  no  ordinance,  by 
law  or  regulation  now  in  force  in  any  city  or  town  or  in  any 
park  or  parkway  which  regulates  the  speed  at  which  motor  ve- 
hicles shall  be  run^  upon  its  ways  or  which  excludes  such  vehi- 
cles therefrom,  or  which  governs  or  restricts  the  use  of  such  ve- 
hicles shall  hereafter  have  any  force  or  effect,"  was  for  the  pur- 
pose of  wiping  out  what  had  been  done  by  the  local  authorities 
by  special  legislation  as  to  motor  vehicles  and  was  not  intended 
to  invalidate  a  code  of  "  street  traffic  regulations  and  rules  for 
driving  "  which  had  been  established  by  the  street  commissioners 
of  the  city  of  Boston  under  authority  given  to  them  by  the 
statute  of  1908,^^  to  "  pass  ordinances,  by-laws  or  regulations 
relative  to  street  traffic,  or  to  the  movement,  stopping  or  standing 
of  vehicles  "  and  to  prescribe  certain  penalties  for  the  violation 
thereof,  with  the  further  authority  "  to  pass,  and  to  amend  or 
change  from  time  to  time,  all  regulations  for  such  purpose,  not 
inconsistent  with  law,  which  they  shall  deem  needful  to  prevent 
the  congestion  and  delay  of  traffic,  and  for  other  purposes." 
Such  code  contained  no  provisions  specially  applicable  to  auto- 

9.  Ex  parte  Snowden,  12  Cal.  App.  1906,  (98  O.  L.  320),  and  was  not  re- 

521,  107  Pae.  724.  vived  by  the  repeal  of  that  act  by 

The  ordinance  of  the  city  of  Co-  the  act  passed  May  9,  1908,  (99  O.  L. 

lumbus   passed   March   20,   1905,   to  538).     Frisbie  v.  City  of  Columbus, 

license  and  regulate  the  use  of  the  80  Ohio  St.  686,  89  N.  E.  92. 

streets  of  the  city  by  persons  who  See   §   337,   herein   as  to   reckless 

used  vehicles  thereon,  in  so  far  as  it  motoring. 

applied  to   motor   vehicles,   was  an-  10.  Mass.  St.  1909,  eh.  534,  $  17. 

nulled  by   the   act   passed   April   2,  11.  Ch.  447. 
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mobiles  or  motor  cycles,  but  included  all  vehicles.  The  court 
declared  that  it  did  not  follow  that  the  street  commissioners 
could  control  motor  vehicles  as  if  the  statute  of  1909  had  not 
been  passed,  since  the  power  of  the  legislature  was  superior  to 
that  of  the  street  commissioners;  that  the  apparent  purpose  of 
such  statute  was  to  simplify  and  unify  in. certain  respects  the 
regulations  with  reference  to  the  operation  of  motor  vehicles 
and  the  licensing  of  drivers,  and  that  wherever  the  statute  had 
prescribed  rules  as  to  such  matters  it  must  prevail  and  any  rule 
of  the  street  commissioners  which  was  inconsistent  with  the  stat- 
ute must  be  held  to  be  invalid.  As  to  a  rule,  however,  which  was 
not  inconsistent  with  such  statute  it  was  decided  that  it  must  be 
held  to  be  valid.  ^^ 

The  general  rule  of  law  that  special  statutes  which  are  local 
in  their  application  are  not  deemed  repealed  by  general  legis- 
lation, except  upon  the  clearest  manifestation  of  an  intent  by 
the  legislature  to  effect  that  result,  and  that  such  repeal  cannot 
ordinarily  be  accomplished  by  implication,  applies  where  it  is 
claimed  that  municipal  powers  and  rights  are  affected  or  annulled 
by  general  laws. 

This  principle  was  applied  in  a  late  case  in  New  York  in  which 
it  was  held  that  the  State  is  entitled  to  recover  from  a  municipality 
the  amount  of  fines  and  penalties  collected  by  it  for  violations 
of  the  Motor  Vehicle  Law  of  the  State  (Laws  of  1909,  chap.  30 
as  amended  in  1910)  but  not  the  amount  of  fines  and  penalties 
collected  by  the  city  of  Buffalo  for  violations  of  the  various 
ordinances  of  the  city  and  of  its  board  of  park  commissioners 
so  far  as  they  regulate  the  use  of  motor  vehicles  within  the  city, 
such  ordinances  being  fairly  within  the  exceptions  contained  in 
the  Motor  Vehicle  Law  and  therefor  remaining  in  full  force  and 
virtue.^^^ 

Sec.  340.  Non-resident  automobilists. 

Some  of  the  States  have  been  solicitous  in  reference  to  the 

12.  Commonwealth  v.  Newhall,  205  12a.  People  v.  City  of  Buffalo,  93 

Mass.  344,  91  N.  E.  206.  Misc.  E.  (N.  T.)  275. 
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motoring  privileges  of  non-residents.  Under  the  statutory  pro- 
visions in  some  of  the  States,  non-resident  motorists  may  oper- 
ate their  machines  in  the  State  if  the  laws  of  the  resident  State 
have  been  complied  with.  Some  of  the  States,  however,  have  not 
had  the  kindness  to  extend  this  hospitality,  and  require  regis- 
tration and  licensing  from  all.  But  there  are  certain  privileges, 
immunities,  and  rights  which  the  State  is  bound  to  afford  to 
the  motorist  of  another  State  and  which  the  State  cannot  law- 
fully or  constitutionally  deny.  The  State  has  no  power  to  en- 
act legislation  imposing  greater  restrictions  or  burdens  on  non- 
residents than  those  regulating  resident  motorists.  The  non- 
resident has  a  right  to  the  equal  protection  of  the  laws  and  can- 
not be  discriminated  against  by  hostile  enactments  not  imposed 
against  the  people  of  the  state  enacting  the  legislation.  In  this 
matter,  however,  the  states  have  kept  fairly  well  within  the 
bounds  of  constitutional  authority,  and  many  of  them  have  been 
courteous  enough  to  extend  greater  privileges  to  the  non-resident 
than  to  residents  by  exempting  the  former  from  registration  and 
licensing.  A  non-resident  must  ordinarily  carry  his  home  State 
numbers.^^ 

Sec.  341.  What  may  be  expected  o^  future  laws. 

What  may  be  expected  from  future  automobile  legislation? 
To  answer  this  question  the  proven  defects  of  existing  regula- 
tions, the  conduct  of  the  motor  car  operators,  and  the  increase 
of  motor  car  traffic  must  be  considered.  These,  however,  are  not 
all  the  matters  to  be  taken  into  account.  We  may  expect  regula- 
tions protecting  the  motorist.  It  is  possible  that  the  manufac- 
ture and  construction  of  machines  may  have  to  be  regulated  to 
some  extent.  This  will  depend,  of  course,  on  the  standard  of 
construction  maintained  with  a  view  of  protecting  the  safety  of 
the  occupants  and  others.  Questions  will  have  to  be  solved  as 
they  arise,  and  in  order  to  obtain  the  most  beneficial  results  for 

13.  See  sec.  68,  herein  also  as  to     legislation  as  to  licensing  non-resi- 
dents, etc. 
29 
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all  parties,  causes  and  effects  should  be  carefully  studied,  and 
both  the  State  and  the  motorist  should  co-operate.^* 


14.  The  New  York  Motor  Vehicle 
Law  was  passed  really  in  the  inter- 
ests of  motorists.  The  various  rules, 
regulations,  and  ordinances  in  the 
many  villages  and  cities  of  the  State 
upon  the  various  subjects  of  licenses, 
speed,  and  penalties  were  so  numer- 
ous, conflicting  and  confusing  that 
the  persons  interested  in  the  subject 
appealed  to  and  succeeded  in  having 
passed  by  the  legislature  a  general 
act  under  which  a  motorist  in  any 
part  of  the  State  would  know  ex- 
actly what  his  restrictions  and  his 
liabilities  were,  and  the  act  expressly 
repealed  all  ordinances,  rules,  or 
regulations  theretofore  in  effect,  and 
permitted  local  authorities  to  there- 
after pass  ordinances,  rules,  or  regu- 
lations in  regard  to  the  speed  of 
motor  vehicles  on  the  public  high- 
way only  under  three  express  con- 
ditions :  First,  that  such  ordinances, 
rules,  or  regulations  should  fix  the 
same  speed  limitations  for  all  other 
vehicles;  second,  that  the  local  au- 
thorities should  have  placed  con- 
spicuously on  each  main  public  high- 
way, where  crossed  by  the  city  or 
village  line,  and  on  every  main 
highway,  where  the  rate  of  speed 
changes,  signs  of  sufficient  size  to 
be  easily  readable,  showing  the  rate 
of  speed  permitted;  and  third,  that 
such  ordinances  should  fix  the  pen- 
alties for  violation  thereof  similar 
to  and  no  greater  than  those  fixed 
by  the  local  authorities  for  viola- 
tions of  the  speed  regulations  for  all 
other  vehicles.  Hainer  v.  Keeper  of 
the  Prison,  121  App.  Div.  (N.  T.) 
645,  106  N.  Y.  Supp.  314,  affirmed, 
190  N.  Y.  315,  83  N.  E.  44. 
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—  Exterior  advertising,  although  ses- 
thetically  offensive,  upon  the  motor 
vehicles  of  a  corporation  organized 
to  operate  a  public  stage  or  omnibus 
line,  is  not  a  public  nuisance. 

Engaging  in  such  exterior  adver- 
tising, or  granting  to  others  the 
privilege  therefor,  by  such  a  cor- 
poration, held  ultra  vires  as  not 
necessarily  incidental  to  the  purpose 
of  its  existence  or  within  the  im- 
plied authority  of  its  charter. 

An  ordinance  of  the  city  of  New 
York  (section  41,  chapter  2,  part  II., 
Code  of  Ordinances)  prohibiting 
"  advertising  wagons  "  in  the  streets 
of  the  Borough  of  Manhattan,  held 
authorized  by  section  50,  Greater 
New  York  Charter,  empowering  the 
board  of  aldermen  "  to  regulate  the 
use  of  the  streets  ...  by  ve- 
hicles "...  and  "  the  exhibition 
of  advertisements  or  handbills  along 
the  streets." 

Such  ordinance  was  held  not  to  be 
unconstitutional  as  depriving  a 
stage  company  attempting  to  engage 
in  exterior  advertising  of  its  prop- 
erty without  due  process  of  law,  or 
of  the  equal  protection  of  the  laws, 
or  as  impairing  the  obligation  of 
its   contracts. 

Semble  the  vehicles  of  a  stage  or 
omnibus  company  are  "  wagons " 
within  the  meaning  of  such  ordi- 
nance. 

Where  a  public  corporation  shows 
itself  to  be  engaged  in  an  act  unau- 
thorized by  law,  it  is  not  entitled  to 
an  injunction  to  restrain  possible  fu- 
ture lawful  interference  therewith. 

An  action  for  an  injunction  to  re- 
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Sec.  342.  Construction  of  statutes. 

While  the  rule  of  strict  construction  applies  generally  to  crim- 
inal statutes,  such  as  are  the  various  automobile  enactments,  the 
excessive  strict  construction  that  formerly  prevailed  has  been 
so  modified  as  to  look  to  the  legislative  intent  when  plainly  mani- 
fested; the  courts,  on  the  one  hand,  refusing  to  hold  those  not 
clearly  brought  within  the  scope  of  the  statute,  and,  on  the  other 
hand,  refusing,  by  radical  refinement  or  unreasonable,  incon- 
gruous construction,  to  discharge  those  plainly  within  its  scope.  ^^ 

Sec.  343.  Statute  requiring  driver  at  time  of  accident  to  stop, 
give  name,  etc. 

A  statute  in  New  York  providing  that  "  any  person 
operating  a  motor  vehicle  who,  knowing  that  injury  has  been 
caused  to  a  person  or  property,  due  to  the  culpability  of  the  said 
operator,  or  to  accident,  leaves  the  place  of  said  injury  or  acci- 
dent, without  stopping  and  giving  his  name,  residence,  including 
street  and  street  number,  and  operator's  license,  to  the  injured 
party,  or  to  a  police  officer,  or  in  case  no  police  officer  is  in  the 
vicinity  of  said  injury  or  accident,  then  reporting  the  same  to 
the  nearest  police  station  or  judicial  officer,  shall  be  guilty  of  a 
felony  "  ^®  has  been  held  to  be  valid. 

The  question  of  the  constitutionality  of  this  act  arose  in  a 
case  of  an  indictment  charging  a  felony  in  violation  thereof  and 
it  was  decided  that  it  was  violative  of  the  constitutional  provi- 
sion that  no  person  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself.^'' 

strain  the  city  from  proceedings  to  17.  People     v.     Eosenheimer,     70 

compel   the    discontinuance    of   such  Misc.    E.    (N.   T.)    433,   128   N.   Y. 

exterior  advertising  dismissed  upon  Supp.  1093. 

the  merits.     See  The  Fifth  Avenue  What     conviction     of     owner     of 

Coach  Co.  V.  The  City  of  New  York,  motor  car  for  refusing  to  give  name 

New   York   Law   Journal,    Jan.    23,  and  address  of  driver  of  ear  must 

1908.  allege  under  subsec.  3  of  §  1  of  the 

15.  State  V.  Goodwin,  169  Ind.  265,  English  Motor  Car  Act  of  1903.  Eex 
82  N.  E.  459.  v.  Hankey,  (K.  B.  Div.),  93  Law  T. 

16.  N.   Y.   Laws   1910,   eh.   374,   J  E.  (N.  S.)  107. 
290,  subd.  3. 
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Subsequently,  however,  the  Court  of  Appeal  of  New  York 
decided  that  the  act  was  not  violative  of  that  provision  or  un- 
constitutional as  providing  for  two  offenses  or  one  offense  which 
might  be  committed  in  two  ways.^* 

It  was  held  in  this  case  that  in  operating  a  motor  vehicle  the 
operator  exercises  a  privilege  which  might  be  denied  him,  and 
not  a  right,  and  that  in  case  of  a  privilege  the  legislature  may 
prescribe  on  what  conditions  it  shall  be  exercised.^* 


18.  People  V.  Eosenheimer,  209  N. 
Y.  115,  102  N.  E.  530,  Ann.  Cas. 
1915  A.  161,  46  L.  E.  A.  (N.  S.)  77, 
reversing  146  App.  Div.  875,  130  N. 
Y.  Suppl.  544. 

19.  The  court  said  in  this  case  per 
Cullen,  J. :  "  There  is  one  ground 
upon  which,  in  my  opinion,  the 
validity  of  the  statute  can  be  safely 
placed.  The  legislature  might  pro- 
hibit altogether  the  use  of  motor 
vehicles  upon  the  highways  or 
streets  of  the  state.  It  has  been  so 
held  in  State  of  Maine  v.  Mayo,  (106 
Me.  62),  and  Commonwealth  V. 
Kingsbury,  (199  Mass.  542).  Doubt- 
less the  legislature  could  hot  prevent 
citizens  from  using  the  highways  in 
the  ordinary  manner,  nor  would  the 
mere  fact  that  the  machine  used  for 
the  movement  of  persons  or  things 
along  the  highway  was  novel  justify 
its.  exclusion.  But  the  right  to  use 
the  highway  by  any  person  must 
be  exercised  in  a  mode  consistent 
with  the  equal  rights  of  others  to 
use  the  highway.  That  the  motor 
vehicle,  on  account  of  its  size  and 
weight,  of  its  great  power  and  of 
the  great  speed  which  it  is  capable 
of  attaining,  creates,  unless  man- 
aged by  careful  and^ompetent  oper- 
ators, a  most  serious  danger,  both 
to  other  travelers  on  the  highway 
and  to  the  occupants  of  the  vehicles 


themselves,  is  too  clearly  a  matter 
of  common  knowledge  to  justify 
discussion.  The  fatalities  caused  by 
them  are  so  numerous  as  to  permit 
the  legislature,  if  it  deemed  it  wise, 
to  wholly  forbid  their  use.  (Otis  v. 
Parker,'  187  U.  8.  606;  People  v. 
Persce,  204  N.  Y.  397).  If  the  legis- 
lature may  declare  it  a  crime  to  use 
a  motor  vehicle  on  the  highway  un- 
der any  circumstances,  I  do  not  see 
why  it  may  not  equally  declare  it  a 
crime  to  so  use  such  a  vehicle  as  to 
injure  any  one  in  person  or  prop- 
erty. That,  in  effect,  is  a  diminu- 
tion, not  an  increase,  of  the  crim- 
inality it  had  the  power  to  attribute 
to  the  use  of  a  motor  vehicle.  The 
provision  now  before  us  is  but  a 
still  further  diminution  of  the  stat- 
utory inhibition  the  legislature 
would  be  authorized  to  enact.  It 
does  not  declare  it  a  crime  to  oper- 
ate an  automobile  on  the  highway 
or  even  that  in  its  operation  injury 
to  persons  or  property  shall  be  a 
crime,  but  only  that  failure  by  the 
operator,  in  case  of  such  injury,  to 
identify  himself  shall  be  criminal. 
I  cannot  see  why  the  greater  power 
dose  not  include  the  less.  Of  course, 
the  whole  of  this  argument  rests 
on  the  proposition  that  in  operating 
a  motor  vehicle  the  operator  exer- 
cises a  privilege  which  might  be  de- 
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Similar  provisions  in  other  States  seem  also  to  have  been  con- 
strued as  a  valid  exercise  of  the  police  power.^" 


nied  him,  and  not  a  right,  and  that 
in  a  case  of  a  privilege  the  legis- 
lature may  prescribe  on  what  con- 
ditions it  shall  be  exercised.  .  .  . 
Moreover,  as  already  said,  the  oper- 
ator is  not  obliged  to  report  the 
circumstances  from  which  his  culpa- 
bility may  be  inferred  and  if  he 
be  culpable  it  does  not  necessarily 
follow  that  he  has  been  guilty  of  a 
crime.  A  distance  separates  the 
negligence  which  renders  one  crim- 
inally liable  from  that  which  estab- 
lishes civil  liability.  That  a  defen- 
dant can  be  compelled  as  a  witness 
to  testify  to  facts  establishing  his 
civil  liability  is  unquestionable. 
This  statute  does  not  prescribe  any 
new  criminal  liability  for  injury  to 
persons  by  a  motor  vehicle.  The 
operator-  commits  a  crime  only  when 
his  conduct  is  such  as  would  in  any 
other  action  on  his  part  producing 
like  results  make  him  a  criminal. 
The  primary  object  of  the  statute, 
in  my  judgment,  is  not  to  convict 
any  person  of  crime,  but  to  subject 
him  to  civil  liability.  I  appreciate 
that  when  examined  as  a  witness 
in  a  civil  suit  the  defendant  might 
claim  his  privilege.  I  also  appre- 
ciate that  the  right  to  justify  a  dis- 
obedience of  this  statute  by  proof 
that  the  circumstances  render  him 
liable  to  criminal  prosecution  would 
be  of  little  advantage  to  the  de- 
fendant. He  would  acquit  himself 
of  one  crime  only  by  convicting 
himself  of  another.  Nevertheless 
when  we  bear  in  mind  not  only  the 
greater  danger  occasioned  by  the 
use  of  motor  vehicles,  but  also  the 
fact  that  the  great  speed  at  which 


they  can  be  run  enables  the  person 
causing  injury  to  readily  escape  un- 
detected, leaving  parties  injured  in 
person  or  property  unable  to  tell 
from  whom  they  shall  seek  redress, 
I  think  it  involves  no  violation  of 
public  policy  or  of  the  principles  of 
personal  liberty  to  enact  that  as 
a  condition  of  operating  such  a  ma- 
chine the  operator  must  waive  his 
constitutional  privilege  and  tell  who 
he  is  to  the  party  who  has  been 
-injured  or  to  the  police  authorities, 
if,  indeed,  requiring  him  to  give 
such  information  is  an  impairment 
of  his  constitutional  privilege,  which 
we  do  not  decide." 

Judge  Cullen  in  this  case  referred 
to  Eai'parte  Kneedler,  243  Mo.  632, 147 
8.  W.  983,  40  L.  E.  A.  (N.  S.)  622, 
Ann.  Cas.  1913  C.  923,  in  which  the 
validity  of  such  a  law  was  sustained, 
the  court  also  saying  in  its  opinion 
per  Perriss,  J. :  "  The  statute  is  a 
simple  police  regulation.  It  does 
not  make  the  accident  a  crime.  If 
a  crime  is  involved,  it  arises  from 
some  other  statute.-  It  does  not  at- 
tempt in  terms  to  authorize  the  ad- 
mission of  the  information  as  evi- 
dence in  a  criminal  proceeding.  The 
mere  fact  that  the  driver  discloses 
his  identity  is  no  evidence  of  guilt, 
but  rather  of  innocence.  [State  v. 
Davis,  108  Mo.  ,667.]  On  the  con- 
trary, flight  is  regarded  as  evidence 
of  guilt.  In  the  large  majority  of 
cases  such  accidents  are  free  from 
culpability.  If  this  objection  to  the 
statute  is  valid,  it  may  as  well  be 
urged  against  the  other  provisions, 
which  require  the  owner  and  chauf- 
feur   to    register    their   names   and 
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Sec.  344.  Statute  as  to  part  of  street  automobile  may  occupy. 

Under  a  statute  in  Minnesota  entitled,  "  An  act  to  license  and 
define  the  road  regulations  of  motor  and  other  vehicles  and  ap- 
propriating" money  therefor,"  and  providing  in  part  that  "  in 
cities  or  villages,  or  any  place  where  traffic  is  large,  or  on  streets 
usually  congested  with  traffic  of  horse-drawn  vehicles  or  street 
cars,  slow  moving  vehicles  must  keep  near  the  right  curb,  al- 
lowing those  moving  more  rapidly  to  keep  near  the  center  of 
the  street,"  it  was  decided  that  a  defendant  was  properly  con- 
victed for  a  violation  of  the  law  although  he  was  not  blocking 
any  traffic  but  was  merely  driving  on  the  part  of  the  street  most 
convenient  for  him.  The  words  "  other  vehicles "  are  not 
limited  to  other  vehicles  of  the  same  nature,  s«ch  as  steam  or 
electrically  propelled  vehicles.^^ 


numbers,  and  to  display  the  num- 
ber of  the  vehicle  in  a  conspicuous 
place  thereon,  thus  giving  evidence 
of  identity,  which  is  the  obvious 
purpose  of  the  provisions.  (St.  Louis 
V.  Williams,  235  Mo.  503.)  We  have 
several  statutes  which  •  require  per- 
sons to  give  information  which 
would  tend  to  support  possible  sub- 
sequent criminal  charges,  if  intro- 
duced in  evidence.  Persons  in 
charge  are  required  to  report  acci- 
dents in  mines  and  factories.  Physi- 
cians must  report  deaths  and  their 
causes,  giving  their  own  names  and 
addresses.  Druggists  must  show 
their  prescription  lists.  Dealers 
must  deliver  for  inspection  foods  car- 
ried in  stock.  We  held  a  law  valid 
which  required  a  pawnbroker  to  ex- 
hibit to  an  officer  his  book  wherein 
were  registered  articles  received  by 
him,  against  his  objection  based  on 
this  same  constitutional  provision. 
We  held  this  to  be  a  mere  police 
regulation,  not  invalid  because  there 
night  be  a  possible  criminal  prose- 


cution in  which  it  might  be  at- 
tempted to  use  this  evidence  to  show 
him  to  be  a  receiver  of  stolen  goods. 
(State  V.  Levin,  128  .Mo.  588.)  If 
the  law  which  exacts  this  informa- 
tion is  invalid  because  such  informa- 
tion, although  in  itself  no  evidence 
of  guilt,  might  possibly  lead  to  a 
charge  of  crime  against  the  inform- 
ant, then  all  police  regulations  which 
involve  identication  may  be  ques- 
tioned on  the  same  ground.  We  are 
not  aware  of  any  constitutional  pro- 
vision designed  to  protect  a  man's 
conduct  from  judicial  inquiry,  or  aid 
him  in  fleeing  from  justice." 

20.  People  v.  Finley,  (Cal.  App.), 
149  Pac.  779;  People  v.  Diller,  24 
Cal.  App.  799,  142  Pac.  797;  Com- 
monwealth V.  Horsfall,  213  Mass. 
232,  100  N.  B.  362,  Ann.  Cas.  1914  A. 
682;  Ex  parte  Kneedler,  243  (Mo.) 
632,  147  S.  W.  983,  Ann.  Cas.  1913 
C.  923,  40  L.  B.  A.   (N.  S.)  622. 

21.  State  V.  Bussian,  111  Minn. 
488,  127  N.  W.  495,  31  L.  B.  A.  (N. 
S.)  682.    In  this  case  the  defendant 
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Sec.  345.  Implied  exceptions. 

Statutes  unrestricted  in  terms  are  not  infrequently  construed 
to  admit  of  implied  exceptions.^^ 

This  is  not  an  automobile  case.  However,  the  principle  an- 
nounced is  one  of  great  importance  in  construing  automobile 
regulations,  especially  the  law  of  the  road. 

Sec.  346.  The  smoke  nuisance. 

That  the  emission  of  offensive  smoke  from  automobiles,  es- 
pecially in  cities  and  inhabited  districts,  is  a  nuisance  cannot  be 
disputed.  The  accompanying  odor  is  not  pleasant  and  may  pos- 
sibly be  injurious,  if  it  is  constantly  present,  either  to  health  or 
vegetation  in  the  parks  or  country.  The  detrimental  effect  upon 
persons  and  plant  life  has  not  as  yet  been  authoritatively  deter- 
mined, although  in  France  it  has  been  claimed  that  the  fumes 
coming  from  the  exhausts  of  automobiles  injured  the  growth 
of  vegetation  along  the  boulevards.  Whether  this  be  true  or  not, 
the  fact  that  the  smoke  is  offensively  unpleasant  warrants  legis- 
lative regulation  of  the  matter.  Nuisances  have  from  time  to 
time  immemorial  been  subject  to  legal  control,  and  the  mere  fact 
that  conduct  is  unpleasant,  irrespective  of  injury  to  either  health 
or  property,  has  constituted  cause  for  controlling  it  either  by 
legislation  or  action  of  the  courts.  Thus  noise  may  be  controlled 
and  unwholesome  stenches  may  be  enjoined.  It  is  a  matter  of 
record  that  the  courts  have  issued  as  many  injunctions  against 
the  emission  of  gases  from  manufacturing  establishments  which 
injured  vegetation  as  against  any  other  kind  of  nuisance.  The 
smoke  nuisance  resulting  from  the  improper  handling  of  automo- 
biles is  on  a  par  with  gas  nuisances  generally,  and  legislative 
action  is  not  only  proper  but  legally  warranted. 

So  an  ordinance  regulative  of  this  nuisance  has  been  sus- 
tained.^^ 

In  England  the  law  prohibits  the  emission  of  offensive  smoke 

was  driving  a  furniture  van  drawn      320,  70  Atl.  1031,  15  Ann.  Cas.  163. 
by  two  horses  near  the  right  curb.  23.  Chicago   v.   Shaw   Livery   Co., 

22.  Kelley  v.  Killourey,  81  Conn.      258  111.  409,  101  N.  E.  588.  ' 
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or  odors  from  automobiles,  and  several  automobile  drivers  have, 
been  prosecuted  and  fined  for  violating  the  law,  **  and  in  the 
United  States  of  recent  years  considerable  attention  has  been 
given  to  this  subject  by  local  legislative  bodies. 


24.  For  an  Engllsb  case  coneern- 
ing  proBeeutions  for  the  smoke  nui- 
sance caused  by  an  automobile,  see 
Star  Omnibus  Co.,  London  (Lim- 
ited), V.  Tagg,  (Div.  Ct.). 

In  England  it  has  been  decided 
that  where  the  emission  of  smoke 
from  a  motor  car  is  due  to  careless- 
ness that  does  not  prevent  the  car 
from  coming  within  the  provisions 
of  §  1  of  the  Locomotives  on  High- 
ways Act  of  1896  providing  that, 
"  The  enactments  mentioned  in  the 
schedule  to  this  Act  and  any  other 
enactments   restricting   the    use    of 


locomotives  on  highways  and  con- 
tained in  any  public,  general,  or 
local  and  personal  Act  in  force  at 
the  passage  of  this  Act,  shall  not 
apply  to  any  vehicle  propelled  by 
mechanical  power  if  it  is  under  three 
tons  weight  unladen  and  is  not  used 
for  the  purpose  of  drawing  more 
than  one  vehicle,  .  .  .  and  is  so 
constructed  that  no  smoke  or  visible 
vapor  is  emitted  therefrom  except 
from  any  temporary  or  accidental 
cause."  Bex  v.  Wilhaham,  (K.  B. 
Div.),  96  Law  T.  E.  (N.  8.)   712. 
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CHAPTER  XXVI. 

FEDEEAL  CONTEOL  OVER  MOTOEING. 

Sec.  347.  In  general. 

348.  Powers  of  State  and  Tederal  governments. 

349.  Begulation  of  inteinal  matters  belongs  to  State. 

350.  Interstate  motoring. 

351.  The  right  of  transit. 

352.  Citizen's  right   of  transit. 

353.  Transit  of  vehicle. 

354.  Limitation  on  license  fees. 

355.  Question  of  interstate  commerce  not  in  issue. 

Sec.  347.  In  general. 

The  question  has  been  raised  in  the  minds  of  many  whether 
or  not  the  United  States  government  should,  to  any  extent,  con- 
trol the  operation  of  automobiles  and  seek  to  take  the  matter  out 
of  the  hands  of  the  states.  This  question  naturally  arises  from 
a  consideration  of  the  adverse  attitude  which  some  of  the  State 
legislators  have  taken  in  reference  to  the  automobile.  The  ad- 
visibility  of  Congress  to  control  interstate  motoring  does  not 
depend  upon  any  action  the  State  might  take  in  regulating  the 
automobiling  within  its  borders. 

Sec.  348.  Powers  of  State  and  Federal  governments. 

It  is  not  so  much  a  question  whether  the  United  States  should 
control  the  operation  of  the  motor  vehicles  as  whether  the 
Federal  government  really  possesses  the  power  to  act  in  the 
matter.  It  must  not  be  forgotten  that  in  this  country  there  are 
two  distinct  sovereignities  —  two  governments  —  that  of  the 
State  and  that  of  the  United  States.  Each  government  is  dis- 
tinct and  independent  of  the  other  in  many  matters.    There  are 
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certain  things  that  the  United  States  government  cannot  do 
which  affect  the  State,  and  there  are  matters  the  State  has  no 
control  over  which  affect  the  United  States. 

Sec.  349.  Regulation  of  internal  matters  belongs  to  State. 

The  regulation  of  the  use  of  internal  highways  is  a  matter 
which  belongs  exclusively  to  the  State  government.  It  is  a  mat- 
ter of  purely  internal  concern  and  comes  under  the  State's 
power  to  pass  regulations  protecting  the  public  from  danger  in 
the  operation  of  vehicles  on  the  highways.  Over  these  State 
internal  police  matters  the  United  States  has  no  control  at  all; 
and  in  so  far  as  motoring  is  confined  exclusively  within  the 
jurisdiction  of  the  State  Congress  cannot  act. 

Sec.  350.  Interstate  motoring. 

Where,  however,  automobiling  is  interstate,  that  is,  where 
the  motorist  passes  from  one  State  into  another,  the  Federal 
government  is  given  jurisdiction  over  such  travel  by  the  United 
States  Constitution,  not  by  the  commerce  clause  necessarily.' 
The  United  States  has  jurisdiction  to  control  interstate  com- 
merce, and  interstate  commerce  possibly  may  include  interstate 
pleasure  travel  by  means  of  the  motor  car,  but  the  author  doubts 
this.  Action  by  the  United  States  in  respect  to  interstate  motor- 
ing, however,  would  not  prevent  the  States  from  regulating  au- 
tomobile travel  within  their  own  domains.  This  right  is  granted 
the  States  by  the  Constitution  and  could  not  be  taken  from  them 
by  any  act  of  Congress. 

There  is  a  question  in  regard  to  the  power  of  Congress  to 
regulate  interstate  automobiling,  and  that  is,  does  interstate 
travel  for  pleasure,  such  as  interstate  automobiling  generally  is, 
constitute  interstate  commerce  within  the  meaning  of  the  United 
States  Constitution,  granting  to  Congress  the  exclusive  control 
thereof?  This  question  leads  us  to  ask  what  commerce  is.  Ordi- 
narily commerce  consists  of  "  commercial  intercourse."  It 
must  be  conceded  that  interstate  travel  for  pleasure  and  recre- 
ation does  not  savor  of  anything  commercial.    It  is  not  business. 
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It  is  pleasure  and  recreation,  and  nothing  more.  Of  course,  in- 
terstate tra,vel  carried  on  by  automobiles  used  for  commercial 
purposes,  such,  for  example,  as  the  public  carrying  of  passengers 
and  goods,  without  question  constitutes  interstate  commerce. 
The  greater  amount  of  interstate  automobile  travel,  however, 
is  for  the  purpose  of  pleasure  and  recreation.  Business  and 
pecuniary  gain  have  no  connection  with  it. 

The  idea  that  Congress  may  possess  the  power  to  pass  regu- 
lations controlling  interstate  automobiling  is  not  by  any  means 
a  new  one.  There  can  be  no  question  as  to  Congress'  power. 
Whether  the  travel  be  by  steam  railroad,  trolley  car,  vessel,  au- 
tomobile, bicycle,  or  on  foot,  if  it  consists  of  the  passage  of 
either  persons,  animals  or  goods  from  one  State  into  another, 
across  the  boundary  line  of  any  two  States,  then  the  travel  may 
constitute  interstate  commerce  provided  there  exists  a  commer- 
cial purpose.  People  who,  for  commercial  gain  or  commercial 
purposes,  walk  across  a  bridge  which  spans  a  river  between  two 
States  may  be  said  to  carry  on  interstate  commerce,  and  Con- 
gress possesses  plenary  power  to  regulate  this  travel.  But  if  a 
valid,  just  and  non-discriminating  law  is  to  be  enacted,  the  form 
in  which  the  bill  is  framed  and  the  method  of  procedure  of  its 
supporters  are  of  paratnount  importance.  Direct  legislation  wiH 
not  do. 

Manifestly  the  flying  of  a  kite  or  the  throwing  of  a  stone 
across  the  boundary  of  two  States  would  not  constitute  inter- 
state commerce.  The  passage  of  telegraph  and  telephone  mes- 
sages, however,  has  been  held  to  come  within  the  commerce 
clause  of  the  Constitution,  and  the  kind  of  messages,  whether 
concerning  business,  pleasure  or  what  not,  makes  no  difference 
according  to  the  decisions.  It  must  be  admitted  that  in  the  case 
of  the  automobile  we  have  the  following  elements  of  interstate 
commerce : 

1.  A  means  of  travel. 

2.  Actual  travel  or  traffic. 

3.  A  means  of,  and  actual  travel,  which  will  satisfactorily 
carry  and  convey  people  and  freight. 
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4.  Interstate  travel  or  traffic. 

5.  Business  or  commercial  purpose  of  travel. 

Does  the  purpose  or  object  of  all  this  automobile  travel  have 
any  bearing  on  the  question  as  to  whether  it  constitutes  com- 
merce ?  This  is  the  only  question  which  must  be  decided  before 
Congress'  authority  to  legislate  on  the  subject  is  established. 
We  will  consider  briefly  in  the  note  the  meaning  of  the  term 
commerce  and  ascertain  if  the  travel  must  in  some  way  be  con- 
nected or  related  to  business,  trade  or  grain.  ^ 


1.  "  Commerce  "  is  defined  in  the 
famous  case  of  Gibbons  v.  Ogden,  22 
U.  S.  (9  Wheat.)  1,  6  L.  Ed.  23,  to 
mean  not  only  traffic  but  also  inter- 
course, and  it  is  said  in  McNaugh- 
ton  Company  v.  MeGirl,  20  Mont. 
124,  49  Pac.  651,  38  L.  B.  A.  367,  that 
convmerce  is  traffic,  but  it  is  some- 
thing more  —  it  is  intercourse.  The 
transportation  of  passengers  is  a 
part  of  commerce.  Passenger  Cases, 
48  tr.  S.  (7  How.  283).  Commerce 
is  traffic,  but  it  is  much  more.  It 
embraces  also  transportation  by  land 
and  water,  and  all  the  means  and 
appliances  necessarily  employed  in 
carrying  it  on.  Chicago  &  N.  W. 
E.  E.  Co.  V.  Fuller,  84  tJ.  S.  (17 
Wall.)  560,  21  L.  Ed.  710.  The  term 
"  commerce  "  in  its  broadest  accep- 
tation includes  not  merely  traffic 
but  the  means  and  vehicles  by  which 
it  is  prosecuted.  Winder  v.  Cald- 
well, 55  U.  S.  (14  How.)  434,  14 
L.  Ed.  487.  The  term  em&roce*  all 
instruments  hy  which  commerce 
may  he  conducted.  Trademark 
Cases,  100  TJ.  S.  82,  25  L.  Ed.  550. 
But  it  is  well  settled  that  insurance 
is  not  commerce,  and  logs  which  are 
floating  down  a  river  uncontrolled 
are  not  an  element  of  commerce. 
Harrigau  v.  Connecticut  Eiver  Lum- 


ber Company,  129  Mass.  500. 

In  Pensacola  Tel.  Company  v. 
"Western  Union  Tel.  Company,  96  TT. 
S.  1,  24  L.  Ed.  708,  we  have  the  fol- 
lowing enumeration  of  agencies  of 
travel  which  may  be  engaged  in  in- 
terstate travel,  and  the  enumeration 
is  made  in  the  order  of  improved 
means  of  transit.  The  court  begilis 
with  the  horse,  mentions  the  stage- 
coach, sailing  vessely  steamboat,  rail- 
road, and  ends  with  the  telegraph. 
If  automobiles  had  then  been  in  use 
they  might  have  been  included  if 
used  commercially.  1 

In  view  of  an  attempt  to  have 
Congress  consider  favorably  a  fed- 
eral automobile  registration  law,  the 
following  decision  is  of  interest: 

In  United  States  v.  Colorado  &  N. 
W.  E.  E.,  decided  by  the  United 
States  Circuit  Court  of  Appeals, 
Eighth  Circuit,  157  Fed.  321,  85  C. 
C.  A.  27,  13  Ann.  Cas.  893,  15  L.  E. 
A.  (N.  S.)  167,  the  following  is  from 
the  syllabus  by  the  court :  The 
Safety  Appliance  Acts  (Acts  March 
2,  1893,  chap.  196,  27  Stat.  531, 
amended  by  Act  April  1,  1896,  chap. 
87,  29  Stat.  85,  U.  S.  Comp.  St.  1901, 
pp.  3,  174,  and  Act  March  2,  1903, 
chap.  976,  32  Stat.  103,  U.  S.  Comp. 
St.  Supp.  1907,  p.  885),  apply  to  and 
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It  is  the  opinion  of  the  writer  that  Congress  possesses  no 
power  to  take  cognizance  of  the  automobile  which  is  engaged 


govern  a  railroad  company  engaged 
in  interstate  commerce  which  oper- 
ates entirely  within  a  single  state 
independently  of  all  other  carriers. 

Every  part  of  every  transportation 
of  articles  of  commerce  in  a  con- 
tinuous passage  from  a  commence- 
ment in  one  State  to  a  prescribed 
destination  in  another  is  a  transac- 
tion of  interstate  commerce. 

Congress  may  lawfully  affect  in- 
terstate commerce  so  far  as  neces- 
sary to  regulate  effectually  and  com- 
pletely interstate  commerce,  because 
the  Constitution  reserved  to  Con- 
gress plenary  power  to  regulate  in- 
terstate and  foreign  commerce,  and 
the  Constitution  and  the  Acts  of 
Congress  in  pursuance  thereof  are 
the  supreme  law  of  the  land. 

In  Lehigh  &  Wilkes-Barre  Coal  Co. 
V.  Borough  of  Junction,  (N.  J.  L. 
1908),  68  Atl.  806,  it  is  said: 
"  While  interstate  commerce  neces- 
sarily involves  interstate  transporta- 
tion, the  converse  is  not  always  true. 
A  railroad  or  ferry  company,  for 
example,  which  transports  persons 
or  property  from  one  State  to  an- 
other, is  undoubtedly  engaged  in 
interstate  commerce,  and 'a  tax  by 
the  State  upon  owners  of  vessels  or 
common  carriers  so  transporting  per- 
sons or  property  has  been  held  void 
as  a  regulation  of  commerce.  On  the 
other  hand,  transportation  may  be 
conducted  without  constituting  com- 
merce or  traffic,  which  has  been  de- 
fined to  be  the  exchange  of  merchan- 
dise between  individuals,  communi- 
ties or  countries,  whether  directly 
in  the  form  of  barter  or  by  the  use 


of  money  or  other  medium  of  ex- 
change. A  manufacturer  who  sends 
his  goods  manufactured  in  Connec- 
ticut to  his  own  entry  port  or  store 
in  New  York  city,  transports  the 
products  from  one  State  to  another, 
but  the  transaction  by  such  owner 
is  not  of  itself,  so  far  as  the  owner 
is  concerned,  interstate  commerce  in 
the  sense  that  the  city  of  New  York 
has  no  power  to  tax  the  goods  thus 
stored  and  awaiting  sale  in  New 
York,  although  the  merchandise  may 
be  intended  for  a  foreign  market. 
The  transaction  lacks  the  essential 
element  of  trade,  namely,  sale  or 
exchange. 

The  Supreme  Court  of  the  United 
States  says,  concerning  the  com- 
merce over  which  the  Federal  Gov- 
ernment has  exclusive  control :  "  Let 
us  inquire  what  is  commerce,  the 
power  to  regulate  which  is  given  to 
Congress?  This  question  has  been 
frequently  propounded  in  this  court, 
and  the  answer  has  been  —  and  no 
more  specific  answer  could  well  have 
been  given  —  that  commerce  among 
the  several  States  comprehends  traf- 
fic, intercourse,  trade,  navigation, 
communication,  the  transit  of  per- 
sons, and  the  transmission  of  mes- 
sages by  telegraph  —  indeed,  every 
species  of  commercial  intercourse 
among  the  several  States  —  but  not 
that  commerce  '  completely  'inter- 
nal,' which  is  carried  on  between 
man  and  man,  in  a  State,  or  between 
different  parts  of  the  same  State, 
and  which  does  not  extend  to  or  af- 
fect other  States.  The  power  to  reg- 
ulate governed.     Of  course,  as  has 
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in  interstate  travel  for  pleasure  merely,  by  legislation  directly 
regulating  that  kind  of  travel.  Hon.  Henry  B.  Brown,  former 
Associate  Justice  of  the  Supreme  Court  of  the  United  States, 
also  considers  Congress'  power  in  this  respect  doubtful.  In  the 
February,  1908,  number  of  the  Yale  Law  Journal  he  says,  con- 
cerning the  automobile :  "  It  is  very  doubtful  .  .  .  whether  the 
interstate  commerce  clause  of  the  Constitution  extends  to  pri- 
vate carriages  not  engaged  in  regular  traffic  between  the  States, 
and  only  entering  them  occasionally  and  irregularly  for  the  pur- 
poses of  pleasure.  .  .  The  practice  of  rushing  to  Congress  to 
oTstain  legislation  of  doubtful  validity  is  one  which  ought  not 
to  be  encouraged,  when  the  States  can  afford  a  sufficient 
remedy." 

Sec.  351.  The  right  of  transit. 

Since  the  advent  of  the  new  means  of  transportation,  the 
automobile,  pleasure  driving  has  developed  wonderfully,  through- 
out the  United  States.  A  Saturday  or  Sunday  afternoon  drive, 
which  formerly  amounted  to  nothing  more  extensive  than  travel- 
ing a  distance  of  four  or  five  miles,  may  now,  by  use  of  the 
motor  vehicle,  consist  of  a  twenty-five  mile  ride,  and  across  the 
line  into  another  State.  A  whole  day's  automobile  drive  might, 
in  some  instances,  take  one  into  more  than  one  State  other  than 
his  own. 

Distances  have  been  shortened  by  the  motor  vehicle,  cities 
brought  closer  together  and  touring  through  the  country  nec- 
essitating passage  over  and  across  several  and  many  States  is 
now  prevalent.     For  an  automobilist  to  suggest  a  drive  between 

been  often  said.  Congress  has  a  large  order  to  be  within  the  competency 

discretion  in  the  selection  or  choice  of  Congress  under  its  power  to  regu- 

of  the  means  to  be  employed  in  the  late    commerce    among    the    States, 

regulation    of    interstate    commerce,  'must  have  some  real  or  substantial 

and  such  discretion  is  not  to  be  in-  relation  to,  or  connection  with,  the 

terfered    with    except    where    that  commerce  regulated."     Per  Mr.  Jus- 

which  is  done  is  in  plain  violation  tice  Harlan,  in  Adair  v.  XT.  S.,  208 

of   the    Constitution.     .     .    .    Mani-  U.  S.  161,  28  Sup.  Ct.  277,  13  Ann. 

festly,   any  rule   prescribed  for   the  Cas.  764. 
conduct   of  interstate  commerce,  in 
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the  cities  of  New  York  and  Philadelphia,  for  example,  would  be 
generally  looked  upon  as  a  short  ride,  although  the  drive  re- 
quires the  use  of  the  highways  of  three  States.  Correctly  it  may 
be  said  that  automobiling  to-day  is  more  interstate  than  purely 
local  within  any  one  particular  State's  borders.  Rhode  Island 
automobilists,  probably  more  than  any  other  citizens,  realize  this, 
since  that  State  has  a  very  small  area  over  which  the  automo- 
bilist  can  travel.  The  same  situation  exists  in  Delaware.  Con- 
sidering the  nature  of  automobile  travel  and  its  distinctive  in- 
terstate character,  it  is  naturally  a  question  paramount  in  the 
minds  of  motorists  as  to  whether  the  various  States  of  this  Union 
possess  the  authority  to  enact  laws  which  require  non-resident 
automobilists  coming  into  the  State  to  pay  a  fee  which  is  in  the 
nature  of  revenue.  In  other  words,  can  revenue  be  collected 
from  touring  automobilists  by  the  States  through  which  they 
travel  ? 

In  considering  this  question,  it  must  not  be  forgotten  that 
the  United  States  of  America  is  a  nation.  It  is  a  country  and 
is  sovereign  within  its  limits.  It  is  a  distinct  government  the 
same  as  France  or  Germany.  The  people  of  the  United  States 
are  its  citizens.  United  States  citizenship  carries  with  it  not 
only  certain  duties  and  responsibilities,  but  many  rights.  Some 
of  these  rights  are  inalienable,  others  are  not.  It  is  necessary 
for  us  to  start,  with  these  ideas  in  view,  in  order  properly  to 
understand  the  status  of  a  United  States  citizen  who  wishes  to 
travel .  across  the  country  by  means  of  a  private  carriage.  We 
are  apt  to  lose  sight  of  the  fact  that  there  is  a  larger  and  more 
important  government  here  than  that  of  the  State,  although  a 
State  is  sovereign  within  its  proper  sphere. 

Sec.  352.  Citizen's  right  of  transit. 

The  question  which  we  will  start  with  will  be  confined  to 
mere  transit  from  one  State  to  another  by  a  United  States  or 
State  citizen.  Who  is  there  that  can  deny  to  the  citizen  of  any 
State  the  right  to  transport  himself  from  one  State  to  the  one 
adjoining?    He  may  either  walk,  ride  behind  or  on  a  horse,  be 


464  The  Law  of  Automobiles. 

carried  by  an  automobile,  sailing  or  power  vessel,  railroad  train 
and  possibly  a  flying  machine,  without  being  compelled  to  pay 
one  penny  for  the_privilege  of  so  doing.  It  is  the  citizen's  in- 
alienable right  to  be  allowed  to  enter  another  State,  to  choose 
another  domicile,  and,  if  he  desires,  to  constantly  pass  and  re- 
pass from  one  State  into  another.  "  Liberty  "  which  is  guar- 
anteed by  the  Federal  Constitution  to  the  people  of  the  various 
States  not  only  secures  this  right,  but  the  general  fundamental 
principles  of  constitutional  government  give  to  the  citizen  the 
right  of  transit  from  State  to  State.  We  will,  if  you  please, 
confine  the  above  assertion  to  transit  unaccompanied  by  any 
contrivance  such  as  the  automobile. 

Sec.  353.  Transit  of  vehicle. 

Being  convinced  that  transit  of  persons  cannot  be  obstructed 
by  the  State,  let  us  ask  if  there  can  be  any  restrictions  placed 
upon  transit  carried  on  by  a  mechanical  contrivance  of  admitted 
dangerous  characteristics.  At  the  outset  let  it  be  said  that  the 
automobile  is  not  dangerous  per  se.  This  has  been  held  to  be 
the  law  in  several  cases  decided  by  the  highest  courts  in  this 
country.  However,  it  must  be  admitted  that  there  are  certain 
dangers  connected  with  the  operation  of  automobiles  which  are 
nolj  experienced  in  driving  horse-drawn  vehicles  on  the  public 
highways;  Therefore,  the  State  possesses  the  authority  under 
its  police  powers  to  regulate  automobiling,  to  prescribe  speed 
limits  and  to  require  drivers  and  owners  of  motor  vehicles  to 
become  registered  or  licensed.  It  is  necessary,  in  order  to  regu- 
late automobiling,  to  pay  the  expenses  of  the  department  issu- 
ing licenses  and  registering  drivers  and  owners  of  automobiles. 
These  expenses  naturally  should  be  met  by  the  class  of  persons 
regulated  and  licensed.  No  quarrel  can  be  picked  with  any  of 
the  States  because  the  support  of  the  motor  vehicle  departments 
is  placed  upon  the  shoulders  of  automobilists.  But  the  amount 
of  the  fees  charged  is  limited  by  law,  by  the  United  States  Con- 
stitution and  the  common  law  as  found  in  American  judicial 
decisions. 
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Sec.  354.  Limitation  on  license  fees. 

It  is  a  well  settled  principle  of  the  law  governing  license  fees 
and  occupation  or  privilege  taxes  that  the  sum  charged  for  the 
license  must  not  be  unreasonable  and  so  large  as  to  make  the 
act  performed  virtually  prohibited.  The  rule  lays  it  down  that 
the  reasonableness  of  the  sum  is  to  be  determined  according  to 
what  the  expenses  are  incident  to  issuing  licenses  and  main- 
taining the  department  in  its  activities.  If,  therefore,  the  fee 
charged  for  registeririg  an  automobile  or  a  motor  vehicle  driver 
is  reasonable  according  to  the  standards  just  mentioned,  then  it 
is  a  just  and  legal  exaction,  otherwise  it  is  not.^ 

Sec.  355.  Questions  of  interstate  commerce  not  in  issue. 

That  the  State  cannot  tax  interstate  commerce  is  forever 
settled;  so  we  need  not  dwell  upon  that  phase  of  the  question. 
Moreover,  it  is  extremely  doubtful  if  travel  for  pleasure  is  com- 
merce within  the  meaning  of  the  federal  limitation. 

We  do  not  need  to  consider  the  commerce  feature  of  inter- 
state travel  any  longer,  and  the  surprise  is  great  that  heretofore 
the  inviolability  of  the  correlative  right  of  transit  has  not  been 
advocated.  No  matter  if  the  travel  is  by  rail  or  automobile, 
interstate  transit  can  no  more  rightfully  be  taxed  than  interstate 
commerce.  Here  is  a  new  phase  of  interstate  communication 
for  the  judiciary  to  deal  with,  yet  it  is  very  old,  so  old  that  it 
has  nearly  been  forgotten.  We  first  heard  of  this  right  of  transit 
in  1867  in  Crandall  v.  Nevada.^ 

In  this  case  it  was  held  that  a  State  cannot  tax  the  right  of 
transit  through  the  States  by  the  ordinary  means  of  travel. 
The  opinion  of  the  court  in  this  case  was  written  by  Mr.  Justice 
Miller,  and  is  in  part  as  follows : 

"  The  people  of  the  United  States  constitute  one  nation.  They 
have  a  government  in  which  all  of  them  are  deeply  interested. 
This  government  has  necessarily  a  capitol  established  by  law, 

2.  See    Chapter   V.,   herein    as   to         3.  6  Wall.   (U.  S.)   35,  18  L.  Ed. 
Tegistration  and  licensing.  745. 
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where  its  principal  operations  are  conducted.  Here  sits  its  legis- 
lature, composed  of  senators  and  representatives,  from  the  States 
and  from  the  people  of  the  States.  Here  resides  the  President, 
directing,  through  thousands  of  agents,  the  execution  of  the 
laws  over  all  this  vast  country.  Here  is  the  seat  of  the  supreme 
judicial  power  of  the  nation,  to  which  all  its  citizens  have  a 
right  to  resort  to  claim  justice  at  its  hands.  Here  are  the  great 
executive  departments,  administering  the  offices  of  the  mails, 
of  the  public  lands,  of  the  collection  and  distribution  of  the  pub- 
lic revenues,  and  of  our  foreign  relations.  These  are  all  estab- 
lished and  conducted  under  the  admitted  powers  of  the  Federal 
government. 

"  That  government  has  a  right  to  call  to  this  point  any  or  all 
of  its  citizens  to  aid  in  its  service,  as  members  of  the  Congress, 
of  the  courts,  of  the  executive  departments,  and  to  fill  all  its 
other  offices;  and  this  right  cannot  be  made  to  depend  upon  the 
pleasure  of  a  State  over  whose  territory  they  must  pass  to  reach 
the  point  where  these  services  must  be  rendered. 

"  The  government,  also,  has  its  offices  of  secondary  import- 
ance in  all  other  parts  of  the  country.  On  the  seacoasts  and  on 
the  rivers  it  has  its  ports  of  entry.  In  the  interior  it  has  its  land 
offices,  and  its  sub-treasuries.  In  all  these  it  demands  the  ser- 
vices of  its  citizens,  and  is  entitled  to  bring  them  to  close  points 
from  all  quarters  of  the  nation,  and  no  power  can  exist  in  a  State 
to  obstruct  this  right  that  would  enable  it  to  defeat  the  purposes 
for  which  the  government  was  established. 

"  The  Federal  power  has  a  right  to  declare  and  prosecute  wars, 
and,  as  a  necessary  incident,  to  raise  and  transport  troops  through 
and  over  the  territory  of  any  State  of  the  Union. 

"  If  this  right  is  dependent  in  any  sense,  however  limited, 
upon  the  pleasure  of  a  State,  the  government  itself  may  be  over- 
thrown by  an  obstruction  to  its  exercise.  .  .  . 

"  But  if  the  government  has  these  rights  on  her  own  account, 
the  citizen  also  has  correlative  rights.  He  has  the  right  to  come 
to  the  seat  of  government  to  assert  any  claim  he  may  have  upon 
the  government,  or  to  transact  any  business  he  may  have  with  it, 
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to  seek  its  protection,  to  share  its  offices,  to  engage  in  administer- 
ing its  functions.  He  has  a  right  to  free  access  to  its  seaports 
through  which  all  the  operations  of  foreign  trade  and  commerce 
are  conducted,  to  the  sub-treasuries,  the  land  offices,  the  revenue 
offices,  and  the  courts  of  justice  in  the  several  States,  and  this 
right  is  in  its  nature  independent  of  the  will  of  any  State  over 
whose  soil  he  must  pass  in  the  exercise  of  it. 

"  The  views  here  advanced  are  neither  novel  nor  unsupported 
by  authority.  The  question  of  the  taxing  power  of  the  States, 
as  its  exercise  has  affected  the  functions  of  the  federal  govern- 
ment, has  been  repeatedly  considered  by  this  court,  and  the  right 
of  the  States  to  impede  or  embarrass  the  constitutional  oper- 
ations of  that  government,  or  the  rights  which  its  citizens  hold 
under  it,  has  been  uniformly  denied." 

In  the  opinion  of  the  court  the  famous  case  of  McCuUoch  v. 
Maryland  *  was  commented  on  and  the  remarks  of  Chief  Justice 
Marshall,  "  that  the  power  to  tax  involves  the  power  to  de- 
stroy "  were  given  prominence.  Given  the  power  to  tax,  the 
extent  is  unlimited.  If  a  tax  of  one  dollar  is  legal,  a  thousand 
dollar  tax  would  be  lawful. 

The  court  adopted  and  approved  of  the  views  expressed  in 
the  Passenger  Cases,  as  follows: 

"  Living  as  we  do  under  a  common  government,  charged  with 
the  great  concerns  of  the  whole  Union,  every  citizen  of  the 
United  States  from  the  most  remote  States  or  Territories,  is  en- 
titled to  free  access,  not  only  to  the  principal  departments  es- 
tablished at  Washington,  but  also  to  its  judicial  tribunals  and 
public  offices  in  every  State  in  the  Union.  For  all  the  great  pur- 
poses for  which  the  Federal  government  was  formed,  we  are  one 
people,  with  one  common  country." 

"  We  are  citizens  of  the  United  States,  and  as  members  of 
the  same  community,  must  have  the  right  to  pass  and  repass 
through  every  part  of  it  without  interruption,  as  freely  as  in  our 
own  States." 

4.  4  Wheat.   (U.  8.)  316,  4  L.  Ed.  415. 
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"  And  a  tax  imposed  by  a  State  for  entering  its  territories  or 
harbors,  is  inconsistent  with  the  rights  which  belong  to  citizens 
of  other  States  as  members  of  the  Union,  and  with  the  objects 
which  that  Union  was  intended  to  attain.  Such  a  power  in  the 
States  could  produce  nothing  hut  discord  and  mutual  irritation, 
and  they  very  clearly  do  not  possess  it." 

The  automobile  is  now  a  common  and  ordinary  mode  of  in- 
terstate travel.  There  can  be  no  question  about  this.  Crandall 
V.  Nevada,  it  will  be  particularly  noticed,  held  that  the  State 
cannot  tax  transit  carried  on  by  the  ordinary  modes  ^of  travel. 
Interstate  automobile  travel  clearly  comes  within  the  ruling  of 
the  court  in  this  case;  consequently  it  cannot  constitutionally  be 
taxed.  ^ 

5.  6  WaU.   (N.  8.)   35,  18  L.  Ed.  745. 
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Sec.  356.  Loss  by  "  collision." 

In  construing  the  question  of  liability  under  a  policy  insuring 
against  loss  by  "  collision,"  the  word  "  collision  "  is  held  to  mean 
the  act  of  colliding  and  to  import  striking  together,  violent  con- 
tact. It  is  not  necessary  that  both  bodies  be  in  motion.  The 
word  "  object "  in  such  a  case  includes  both  land  and  water 
and  an  automobile  which  runs  into  either  is  held  to  have  col- 
lided with  an  object  or  objects.  Under  such  a  policy  and  so  con- 
struing the  terms,  it  has  been  decided  that  where  an  automobile 
run  off  a  bridge  and  was  precipitated  into  the  water  below,  land- 
ing upside  down,  there  was  a  collision  within  the  terms  of  the 
policy  and  the  upset  being  the  result  of  the  collision,  the  loss  did 
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not  come  within  a  clause  in  the  policy  excepting  "  damage  re- 
sulting from  collision  due  wholly  or  in  part  to  upsets."  ^ 

Sec.  357.  Loss  "by  collision"  —  object  "moving  or  station- 
ary "  —  loss  within  terms  of  policy  must  be  shown. 

Where  a  policy  insures  against  damage  sustained  as  the  result 
of  a  collision  with  some  "  object,  either  moving  or  stationary," 
such  facts  must  be  established  by  the  plaintiff  as  to  show  that 
the  loss  came  within  the  terms  of  the  policy  as  to  the  risks  in- 
sured against.^ 

Where  an  automobile  policy  insures  against  damage  "  by  being 
in  collision  .  .  .  with  any  other  automobile,  vehicle,  or  object, 
excluding  .  .  .  damage  caused  by  striking  any  portion  of,  the 
roadbed  "  an  injury  caused  by  running  off  the  main  road  and 
down  an  embankment  into  a  river  is  not  within  the  terms  of  the 
policy.^ 

Sec.  358.  Loss  by  "  collision  "  —  exception  as  to  loss  caused  by 
striking  "  any  portion  of  the  roadbed." 

In  construing  a  policy  containing  such  a  clause  as  this  it  has 
also  been  held  that  the  guttering  and  sidewalk  on  a  thoroughfare 
are  not  a  part  of  the  roadbed.* 

In  a  case  in  New  York  it  has  been  decided  that  where  an  au- 
tomobile, insured  against  loss  "  by  collision  with  another  object 
either  moving  or  stationary,"  is  damaged  where,  after  steering 
into  the  grass  at  the  side  of  the  road,  upon  meeting  a  horse  and 
wagon,  it  is  overturned  by  a  collision  with  the  shoulder  of  the 
roadbed  when  the  driver  is  attempting  to  return  thereto,  there  is 
a  "  collision  "  within  the  terms  of  the  policy,  the  accident  not 

1.  Harris    v.    American    Casualty  2.  Hardenbergh  v.  Employers'  Lia- 

Co.,  83  N.  J.  L.  641,  85  Atl.  194,  44  bility  Assur.  Corp.,  80  Misc.  E.   (N. 

L.  E.  A.   (N.  S.)   70,  Ann.  Cas.  1914  Y.)  522,  141  N.  Y.  Suppl.  502. 

B.  846.  3.  Wettengil     v.     United     States 

That  both  of  the  colliding  objects  Lloyda,    157    Wis.    433,    147    N.    W. 

need  not  be  in  motion  see  also  Lep-  360,  Ann.  Cas.  1915  A.  626. 

man  v.  Employers'  Liability  Assur.  4.  Stix    v.    Travelers'    Indemnity 

Corp.,  170  111.  App.  379.  Co.,  175  Mo.  App.  171,  157  S.  W.  870. 
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being  one  coming  within  the  exception,  of  "  all  loss  or  damage 
caused  by  striking  any  portion  of  the  roadbed.' 

The  measure  of  damages  under  a  policy  insuring  against  loss 
by  collision  has  been  held  to  be  the  actual  cost  of  repairs.* 

Sec.  359.  Loss  by  "collision"  —  subrogation  —  effect  of  set- 
tlement with  wrongdoer. 
Where  a  policy  insuring  against  loss  on  an  automobile  for  col- 
lision contains  a  subrogation  clause  it  is  held  that  if,  after  a  loss 
within  the  terms  of  the  policy,  the  insured  effects  a  settlement 
with,  and  releases  the  wrongdoer  the  legal  effect  is  to  destroy 
the  insurer's  right  of  subrogation  and  will  therefore  discharge 
the  latter  from  its  obligation  to  pay  him  to  the  full  extent  to 
which  he  has  defeated  the  insurer's  remedy  of  subrogation.  The 
legal  effect  of  the  settlement  being  to  give  a  full  and  complete 
release  to  the  wrongdoer;  the  insured  is  thereby  precluded  from 
maintaining  an  action  on  the  policy.'' 

Sec.  360.  Loss  by  "theft." 

In  order  that  a  plaintiff  may  recover  on  a  policy  insuring  him 
against  loss  by  theft;  proof  must  be  made  sufficient  to. establish 
the  various  elements  of  the  crime  of  larceny,  which  include  a 
criminal  intent,  an  actual  intention  to  steal  the  car,  without 
which  though  the  taking  may  have  been  wrongful  it  would  only 
amount  to  a  trespass  or  civil  wrong.  So  where  employees  of  a 
shop  where  an  automobile  had  been  left  to  be  repainted  took  it 
for  the  purpose  of  a  "  joy  ride  "  it  was  held  that  there  was  no 
criminal  intent  to  deprive  the  owner  of  it  permanently  and  that 
the  car  was  not  stolen  within  the  provision  of  such  a  policy.* 

5.  Hardenburgh  v.  Employers'  Lia-  8.  Valley  Mercantile  Co.  v.  St. 
bility  Assur.  Corp.,  78  Misc.  E.  (N.  Paul  Fire  &  M.  Ins.  Co.,  49  Mont. 
T.)  105,  138  N.  Y.  Suppl.  662.  430,  143  Pao.  559,  L.  E.  A.  1915  B. 

6.  Lepman  v.  Employers'  Liability  327.  See  also  Hartford  Fire  Ins. 
Assur.  Corp.,  170  111.  App.  379.  Co.  v.  Wimbush,  12  Ga.  App.  712,  78 

7.  Maryland  Motor  Car  Co.  v.  S.  E.  265;  Michigan  Commercial  Ins. 
Hazzard,  (Tex.  Civ.  App.),  168  S.  Co.  v.  Wills,  57  Ind.  App.  256,  106 
W.  1011.  N.  E.  725. 
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But  under  a  policy  insuring  against  loss  or  damage  "  by  theft, 
robbery  or  pilferage  "  there  was  held  to  be  a  loss  within  the 
terms  of  the  policy  where  one  who  borrowed  the  machine  for  a 
specific  purpose  and  to  go  to  a  specific  place,  went  beyond 
that  place  and  never  returned  the  car  but  abandoned  it  in  a  re- 
mote section  of  another  State  in  a  badly  damaged  condition  with- 
out any  notice  to  the  owner,  from  which  place  it  was  not  re- 
covered for  several  weeks  after.® 

In  construing  this  provision  with  the  remainder  as  usually 
employed  "  by  persons  not  in  the  employment,  service  or  house- 
hold of  the  assured,"  it  has  been  held  that  theft  by  an  employee 
of  a  public  garage  keeper  at  whose  garage  the  car  is  kept,  is 
covered.  ■''' 

But  where  the  owner  of  an  automobile  transfers  possession  of 
it  to  another  for  the  purpose  of  sale  and  the  latter  sells  it  and 
appropriates  the  proceeds  to  his  own  use  there  is  held  not  to  be  a 
loss  within  the  meaning  of  such  a  clause.^^ 

Sec.  361.  Loss  by  "fire"  —  stipulation  as  to  repairing. 

Where  there  is  a  loss  under  a  policy  insuring  an  automobile 
against  loss  by  fire  if  the  insurer  agrees  to  repair  the  car  upon 
an  offer  by  the  plaintiffs  to  permit  it  to  do  so  if  it  does  not  take 
too  long,  they  should  be  made  within  a  reasonable  time.  If  they 
are  not  so  made  the  insured  has  not  lost  his  right  of  action  on 

9.  Federal  Ins.  Co.  v.  Hiter,  (Ky.),      morning  and  appropriating  the  pro- 
176  S.  W.  210.  eeeds   thereof   to   its   own   use   and 

10.  Sehmid  v.  Heath,  173  111.  App.      benefit,    the    plaintiff    putting    the 
649.  automobile   in  possession   of  a  per- 
il. Siegel  V.  Union  Assur.  Soc,  153      son  who  has  disposed  of  it  and  ap- 

N.  Y.  Suppl.  661.     The   court  said,  propriated   the   proceeds,   I   fail   to 

per  Finelite,  J. :   "  All  dominion  over  see,  nor  can  the  law  hold,  that  the 

said  car  had  been  transferred  to  E.  defendant  under  its  policy  is  liable 

W.    Lewis,    Incorporated,     for    the  for    a   theft,   larceny,    or   pilferage, 

moment,  •  and  the  said  E.  W.  Lewis,  The  plaintiff  failing  to  submit  proper 

Incorporated,    having     disposed     of  proof  under  the  policy,  no  liability 

the  automobile  the  same  day  with-  exists,  and  the  court  was  justified  in 

out    awaiting    further    instructions  dismissing  the  complaint." 
from  the  plaintiff  on  the  following 
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the  policy  but  may  bring  an  action  thereon  leaving  it  to  the  de- 
fendant to  show  that  the  plaintiff's  had  agreed  to  accept  repairs 
in  satisfaction  of  the  policy  and  that  the  repairs  were  made  as 
agreed.^^ 

Sec.  362.  Stipulation  in  policy  to  defend  "suits." 

The  word -suit  as  applied  to  legal  controversies  is  held  to 

mean  in  its  technical  sense  a  proceeding  in  equity  and  in  its 

broader  sense  includes  the  prosecution  of  a  demand  or  claim 

generally  where  the  party  suing  claims  to  obtain  something  to 

which  he  has  a  right,  a  mode  authorized  by  law  to  redress  civil 

injuries.     Such  a  meaning  is  to  be  given  to  this  word  as  used  in 

a  policy  which  contains  a  stipulation  that  the  insurer  will  defend 

any  suits  which  may  at  any  time  be  brought  against  the  assured 

on  account  of  injuries  sustained  in  the  operation  of  his  automo- 
bile.i3 

Sec.  363.  Effect  of  misrepresentation  as  to  age  of  automobile. 

An  automobile  insurance  company  may  refuse  to  insure  any 
machine  after  it  is  a  certain  number  of  years  old.  In  such  a 
case  if  a  party  seeking  to  obtain  an  insurance  upon  an  automo- 
bile represents  it  as  of  a  certain  age  which  brings  it  within  the 
class  of  risks  accepted  by  the  company  and  in  fact  the  machine 
is  of  an  age  which  places  it  among  the  prohibited  risks,  such 
representation  is  regarded  as  a  material  one.  Nor  does  it  effect 
the  situation  that  the  representation  was  innocently  made.^* 

12.  GafEey  v.  St.  Paul  Fire  &  M.  not  material  to  the  risk  we  cannot 
I.  Co.,  164  App.  Div.  (N.  -T.)  381,  see  well  what  would  be.  But,  how- 
149  N.  Y.  Suppl.  859.  ever  this  may  be,  certainly  the  eom- 

13.  Patterson  v.  Standard  Aeei-  pany  has  a  perfect  right  to  say  it 
dent  Ins.  Co.,  178  Mich.  288,  144  N.  will  not  insure  an  automobile  that 
W.  491,  51  L.  R.  A.  (N.  8.)  583,  is  over  five  years  old.  And  if  the 
Ann.  Cas.  1915  A.  632.  car  was  represented  to  the  company 

14.  Smith  -y.  American  Automobile  to  be  only  two,  when  it  was  five 
Ins.  Co.,  188  Mo.  App.  297,  175  S.  "W.  years  old,  and  the  company  had  no 
113.  The  court  said,  per  Trimble,  means  nor  opportunity  of  knowing 
J. :  "  If  the  fact  that  the  machine  any  different,  then  there  was  no 
is  five  years  old  instead  of  two  is  contract   of   insurance   entered  into 
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In  such  a  case  it  is  also  held  not  to  be  material  that  the  agent 
saw  the  car  nor  that  he  might  have  learned  the  true  facts,  it 
appearing  that  he  was  in  fact  a  broker  rather  than  an  agent  of 
the  company.^^ 

Sec.  364.  Provision  as  to  age  of  driver. 

Where  a  policy  is  to  indemnify  the  owner  of  an  automobile 
against  loss  for  bodily  injuries  inflicted  upon  others,  provided 
that  the  insurer  is  not  to  be  liable  while  the  automobile  is  driven 
"  by  any  person  under  the  age  fixed  by  law  "  or  under  the  age  of 
sixteen  in  any  event,  such  clause  is  to  be  construed  as  referring 
solely  to  the  minimum  age,  not  less  than  sixteen  at  which  one 
may  lawfully  drive  a  motor  vehicle.  It  is  therefore  held  that 
where  a  statute  permits  a  person  sixteen  years  of  age  or  over, 
although  not  licensed,  to  operate  a  motor  vehicle,  if  accom- 
panied by  a  licensed  operator,  that  age  must  be  regarded  as  the 
minimum  fixed  by  law,  and  the  insurer  cannot  escape  liability 
because,  at  the  time  of  the  accident  in  question,  the  operator,  who 
was  an  unlicensed  person  over  sixteen,  was  not  accompanied  by 
a  licensed  operator.^® 

Sec.  365.  Provision  that  policy  void  in  case  of  change  of  title. 

Where  an  insurance  policy  covering  an  automobile  contains 
a  provision  that  it  shall  be  void  in  case  of  a  change  of  title,  such 
provision  is  binding  upon  the  insured  and  if  he  sells  such  auto- 
mobile the  policy  will  be  invalidated.    Thus  where  the  owner  of 

by  the   company  with  reference  to  that  there  can  be  no  recovery  in  case 

this  car.    Hence,  we  think  the  rep-  of  loss.     Thus  it  was  so  held  where 

resentation  as  to  the  age  of  the  car  a    car    was    represented    as    a    1907 

was  material  to  the  risk  as  a  mat-  model  when  in  fact  it  was  a  1906 

ter  of  law."  model.     Harris  v.   St.   Paul  Fire   & 

A  representation  in  an  application  Marine  Ins.  Co.,  126  N.  Y.  Supp.  118. 

for   a  policy  of  insurance  upon  an  15.  Smith  v.  American  Automobile 

automobile  as  to  the  year  in  which  Ins.   Co.,  188  Mo.  App.  297,  175  S. 

it  was  constructed  is  held  to  be  a  W.  113. 

material  one  upon  which  the  insurer  16.  Brock   v.    Travelers'   Ins.    Co., 

has  a  right  to  rely,  and  where  such  88  Conn.  308,  91  Atl.  279. 
representation  is  false  it  is  decided 
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such  a  vehicle  entered  into  two  transactions  the  first  of  which 
constituted  a  sale  with  a  chattel  mortgage  to  secure  the  purchase 
money  and  the  second  of  which  constituted  a  complete  surrender 
of  the  chattel  mortgage,  it  was  held  that  there  was  a  completed 
sale  which  avoided  the  policy.^'' 

So  a  breach  of  a  warranty  not  to  lease  an  automobile  will  avoid 
a  policy.^* 

Sec.  366.  Stipulation  against  carrying  passengers. 

Where  the  policy  contains  a  warranty  that  it  "  shall  not  be 
used  for  carrying  passengers  for  compensation  or  rented  or 
leased  during  the  term  "  of  the  policy  and  "  in  the  event  of  vio- 
lation of  this  warranty  this  policy  shall  immediately  become  null 
and  void  "  a  compliance  with  the  terms  is  essential  to  the  con- 
tinued validity  of  the  policy.  So  it  was  held  that  there  could 
be  no  recovery  on  such  a  policy  where  the  son  of  the  owner 
made  trips  for  the  accommodation  of  tourists  and  passengers 
with  the  permission  of  the  plaintiff.^® 

But  under  such  a  clause  the  use  of  the  automobile  on  one 
occasion  only  has  been  held  not  to  avoid  the  policy  where  done 
without  the  consent  or  knowledge  of  the  owner.^" 

Sec.  367.  Statute   as   to   proportion  of   insurance   to  value  — 
valued  policy. 

A  statute  providing  that  "  no  company  shall  take  a  risk  on 
any  property  ...  at  a  ratio  greater  than  three-fourths  of  the 
value  of  the  property  insured,  and  when  taken,  its  value  shall 
not  be  questioned  in  any  proceeding  "  is  held  to  be  something 
more  than  what  is  usually  regarded  as  a  valued  policy  statute 
in  that  it  contains  an  inhibition  against  every  company  in  taking 

17.  Hamilton  v.  Fireman's  Fund  Mass.  389,  100  N.  E.  655,  compare 
Ins.  Co.,  (Tex.  Civ.  App.),  177  S.  W.  Commercial  Union  Assur.  Co.  v.  Hill, 
173.  (Tex.  Civ.  App.),  167  8.  W.  1095. 

18.  Orient  Ins.  Co.  v.  Van  Zandt  20.  Crowell  v.  Maryland  Motor  Car 
Drug   Co.,    (Okla.),   151  Pae.  323.  Ins.  Co.,  (N.  C),  85  8.  E.  37. 

19.  Elder  v.  Federal  Ins.  Co.,  213 
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a  risk  at  a  greater  value  than  specified  and  estops  the  company- 
after  a  valid  policy  is  issued  from  disputing  that  the  subject 
matter  of  the  insurance  was  of  a  value  at  the  time  the  policy 
was  issued  not  only  equal  to  the  amount  of  the  insurance  writ- 
ten thereon,  but  one-fourth  more  as  well.  Representation,  how- 
ever, in  this  respect  if  falsely  made  with  a  fraudulent  intent 
would  it  is  held  have  a  different  effect.  In  this  connection  the 
court  said :  "  It  seems  to  be  entirely  clear  that  the  statute  is  de- 
signed only  to  conclude  the  matter  of  the  value  of  the  subject  of 
insurance  stipulated  in  a  policy  contract  fairly  entered  into  with 
respect  to  such  valuation.  In  other  words,  false  and  fraudulent 
representations  of  fact,  not  mere  expressions  of  opinion,  de- 
signedly made  with  sinister  motive  relative  to  the  value  of  the 
property  as  an  inducement  to  the  contract  of  insurance  fixing  the 
valuation,  if  believed  and  acted  upon  by  the  insurer  so  as  to 
cause  the  company  to  issue  a  policy  considerably  in  excess  of  the 
true  value  of  the  property  at  the  time,  should  be  regarded,  not  only 
as  material  to  the  risk,  but  sufficient  to  render  the  contract  void 
from  its  inception.  In  this  view  such  matter  may  be  shown  in 
defense  notwithstanding  the  valued  policy  statute."  ^^ 

Sec.  368.  Double  indemnity — bodily  injury  in  public  convey- 
ance. 

Where  an  accident  policy  provides  for  a  double  indemnity 
"  if  the  bodily  injury  is  sustained  by  the  assured  .  .  .  while  in 
or  on  a  public  conveyance  .  .  .  provided  by  a  common  carrier 
for  passenger  service  "  one  who  is  injured  while  riding  in  an 
automobile  which  he  had  hired  from  a  liveryman  and  which  was 
operated  by  a  driver-  furnished  by  the  latter,  who  served  any  ap- 
plicant, is  held  to  be  riding  in  a  public  conveyance  as  that  term  is 
used  in  the  foregoing  clause.^^ 

This  case  cites  and  relies  on  a  Pennsylvania  decision  ^'  which 

21.  Farber   v.   American   Automo-      Joiner,     (Tex.    Civ.    App.),    178    S. 
bile  Ins.   Co.,  177  S.  W.  675,    (Mo.      W.  806. 

App.).  23.  Primrose  v.  Casualty  Co.,  232 

22.  Fidelity-    &    Casualty    Co.    v.      Pa.  210,  81  Atl.  212,  37  L.  E.  A.  (N. 

S.)  618. 
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held  that  a  clause  in  an  accident  insurance  policy  providing 
double  indemnity  if  injuries  should  be  received  "  while  riding 
as  a  passenger  in  or  on  a  public  conveyance,  provided  for  pas- 
senger service,  and  propelled  by  ...  .  gasolene "  covers  in- 
juries received  by  the  insured  while  riding  in  an  automobile  pro- 
pelled by  gasolene,  which  had  been  hired  from  a  taximeter  cab 
company,  engaged  in  the  business  of  hiring  automobiles  for  gen- 
eral public  use,  and  which  was  in  charge  of  and  driven  by  a 
chauffeur  in  the  employ  of  the  company.  The  court  in  the  Penn- 
sylvania case  said :  "  The  words  '  public  conveyance,  provided 
for  passenger  service,  and  propelled  by  gasolene,'  are  to  receive 
a  reasonable  meaning.  All  conveyances  are  either  for  public  or 
private  use.  The  automobile  in  the  case  at  bar  was  not  one 
for  merely  private  use.  It  belonged  to  a  company  which,  as  al- 
ready stated,  was  engaged  in  the  business  of  hiring  automobiles 
for  general  public  use.  The  use  of  no  one  of  its  machines  was 
limited  to  any  particular  person,  but  any  one  able  to  pay  the 
price  for  the  privilege  of  riding  in  it,  while  it  was  under  the 
control  of  and  being  operated  by  one  of  the  company's  employees, 
could  do  so.  In  some  cases,  a  fare  per  head  was  charged  for  the 
use  of  the  machine  for  a  stipulated  time  or  for  a  specified  jour- 
ney; in  other  instances  there  was  a  charge  for  the  use  of  the 
car  of  so  much  by  the  hour,  and,  under  this  arrangement,  the  de- 
ceased and  his  friends  hired  the  car  in  which  they  were  rid- 
ing." ^* 

Sec.  369.  Notice  of  accident  —  word  "immediate"  construed. 
The  word  "  immediate  "  as  used  in  an  automobile  accident  in- 
demnity policy  requiring  the  assured  to  give  immediate  written 
notice  upon  the  occurrence  of  an  accident  with  the  fullest  in- 
formation obtainable  should  be  complied  with  but  the  word 
"  immediate  "  is  to  be  reasonably  construed. 

24.  Per  Brown,  J.  lie  conveyance,  see  note  37  L.  E.  A. 

As   to   scope   and   construction   of  (N.  S.)  618. 

provision  for  indemnity  in  case  of  As   to   who   are   common   carriers, 

injury  while  riding  in  or  on  a  pub-  see  Moore  on  Carriers,  Chap.  II. 
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The  loss  insured  against  being  "  on  account  of  bodily  injuries  " 
notice  is  only  required  of  such  accidents  as  have  this  result.  If 
no  bodily  injury  is  apparent  notice  is  not  essential,  but  if  subse- 
quent facts  suggest  that  such  a  liability  may  arise,  the;n  notice 
within  a  reasonable  time  is  sufificient.^^ 

25.  Chapin  v.  Ocean  Aeeident  &  G.      L.  E.  A.  (N.  S.)  227. 
Corp.,  96  Neb.  213,  147  N.  W.  465,  52 
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Sec.  370.  "  Jitney  "  — definition  of. 

The  only  definition  of  a  jitney  .which  we  have  been  able  to 
find  is  given  in  a  decision  by  the  Supreme  Court  of  Tennessee.^ 
It  is  there  defined  as  "  a  self-propelled  vehicle,  other  than  a  street 
car,  traversing  the  public  streets  between  certain  definite  points 
or  termini,  and  as  a  common  carrier  conveying  passengers  at 
a  five  cent  or  some  small  fare,  between  such  termini  or  interme- 
diate points,  and  so  held  out,  advertised  and  announced." 

Sec.  371.  Common  carriers  defined. 

Common  carriers  of  goods  have  been  defined  by  Mr.  Moore  in 
his  work  on  carriers  ^  as  follows :  "  A  common  or  public  carrier 

1.  Memphis  v.  State,  (Tenn.  1915),    2.  1  Moore  on  Carriers,  19. 
179  8.  W.  631. 
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is  one  who,  by  virtue  of  his  business  or  calling,  undertakes,  for 
compensation,  to  transport  personal  property  from  one  place  to 
another,  either  by  land  or  water,  and  deliver  the  same,  for  all 
such  as  may  choose  to  employ  him,'  and  every  one,  who  under- 
takes to  carry  and  deliver,  for  comoensation,  the  goods  of  all 
persons  indifferently,  is,  as  to  liability,  to  be  deemed,  a  common 
carrier.  One  holding  out  to  the  public  as  ready  to  undertake  for 
hire  the  transportation  of  goods,  and  so  inviting  custom,  of  the 
public,  is  a  common  carrier." 

The  same  author  also  defines  carriers  of  passengers  as  fol- 
lows :  *  "  Carriers  of  passengers  are  those  who  undertake  either 
gratuitously  or  for  hire,  to  carry  persons  from  place  to  place. 
Common  carriers  of  passengers  are  those  who  undertake  to 
carry  all  persons  indifferently  who  apply  for  passage,  so  long  as 
there  is  room  and  there  is  no  legal  excuse  for  refusing.  To 
constitute  one  a  common  carrier  of  passengers  it  is  necessary 
that  he  hold  himself  out  to  the  public  as  such.  The  distance  to 
be  traveled  by  the  passenger,  or  his  destination,  do  not  effect  the 
question  as  to  whether  the  carrier  is  or  is  not  a  common  carrier 
of  passengers." 

Sec.  372.  Jitney  as  a  common    carrier  —  certificate  of   conve- 
nience and  necessity. 

As  thus  defined  it  would  seem  to  be  that  there  could  be  little 
dispute  as  to  the  status  of  what  are  known  as  "  jitneys  "  or  the 
"  jitney  service."  The  very  object  of  this  service  seems  to  bring 
them  clearly  within  such  a  definition.  In  cities  they  offer  to 
carry,  without  discrimination,  all  persons  who  may  apply  to  them 
for  carriage.  Within  such  places  they  generally  thus  limit  the 
service  rendered  by  them.  Between  different  cities,  however, 
they  often  do  not  limit  their  activities  to  this  business  alone  but 
in  connection  with  the  carriage  of  passengers  they  also  fre- 
quently undertake  to  carry  freight  or  what  would  ordinarily  be 
known  as  "  express  matter."  It  is  no  infrequent  occurrence  in 
localities  where  this  service  has  been  undertaken  between  com- 

3.  2  Moore  on  Carriers,  944. 
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munities  to  see  large  motor  busses  carrying  passengers  in  seats 
reserved  for  them  and  at  the  same  time  having  a  rear  extension 
of  three  or  more  feet  loaded  to  the  top  of  the  bus  with  packages 
and  parcels  of  all  sizes.  In  rendering  this  service  it  would  there- 
fore seem  that  they,  independent  of  any  statute,  may  properly 
be  designated  and  classified  as  common  carriers. 

In  New  York  they  have  been  defined  as  "  common  carriers  " 
and  must  obtain  a  certificate  of  convenience  and  necessity  for  the 
operation  of  the  route  or  vehicle  proposed  to  be  operated.** 

Under  this  act  it  has  been  held  that  in  passing  upon  an  ap- 
plication for  a  certificate  for  the  operation  of  a  bus  line  or  stage 
route  from  a  point  within  a  city  over  city  streets  to  the  city 
limits  as  a  part  of  a  line  extending  over  country  highways,  the 
consent  of  the  city  forbidding  the  carrying  of  passengers  be- 
tween any  two  points  within  the  city,  the  only  question  presented 
is  whether  public  conveyance  and  necessity  require  that  the  ap- 
plicant, possessing  already  the  right  to  bring  passengers  to  the 


3a.  B7  section  25  of  the  Transpor- 
tation Corporations  Law  as  enacted 
by  chapter  495  of  the  laws  of  1913  it 
was  provided  that — 

Any  person  or  any  corporation  who 
or  which  owns  or  operates  a  stage 
route  or  bus  line  wholly  or  partly 
upon  and  along  a  highway  known 
as  a  state  route  or  any  road  or  high- 
way constructed  wholly  or  partly  at 
the  expense  of  the  state  or  in,  upon 
or  along  any  highway,  avenue  or 
public  place  in  any  city  of  the  first 
class  having  a  population  of  seven 
hundred  and  fifty  thousand  or  under, 
shall  be  deemed  to  be  included 
within  the  meaning  of  the  term 
"  common  carrier "  as  used  in  the 
public  service  commissions  law,  and 
shall  be  required  to  obtain  a  certifi- 
cate of  convenience  and  necessity  for 
the  operation  of  the  route  proposed 
to  be  operated,  and  shall  be  subject 
31 


to  all  the  provisions  of  the  said  law 
applicable  to  common  carriers. 

Chapter  667  of  the  laws  of  1915 
amended  this  section  so  that  it  now 
reads  as  follows : 

Any  person  or  any  corporation 
who  or  which  owns  or  operates  a 
stage  route,  bus  line  or  motor  Vehicle 
line  or  route  or  vehicles  described  in 
the  next  succeeding  section  of  this 
act  wholly  or  partly  upon  and  along 
any  street,  avenue  or  public  place 
in  any  city  shall  be  deemed  to  be 
included  within  the  meaning  of  the 
term  "  common  carrier  "  as  used  in 
the  public  service  commissions  law, 
and  shall  be  required  to  obtain  a 
certificate  of  convenience  and  neces- 
sity for  the  operation  of  the  route 
or  vehicles  proposed  to  be  operated, 
and  shall  be  subject  to  all  the  pro- 
visions of  the  said  law  applicable  to 
common  carriers. 
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city  limits  and  carry  them  from  the  city  limits  outwar*d,  should 
be  permitted  to  bring  them  within  the  city  or  to  pick  them  up 
within  the  city  and  carry  them  over  the  streets  to  the  city  limits.  *** 

It  has  also  been  held  by  the  Public  Service  Commission  in  this 
state  that  where  the  duty  of  protecting  existing  transportation 
companies  against  wasteful  competition  conflicts  with  the  primary 
duty  which  the  Commission  owes  to  the  public,  the  first-men- 
tioned duty  must  be  deemed  subordinate  to  the  other,  and  cer- 
tificates of  convenience  and  necessity  must  issue  regardless  of 
the  consequence  to  existing  companies.**^ 

The  New  York  act  declaring  jitney  busses  common  carriers 
is  held  to  be  constitutional  and  all  vehicles  within  its  terms  are 
held  to  be  subject  to  its  provisions,  both  as  to  license  and  con- 
sent, without  regard  to  whether  a  license  has  been  previously 
obtained  from  the  municipality.**^ 

Sec.  373.  Use  of  highway  for  travel  and  for  business  distin- 
guished. 

In  determining  the  right  of  jitneys  to  use  the  public  highways 
and  as  bearing  upon  statutes  and  ordinance  in  regard  thereto 
consideration  must  be  given  to  the  distinction  which  exists  be- 
tween the  use  of  the  highway  for  travel  though  it  may  be  in  the 
transaction  of  business  and  the  use  of  the  highways  themselves 
for  the  purpose  of  business.  The  former  is  a  right  which  every 
one  has  subject  to  proper  regulation,  the  latter  a  privilege  which 
may  be  granted  or  denied  as  in  the  wisdom  of  the  legislative 
bodies  may  best  subserve  the  interests  of  the  entire  public.  This 
view  is  well  expressed  in  a  recent  decision  in  West  Virginia  *  in 
which  the  court  said :    "  The  right  of  a  citizen  to  travel  upon 

Sb.  Matter  of  Petition  of  Barthol-  20,  1915. 

omew,  Opinion  Public  Service  Com-  3d.  Public     Service     Commission, 

mission.    Second    District.     Decided  Second  District  v.  Booth,  156  N.  Y. 

Feb.  16,  1916.  Suppl.  140. 

3c.  Matter    of    Petition    of    Gray,  4.  Ex  parte  Dickey,  (W.  Va.),  85 

Opinion  Public  Service  Commission,  S.  B.  781. 
■  Second    District.      Decided    October 
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the  highway  and  transport  his  property  thereon,  in  the  ordinary 
course  of  life  and  business,  differs  radically  and  obviously  from 
that  of  one  who  makes  the  highway  his  place  of  business  and 
uses  it  for  private  gain,  in  the  running  of  a  stage  coach  or  omni- 
bus. The  former  is  the  usual  and  ordinary  right  of  a  citizen,  a 
common  right,  a  right  common  to  all,  while  the  latter  is  special, 
unusual,  and  extraordinary.  As  to  the  former,  the  extent  of  leg- 
islative power  is  that  of  regulation,  but,  as  to  the  latter,  its  power 
is  broader,  the  right  may  be  wholly  denied,  or  it  may  be  per- 
mitted to  some  and  denied  to  others,  because  of  its  extraordinary 
nature.  This  distinction,  elementary  and  fundamental  in  charac- 
ter, is  recognized  by  all  the  authorities."  ^ 

Sec.  374.  Power  to  regulate  use  of  streets  for  business. 

In  determining  the  right  of  the  "  jitney  "  in  the  streets,  bear- 
ing in  mind  the  distinctions  noted  in  the  preceding  section  be- 
tween the  use  of  the  streets  for  travel  and  for  business  purposes 
it  must  at  all  times  be  remembered  that  the  streets  are  the  prop- 
erty of  the  public,  under  the  control  of  the  State  and  subject  at 
all  times  to  the  police  power  of  the  State.  The  right  is  a  con- 
tinuing one  and  may  be  exercised  to  meet  changing  conditions 
as  they  may  arise.  Those  who  make  investments  for  the  purpose 
of  using  the  streets  of  a  city  for  private  business,  under  a  license 
for  that  purpose  do  so  and  hold  such  property  and  the  right  to 
use  it,  subject  to  such  other  and  diffei-ent  burdens  as  the  Legis- 
lature may  reasonably  impose  for  the  safety,  convenience  or  wel- 
fare of  the  public* 

Sec.  375.  Legislature  may  delegate  powers  to  municipalities. 

The  powers  which  the  legislature  possesses  in  respect  to  the 
regulation  and  control  of  the  "  jitney"  traffic  may  be  delegated 
by  it  to  municipalities  either  in  whole  or  in  part  and  may  be  ex- 
ercised by  them  to  the  extent  of  the  power  thus  conferred.^ 

5.  Per  Poffenbarger,  J.  8.  E.  781;  Ex  parte  Cardinal,   (Cal. 

6.  Nolan    v.    Eiechman,    225    Fed.  8.  C),  150  Pae.  348;  Greene  v.  San 
812.  Antonio,    (Tex.   Civ.   App.),   178   8. 

7.  Eie  parte  Dickey,  (W.  Va.),  85  W.  6. 
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So  under  a  proper  delegation  of  powers  a  municipality  may 
impose  a  license  fee,*  and  require  the  operators  to  obtain  special 
license.® 

And  an  ordinance  has  been  held  not  to  be  unreasonable  which 
makes  it  unlawful  for  any  person  to  operate  a  jitney  bus  on  the 
streets  of  the  city  "  unless  said  person  shall  have  had  at  least 
thirty  days  experience  in  the  operation  of  an  automobile  in  the 
city  and  county."  ^° 

Sec.  376.  Power  to  prescribe  routes,  hours  of  service  and  rates 
for. 
The  legislature,  and  the  municipality  under  a  proper  delega- 
tion of  power,  may  prescribe  regulations  as  to  the  routes  or  places 
of  business  of  such  vehicles,  the  hours  during  which  service  may 
be  maintained  and  the  rates  which  they  may  charge.  And  where 
a  rate  is  prescribed  which  "  jitney  busses  "  may  charge  and  the 
price  charged  is  made  an  element  of  description,  it  will  not  oper- 
ate as  an  unreasonable  classification  where  there  are  no  others 
known  as  "  jitney  busses  "  charging  a  different  rate.^^ 

Sec.  377.  Statute  regulatory  of  —  Nolan  v.  Riechman. 

There  have  as  yet  been  but  few  decisions  in  regard,  to  the 
status  of  this  class  of  service.  One  of  the  leading  cases  is  that 
of  Nolan  v.  Riechman,  recently  decided  by  the  District  Court  for 
the  Western  District  of  Tennessee  in  which  some  principles  are 
announced  which  seem  based  on  sound  legal  reasoning  and  des- 
tined to  stand  the  test  of  further  examination  by  other  tribu- 
nals.^^ 

The  decision  reached  in  this  case  involved  the  construction  of 

8.  Ex  parte  Cardinal,  (Cal.  S.  C),  85  8.  E.  781.  See  also  Ex  parte 
150  Pac.  348;  Greene  v.  San  Antonio,  Sullivan,  (Tex.  Cr.  App.),  178  S.  W. 
(Tex.  Civ.  App.),  178  S.  "W.  6.  357.     See    also    Ex   parte   Cardinal, 

9.  Ex  parte  Sullivan,  (Tex.  Cr.  (Cal.  S.  C),  150  Pac.  348;  Ex  parte 
App.),  178  S.  W.  357.  Sullivan,  (Tex.  Cr.  App.),  178  S.  W. 

10.  Ex    parte    Cardinal,    (Cal.    S.      357. 

C),  150  Pac.  348.  12.  Nolan  v.  Riechman,  225  Fed. 

11.  Ex  parte   Dickey,    (W.   Va.),      812. 
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a  Tennessee  statute  and  which  was  summarized  in  the  opinion 
as  follows:  "  (a)  It  defines  as  a  common  carrier  any  person  or 
corporation  operating  for  hire  '  any  public  conveyance  propelled 
by  steam,  .  .  .  gasolene,  .  .  .  electricity  or  other  power '  for 
purposes  of  transportation  '  similar  to  that  ordinarily  afforded 
by  street  railways  (but  not  operated  upon  fixed  tracks)  by  in- 
discriminately accepting  and  discharging  '  passengers  '  along  the 
way  and  course  of  operation,'  and  declares  the  business  of  such 
common  carriers  to  be  a  '  privilege.'  (b)  It  forbids  any  such 
carrier  to  use  or  occupy  any  street  or  public  place  in  a  city  or 
town  without  first  obtaining  '  a  permit  or  license  by  ordinance 
giving  the  right '  of  such  use  or  occupancy,  and  embodying  '  such 
routes,  terms  and  conditions  as  such  city  or  town  may  elect  to 
impose.'  (c)  It  requires  the  carrier  also  to  furnish  a  bond,  with 
sureties,  in  favor  of  the  State  and  in  such  sum  as  the  city  or 
town  may  reasonably  demand,  not  less  than  $5000  for  each  car 
operated,  conditioned  that  the  carrier  will  pay  any  finally  ad- 
judged damages,  '  as  compensation  for  loss  of  life  or  injury  to 
person  or  property  inflicted '  through  negligence  of  the  carrier. 
(d)  It  denounces  as  a  misdemeanor  the  act  of  so  using  and 
occupying  the  public  street  or  place  without  first  obtaining  such 
permit  or  license  and  giving  such  bond,  and,  upon  conviction, 
prescribes  a  fine  of  not  less  than  $50  or  more  than  $100  for  each 
offense,  and  declares  each  day's  continuance  to  be  a  separate 
offense,  (e)  It  invests  all  cities  and  towns  with  powers  corre- 
sponding to  the  measures  so  prescribed,  and  also  '  to  impose 
upon  all  such  common  carriers  a  tax  for  the  exercise  of  the  privi- 
lege herein  granted." 

This  statute  was  in  the  decision  just  referred  to  held  a  valid 
exercise  of  the  police  power  after  similar  decisions  by  the  State 
court  had  been  made.^^ 

The  particular  principles  announced  in  these  decisions  will  be 
considered  in  the  following  sections. 

13.  Memphis  v.  State,  (Tenn.),  225      Eapid  Transit  Co.,  225  Fed.  635. 
Fed.   231;   Memphis   St.   By.  Co.   v. 
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Sec.  378.  Requiring  indemnity  bond  not  denial  of  protection  of 
laws. 

The  fact  that  a  statute  declares  jitneys  to  be  common  carriers 
and  then  requires  that  an  indemnity  bond  be  given  as  a  condi- 
tion to  their  use  of  the  streets  does  not  operate  as  a  denial  of  the 
equal  protection  of  the  laws  in  that  other  common  carriers  are 
not  required  to  furnish  a  like  bond.  This  class  of  carriers  differs 
in  substantial  respects  from  street  railways  and  even  taxicab 
companies.^* 

As  to  the  distinction  between  these  and  other  carriers  and  the 
reasons  justifying  such  legislation  the  following  extract  from 
the  opinion  in  this  case  is  of  value.  "  It  may  well  have  been  that 
the  Legislature  had  in  mind;  when  it  enacted  the  statute  in 
question,  that  those  engaging  in  the  business  which  the  act 
sought  to  regulate  operated  vehicles  susceptible  of  becoming 
dangerous  to  the  public  by  the  manner  of  their  operation;  that 
they  had  no  fixed  track  upon  which  to  run  and  were  at  liberty 
to  move  over  the  entire  surface  of  the  street;  that  they  had  no 
schedule;  that  pedestrians  had  no  way  of  knowing  when  and 
where  to  expect  them ;  that  they  increased  the  danger  to  persons 
using  the  street,  whether  as  pedestrians  or  while  boarding  or 
leaving  street  cars  or  other  vehicles;  that  they  stopped  at  street 
crossings,  or  along  the  curb  between  street  crossings,  to  receive 
and  discharge  passengers;  that  very  often  the  driver  owns  the 
machine  or  at  least  an  equity  in  it;  that  many  of  them  are  finan- 
cially irresponsible;  that  the  patrons  of  such  vehicles  are  com- 
posed of  men,  women  and  children;  that  the  vehicles,  in  the 
hands  of  careless  drivers,  might  rush  through  crowded  streets 
at  a  dangerous  rate  of  speed,  probably  without  any  financial  re- 
sponsibility to  their  patrons  or  others  upon  whom  damage  might 
be  inflicted  by  such  machines,  because  of  the  negligence  of  the 
operators."  ^° 

14.  Nolan  v.  Eeiehman,   225  Fed.  Sullivan,  (Tex.  Or.  App.),  178  S.  W. 
812.  537;  Ex  parte  Dickey,  (W.  Va.),  85 

15.  See    also    Ex   parte    Cardinal,  S.  E.  781. 
(Cal.  S.  C),  150  Pao.  348;  Ex  parte 
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So  in  a  case  in  Texas  it  is  decided  that  a  city  under  a  proper 
delegation  of  power  may  regulate  this  traffic  and  in  doing  so  re- 
quire a  bond  of  the  operators  of  such  vehicles,  an  ordinance  to 
this  effect  not  being  void  as  class  legislation.^* 

Sec.  379.  Same  subject  —  distinction  between  street  railway 
and  "jitney." 

There  is  a  wide  distinction  between  the  status  of  the  owner 
of  the  "  jitney  "  and  of  the  street  railroad  and  between  the  in- 
strument themselves  which  justify  the  requiring  of  a  bond  from 
the  former.  The  owner  of  the  "  jitney  "  may  be  irresponsible 
financially,  his  resources  being  limited  to  the  ownership  of  the 
vehicle  or  to  a  mere  equity  therein  which  in  case  of  injury  due 
to  his  negligent  or  careless  operation  would  furnish  no  protec- 
tion to  the  one  injured  thereby.  At  the  present  time  this  would 
probably  be  the  more  general  situation.  On  the  other  hand  the 
street  railway  is  in  its  nature  an  indemnity  against  the  conse- 
quences of  negligence  in  its  operation  owing  to  the  nature  of 
its  resources,  consisting  of  a  fixed  plant  and  its  rolling  stock 
operative  only  along  its  tracks,  its  resources  being  in  their  nature 
something  tangible  and  capable  of  being  reached.  There,  con- 
sequently exists  for  these  reasons  alone  a  good  and  sufficient 
ground  for  requiring  a  bond  of  the  owner  of  a  "  jitney." 

In  a  late  case  in  New  York  it  is  also  said :  "  Many  circum- 
stances exist  which  place  the  jitney  in  a  different  class  from  the 
motor  vehicle  which  carries  passengers  by  the  hour,  or  from  one 
fixed  place  to  another.  The  jitney,  by  reason  of  its  low  fare 
and  the  manner  of  its  operation,  comes  in  direct  competition 
with  the  street  cars,  which  are  common  carriers  and  require  a 
certificate  of  convenience  and  necessity.  The  jitney,  by  moving 
rapidly  from  place  to  place  upon  either  side  of  the  street,  in 
picking  up  passengers  in  competition  with  the  street  cars  or 
other  jitneys,  presents  a  menace  to  its  passengers  and  the  people 
upon  the  street  which  is  greater  than  that  from  the  ordinary  cab 

16.  Greene  v.  San  Antonio,   (Tex.  Civ.  App.),  178  S.  "W.  6. 
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or  vehicle,  and  other  reasons  may  have  seemed  to  the  Legislature 
to  require  that  these  busses  be  put  in  a  class  by  themselves.  We 
cannot  say  that  the  classification  is  unreasonable;  upon  the  con- 
trary, it  seems  reasonable."  ^®* 

Sec.  380.  Same  subject  —  distinction  between  taxicab  and 
"  jitney." 
That  there  is  a  distinction  between  the  "  jitney  "  and  the  taxi- 
cab  is  also  pointed  out  in  Nolan  v.  Riechman  ^"^  as  follows : 
"  While  the  '  jitney '  and  the  taxicab  are  physically  the  same,  yet 
the  services ,  they  perform  materially  differ.  The  service  of  the 
one  is  designed  to  accommodate  persons  traveling  along  distinct 
routes  and  at  a  rate  of  fare  common  to  all,  but  the  service  of  the 
other  is  intended  for  the  accommodation  of  persons  whose  des- 
tinations involve  varying  distances  and  lines  of  travel  and  pre- 
sumably at  varying  prices.  The  two  kinds  of  services  would 
signify  substantial  difference  in  numbers  of  vehicles  needed  to 
meet  the  respective  demands,  and  so  the  dangers  attending  the 
operation  of  the  '  jitney '  presumably  would  materially  exceed 
those  arising  in  the  taxicab  service." 

Sec.  381.  Requiring  indemnity  bond  not  taking  property 
without  due  process  of  law. 
The  fact  that  the  owner  of  a  jitney  is  unable  to  furnish  the 
bond  is  not  a  taking  of  property  without  "  due  process  "  of  law 
within  the  meaning  of  that  clause  as  used  in  the  fourteenth 
amendment  since,  as  we  have  seen,  the  requiring  it  is  a  proper 
exercise  of  the  police  power.^* 

16a.  Public     Service    CommisBion,  18.  Nolan  v.  Eiechman,   225  Fed. 

Second  District  v.  Booth,  156  N.  T.  812;   Greene  v.  San  Antonio,   (Tex. 

Suppl.  140.  Civ.  App.),  178  8.  W.  6. 

17.  225  Fed.  812. 
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automobile  —  misrepresentation  as  to  —  insurance 363 

driver  of  automobile  —  provision  in  policy  as  to  construed 364 

Aged  pedestrian 

negligent  driver  147 

Age  limit 

automobile   drivers   58 

automobile  drivers — statute  in  New  York  construed 58 

Agency. 

See  Sale  or  Atttomobile. 

531 
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[References  are  to  sections.] 

Agent 

of  dealer  —  registration  by 55b 

of  non-resident  for  service  of  process  —  statute  as  to 67 

See  Chauffeur  ;  Dkeveb. 

Alighting 

from  street  car  162 

Animal 

dra-wn  vehicles  and  automobiles  compared 34,    35 

frightening  of  —  care  as  to 71 

See  HoBSEs. 
Answer 

See  Pleading. 
Appeal 

right  to  where  fine  imposed n210 

Arrests 

for   speeding  —  defending   of 224,238 

Art 

automobile  not  a  work  of n28 

Assault 

on  toUgate  keeper n50 

Assault  and  battery 

by  automobile  —  dangerous  driving 216a 

Auto 

defined 2 

Autocar 

defined nZ 

not  an  outlaw n29 

Automobile 

defined 1 

not  a  work  of  art nl,  n28 

as  household  effects  nl 

a  stage  coach 5a 
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Automobile  —  (Continued). 

legal  definitions   8 

word  machine  to  designate 9 

traction  engine  as 10 

a  vehicle 12 

a  vehicle  under  exemption  laws 12a 

motor  cycle  vehicle  of  like  character  with 13 

similarity  between  motor  cycle  and 13 

a  carriage  under  exemption  laws 15a 

whether  a  carriage  14,     15 

as  pleasure  carriage 16 

may  use  toll  road  or  turnpike nl6 

parts    of   defined n20 

historical 21-27 

not  a  machine  only 28 

not  a  dangerous  machine 29 

no  more  dangerous  than  horse  and  carriage »i29 

defective  may  be  a  dangerous  instrumentality 29 

not    dangerous    per    ge 30,    31 

motive  power  as  affecting  status  of 33 

and  horse  vehicle   compared 34 

advantages  over  animal-drawn  vehicles 35 

tendency  to  frighten  horses '. 36 

judicial  notice  of  characteristics 37 

classification  of    38 

as  carriers   39 

right  to  use  highways  and  streets 40-52 

registration  and  licensing 53-69 

unusual  in  appearance  immaterial nil 

operation  on  highway  in  general 70-94 

unauthorized   use   of 273,  276 

See  Rbgisteation  and  Licensing. 

Automobile  line 

defined 5 

Automobilism 

defined , nl 

Automobilist 

defined '. 6 

how  considered  by  the  courts 32 

unlicensed  —  status  of 57 
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Automobilist —  (Continued). 

unlicensed  —  status  of  —  Massachusetts  doctrine 57 

unlicensed  —  status  of  —  contrary  view 57a 

unlicensed —  status  of  —  conclusion 57b 

unlicensed  —  status  of  when  car  is  operated  by  another  —  negligence  57c 
unlicensed  —  operation  by  when  accompanied  by  a  licensed  operator  57d 

Automotor 

defined m4 

Autotruck 

defined n2 

Avoiding 

injury 98,  n99 

See  Motor  Cycle. 


B 

Badge 

statute  requiring  chauffeur  to  keep  it  in  sight  —  violation  of 55a 

Bias 

effect  of  on  evidence  as  to  speed 183 

Bicycle 

a  vehicle 12 

as  carriage 15 

an  innocent  vehicle m29 

equal  rights  of  on  highways w46 

collision  at  street  intersection w.79 

running  into  side  of  by  automobile  from  rear 109 

crossing  in  front  of  automobile  coming  from  rear 122 

Bicycle  policemen 

arrests  and  evidence  by .-..,....-;-..... -.i.-.. -.-7 235 

Blind 

pedestrian  —  negligent  driver 147 

Boarding 

street  car  161 
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Brake 

defective  —  ear  with  as  dangerous ; m29 

automobile  engine  not n20,  295 

failure  to  equip  machine  with  or  to  use,  as  negligence 95 

Bridges 

traveling  on   «99 

Burden  of  proof 

want  of  license  or  registration 57e 

ownership  of  vehicle  in  action  for  injury  caused  by 60 

rate  of  speed  —  negligence  and  contributory  negligence 89 

to  show  due  care  —  plaintiff 98 

negligence    of    driver 104 

under  6  Edw.  VU,  ch.  46 «109 

excusing  leaving  horse  unhitched  in  city  street 133 

aa  to  speed  184 

See  Evidence. 


Car 

defined 3 

with  defective  brake  as  dangerous »29 

Carburetter 

defined n20 

Care 

in  operating  on  highway. 

See  Deivees  ;  Highway. 

Carriage 

automobile   as 14,    15 

automobile  is  under  exemption  laws '. 15a 

bicycle   as    15 

automobile  as  pleasure  carriage 16 

motor  bicycle  is 17 

Carriers 

automobiles  as 39 
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Caveat  emptor 

sale  of  automobile 322 

Center  of  road 

construed 74 

Certificate 

as  evidence  of  ownership 60 

necessity  and  convenience  —  jitneys 372 

Change  of  title 

avoiding  policy  of  insurance 365 

Chassis 

defined «20 

Chauffeur 

defined 265 

occupation  of  properly  subject  to  regulation 55d 

failure  of  to  comply  with  statute  as  to  keeping  badge  in  sight. . . .  55e 

identification  of  automobile  by 60 

evidence  of  as  to  speed 169 

using  car  without  owner's  consent  —  criminal  responsibility 197 

criminal  responsibility  for  acts  of 218 

evidence  of  prior  reputation  of  for  carefulness 230 

origin  of  term 266 

status  of 267 

liability  of  master  for  acts  of  —  in  general 268 

acting  contrary  to  authority 269 

duties  of 270 

amount  and  degree  of  care 271 

opinion  as  to  competency  of 271 

rights  of  272 

taking  automobile  without  owner's  consent  —  conspiracy 273 

authority  to  bind  employer  generally 274 

legal  doctrine  of  agency 275 

unauthorized  use  of  automobiles 276 

when  employer  liable  for  acts  of 277 

and  maid  of  employer's  wife  fellow  servants 278 

teaching  operation  of  automobile 279 

responsibility  of  master  under  English  act 280 

presumption  of  authority 281 

showing  ownership  of  vehicle 282 

what  plaintiff  must  show  to  bind  employer 283 
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Chauffeur —  (Continued). 

driving  for  himself  284 

■where  relation  of  master  and  servant  does  not  exist 285 

authority  to  purchase  supplies 286 

statute  as  to  seller  giving  rebate  or  commission  to  agent  of  pur- 
chaser    287 

pleading  negligence  of 288 

foreign  chauffeurs  —  bringing  in  of  to  drive  tazicabs 316 

See  Deivees  ;  Registeatton  and  Licensing. 

Children 

in  street  —  care  and  liability 81 

common  knowledge  as  to  presence  of  in  street 80 

evidence  as  to  presence  of  in  street 81a 

in  street  —  application  of  rules 81a 

in  street  —  questions  of  negligence  and  contributory  negligence  for 

jury 81b 

Classification 

of  automobiles   38 

Class  legislation 

registration  and  licensing 64 

speed   regulation   not 88 

Collision 

negligence  of  defendant 79a 

duty  of  court  as  to  instructing  jury 79a 

contributory  negligence   79 

at    street    intersections 84 

injuries   caused  by  —  negligence  —  pleading 93 

turning   corners 125 

insurance  against  loss  by. 

See  Instieance. 


Commissions. 


See  SAI.E  OF  Automobile. 


Common  carriers 

automobiles  as   • •_ 39 

See  Jitneys. 


Complaint. 


See  Pleasins. 
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Conspiracy 

taking  automobile  without  owner's  consent 273 

Constitutional  law 

exclusion  of  automobiles  from  highways 49 

statute  as  to  registration  and  display  of  numbers 62 

registration  and  licensing  —  generally 63 

registration  and  licensing  —  class  legislation 63,     64 

registration  and  licensing  —  fee  to  be  paid  to  county  tax  collector . .     63 
registration   and  licensing  —  fee  must  be  reasonable   and  not  for 

revenue  purposes  63a 

registration  and  licensing  —  imposing  license  fee  and  ad  valorem 

tax  not  double  taxation 63b 

registration  and  licensing  —  fees  graded  accor'ding  to  horse  power  of 

automobile 63c 

registration    and    licensing  —  statute    exempting    automobile    from 

taxation  on  payment  of  license  fee 63d 

registration  and  licensing  —  exemption  of  non-residents 68 

automobile   defective  may  be 29 

registration  and  licensing  —  class  legislation 64 

speed  regulations  88 

See  Legislation;  Statutes. 

Contest 

spectator  at  injured nl04 

See  Sale  of  Automobile. 

Contract 

for  repairs  —  breach  of  —  damages 250 

Contributory  negligence 

person  using  unmanageable  horse 71 

collision 79 

collision  —  negligence  of  defendant 79a 

children  in  street  —  for  jury 81b 

operating  motor  cycle  in  excess  of  speed  limit 89 

defects  in  highway 91 

question  for  jury 104 

finding  as  to,  ambiguous 104 

special  defense  and  must  be  pleaded 104 

turning  corner 125 

horses  frightened 133 

for  jury  —  horse  frightened »tl33 


Index.  539 

[References  are  to  sections.] 

Contributory  negligence —  (Continued). 

pedestrian  —  last-chance  doctrine   148 

pedestrian  crossing  street  —  automobile  on  wrong  side 151 

as  defense  to  criminal  liability 219 

See  Fbiohtenino  Horses  ;  Hobses  ;  Negugence  ;  Pedestbians. 

Conviction 

indorsement  of  on  license 65 

for  not  having  back  plate  illuminated n200 

driving  motor  car  in  manner  dangerous  to  public m214 

Corner 

turning  of  —  contributory  negligence 125 

turning  of  —  statute  as  to  distance  from  curb 126 

turning  of  —  degree  of  care  of  chaufEeur 271 

Corporations 

registration  by  55 

Crime 

dangerous  driving  as 314  et  aeq. 

See  Dangeeous  Dbiving. 

Crossing 

of  streets  and  street  railroads  —  rights  and  duties 84 

at  right  angle  —  approaching  at 127 

streets  —  rights,  etc.,  of  pedestrian 149,  150,  151 

in  ordinance  construed nl93 

See  Stbeet  Cbossings. 

Crosswalks 

rights  of  parties 84 

Curb 

defined ni2 

statute  as  to  distance  from  in  turning  corner 126 

Curve 

turning  of  —  wrong  side  of  road 76 

Custom. 

See  Law  of  the  Road. 
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D 

Damages 

injury  resulting  from  fright 82 

injury  to  standing  automobile »99 

estimated  future  profits »99 

action  under  Manitoba  Fatal  Accidents  Act »94 

treble  under  statute  —  meeting  and  passing 121 

horses  frightened 138 

for  injury  to  pedestrian 145 

duty  to  minimize  —  breach  of  contracts  for  repairs 250 

sale  of  automobile  —  breach  of  warranty 327 

injuries  on  highway. 

See  Highway. 

Danger 

driver  must  anticipate 106 

J  See  Dangerous  Driving. 

Dangerous  characteristics 

of  automobile   29 

Dangerous  driving 

abolishment  of  arbitrary  speed  limits 211 

what  is 212,  213 

criminal  aspect  of 214 

manslaughter  —  statutes  as  to 215 

instances  of  criminal  driving 216 

racing  upon  public  highways 217 

criminal  responsibility  for  acts  of  chauffeur 218 

criminal  liability  —  contributory  negligence  as  defense 219 

speed  unusual  —  manslaughter  220 

killing  passenger   221 

accidental  killing 222 

thoughtless  inattention , ....  223 

Dangerous  machine 

automobile  not 29,  30,  31 

automobile  defective  may  be 29 

Dealers 

registration  by  55a 

registration  by  agent  of  dealer 55a 

distinctive  number  to 55b 

tag  issued  to,  as  prima  facie  evidence  as  to  operation  of  ear 60 

See  Garage  Keeper. 
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Decisions 

tendencies  in 27 

Defects 

in  highway  —  injuries  from 90 

in  highway  —  care  in  avoiding  —  contributory  negligence 91 

in  highway  —  notice  of  and  of  accident 92 

in  roads. 

See  Roads. 

Defending  speed  cases 

in  general   224 

arrests 225 

extenuating  facts  in  defense 226 

preparing  the  defense 227 

making  tests  228 

negligence  of  driver  of  car  in  which  deceased  riding  no  defense ....  229 

prior  reputation  of  chauffeur  for  carefulness 230 

using  best  efforts  to  avoid  collision 231 

that  rate  of  speed  was  on  speedway  where  permitted 232 

identity  of  defendant 233 

arrests  at  night 234 

bicycle  policemen 235 

points   in    236 

illegal  police  methods 237 

stop-watch  testimony 288 

Defense 

violation  speed  laws  generally 205 

breaking  speed  law  —  necessity 206 

breaking  speed  law  —  intention  immaterial 207 

violation  speed  law  —  ignorance  of  law 208 

criminal  liability  —  contributory  negligence 219 

See  Defending  Speed  Oases. 

Definitions 

automobile 1 

automobilism nl 

auto 2 

autotruck ^^ 

car 3 

I          autocar w3 

motor ^ 


542  Index. 

[References  are  to  sections.] 

Definitions  —  (Continued). 

automotor m4 

automobile  line 5 

stage  line  5 

railToad  line 5 

automobilist 6 

legal  definitions  of  automobile 8 

motor  vehicle   9 

in  automobile  legislation 9 

motor  car  in  English  motor  car  act 9 

team -. 11 

motor  cycle  nl3 

traveling nl8 

engine n20 

the  frame n20 

chassis n20 

carburetter    n20 

transmission  gear n20 

owner 17a 

highway    40 

roads   41 

roadway   nil 

streets 42 

curb     ni2 

garage  239 

public  automobile 301 

chauffeur 265 

jitneys 370 

common  carriers 371 

Discrimination 

See  CiASS  Legislation  ;  Constitutional  Law. 

Dismounting 

from  street  car. 

See  AijeHTiNG. 

Distinction 

between  highway  and  road niO 

Drive 

application  of  word 19 
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Driver 

liability  of  owner  for  act  of 87 

general  duties  of 95 

reasonable  eare  expected  from  all 95,     96 

due  care  required 97 

care  in  avoiding  injury 98 

reciprocal  rights  and  duties 99 

of  public  automobile  —  care  required 9i99 

operation  of  traction  engines 100 

eare  in  crowded  streets 101 

approaching  street  railway  tracks  —  eare  required 102 

where  accident  unavoidable  —  not  liable 103 

negligence  of  must  be  shown 104 

prima  facie  evidence  of  negligence '  105 

must  anticipate  danger 106 

vehicles  left  standing  at  night 107 

towing  automobiles  108 

negligence  of  shown  —  hitting  bicyclist  from  rear 109 

evidence  of  due  care 110 

liability  for  skidding Ill 

thoughtless  inattention  of 112 

legal  status  of  guest 113 

imputed  negligence   114 

on  street  railway  track  —  duty  of 117 

using  car  without  owner's  consent  —  criminal  responsibility 197 

furnished  by  owner  to  hirer  —  liability  for  acts 254 

of  taxicabs   314 

blinded  by  light  from  street  car , 95 

liability  for  dangerous  and  criminal  driving. 

See  Dangeeotjs  Deiving;  Meeting  and  Passing;  Ovebtaking  and 
Passing. 
duty  to  pedestrian. 

See  Chauffeubs  ;  Feightening  Horses  ;  Hoeses  ;  Pedesteian  ;  Reg- 

ISTKATION    AND  LICENSING. 

Driveway 

as  a  highway 40 

Driving, 

See  Dangeeous  Driving;  Dbivee. 

Duty 

on  automobiles  nl 

See  Chauffeurs;  Drivers. 
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E 

Employer 

when  liable  for  acts  of  employee. 

See  Chauffeub  ;  Dsiver. 

Employees 

on  streets  —  rights  of 152,  153 

Engine 

defined    «20 

of  automobile  not  a  brake n20,  295 

stopping  of  —  horses  frightened 141 

Estimates 

by  observers '  as  to  speed 170 

as  to   speed   incorrect 174 

of  speed  —  facts  incompatible  with 179 

See  Sfeed. 

Evidence 

to  show  meaning  of  terms 7 

of  ownership  —  certificate  as 60 

of  chauffeur  identifying  automobile 60 

number   as   means   of   identification 60 

tag  to  dealer  prima  facie  as  to  operation  of  car 60 

collision  —  absence  of  marks  on  machine 79 

as  to  traffic  reasonably  to  be  expected wlOl 

as  to  presence  of  children  in  street 81a 

custom  to  give  warning  to  rear  vehicle  when  stopping 122a 

prior  conviction  of  speeding  held  not  admissible 88 

of  negligence  —  violation  of  speed  regulation  as 89 

of  negligence  prima  facie 105 

of  due  care  of  driver 110 

that  automobile   exceedingly  noisy 132 

as  to  vicious  character  of  horse 134 

to  show  machine  could  have  been  stopped  so  as  to  avoid  injury. . . .   149 

of  prior  conviction  for  speeding 156 

of  chauffeur  or  operator  as  to  speed 169 

estimates  by  observers  as  to  speed ., 170 

as  to  distance  in  which  car  could  be  stopped 171 

of  observers  as  to  speed  —  qualifications 172 

as  to  speed  —  weight  of 173 
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Evidence —  (Continued). 

ineoTTect  estimates  as  to  speed 174 

as  to  speed  —  imagination 175 

as  to  speed  —  line  of  vision 176 

as  to  speed  —  time  consumed 177 

as  to  speed  —  noise 178 

as  to  speed  —  facts  incompatible  with  estimates 179 

as   to    speed  —  distance 180 

speed  at  one  place  inadmissible  as  to  speed  at  another 181 

photo-speed-recorder  as   182 

of  accuracj  of  speedometer 182 

as  to  speed  —  effect  of  bias 183 

as  to  speed  —  burden  of  proof 184 

as  to  speed  under  English  law 185 

that  vehicle  "  went  fast " 186 

high  rate  of  speed 187 

as  to  speed  —  comparative  amount  of  noise 188 

as  to  speed  —  distance  in  which  object  could  be  seen 189 

as  to  speed  in  approaching  horses 190 

as  to  speed  —  passenger  in  automobile 191 

as  to  speed  —  summary  and  conclusion 192 

prior  reputation  of  chauffeur  for  carefulness 230 

opinion  as  to  competency  of  chauffeur 271 

ownership  of  vehicle 282 

See  Burden  of  Pkoop. 
as  to  scope  of  act  of  chauffeur. 

See  Chattffeur  ;  Defending  Speed  Cases  ;  PBEStrMpnoN. 

Exclusion 

from   highways    49 

of  non-resident  motorists 51 

Excuse 

of  necessity  —  breaking  speed  laws 206 

for  speeding    205 

Exemption 

of  automobiles  in  stock  —  registration  and  licensing 62 

automobile  from  taxation  on  payment  of  license  fee 63d 

Exemption  laws 

automobile  as  vehicle  under 12a 

automobile  a  carriage  under 15a 

of  non-residents  —  registration  and  licensing 68,     69 

35 
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Extrinsic  evidence 

to  show  meaning  of  terms 7 


Fares 

in  tazieabs  311,  312 

Fatal  Accidents  Act 

of    Manitoba  —  action    under n94 

Federal  control  over  motoring 

in  general    347 

powers  of  State  and  Federal  governments 348 

regulation  of  internal  matters  belongs  to  State 349 

interstate  motoring  350 

the  right  of  transit 351 

citizen's  right  of  transit 352 

transit  of  vehicle 353 

limitations  on  license  fees 354 

question  of  interstate  commerce  not  in  issue 355 

Fee 

license  fee   64,    65 

See  Beqistbation  and  Licensino. 

Fellow  servants 

chauffeur  and  maid  of  employer's  wife 278- 

Ferries 

rights  of  automobiles  on 48 

Fine 

for  speeding  —  remedy  to  recover 194 

Fire 

originating  within  automobile  —  insurance n20 

machine  sent  for  repairs  destroyed  by 249 

See  Insttbance. 

Fire  insurance 

policy  —  misrepresentation  violating n249 

See  INSTJEANCE. 
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Flagman 

neglect  of  duty  by  —  grade  crossings 167 

Footmen. 

See  Highway;  Pedesteians. 

Frame 

defined    , ji20 

Fright 

injury  resulting  from 82 

Frightening  horses 

in  general    128 

care  in   operating    71 

tendency  of  automobile t. . .     36 

when  automobile  standing 128 

general  principles  deducted 128a 

notice  that  horses  take  fright 129 

excuse  for  failure  to  notice m129 

when  driver  may  pass  horse 130 

runaway  horses  —  left  unhitched 131 

by   noise    132 

contributory  negligence   133 

evidence  as  to  vicious  character 134 

when  horses  beyond  control 135 

breakdown  on  highway 136 

pleading    137 

damages  for 138 

duty  to  stop  automobile 139,  140 

when  engine  or  motor  must  be  stopped 141 

stopping  on  signal 142,  144 

signal  to  stop  unnecessary 143 


Garage 

defined    239 

not  a  nuisance 240 

status  of  keeper  of 241 

municipal  powers  as  to  garage 240a 

liabilities  of  garage  keeper  —  degree  of  care  required  of 243a 

liabilities  of  garage  keeper  —  ears  in  his  keeping  driven  by  him- 
self or  servant 243b 
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Garage (OontinueA). 

rights  of  keeper   of , 242 

liabilities  of  keeper  of 243 

where  machine  not  to  be  taken  from  without  written  order 244 

liability  for  stolen  goods 245 

towing  —  authority  of  agent  of  in  sending  men  —  negligence 246  • 

keeping  and  selling   gasolene 247 

action  for  repairs 248 

repairs  —  liability  for  machine  destroyed  by  fire 249 

repairs  —  breach  of  contract  for  —  duty  to  minimize  damages....  250 

repairs  —  lien  and  loss  of 251 

See  DmAT.ir.ii 

Garage  keeper. 

See  Dcaubb;  Gabaoe. 

Gearing 

roadworthiness  of 83 

Grade  crossing 

duties  at 163 

duty  to  stop,  look  and  listen 164 

automobile   stalled  on   track * 165 

imputed    negligence    166 

neglect  of  duty  by  flagman 167 

negligence  of  company  enjoying  permissive  use  of  tracks 168 

Guest 

legal  status  of 113 


H 


Highway 

defined    40 

open  to  new  uses 25 

and   road  —  distinction    nAO 

destruction  of  sign  posts m40 

"  public    highway  "    construed 40 

driveway    as 40 

turnpike   is 40 

control  of  road  commissioners 40 

does  not  include  pent  roads n41 

streets  included  in n42 

and  streets  —  general  purposes  of 43 

setting  aside  for   speed  contests 44 
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Highway {Continued). 

new  means  of  transportation 45 

equal  rights  of  automobiles  on 46 

automobile  has  no   superior  right 47 

ferries    as    48 

exclusion  of  automobiles  from 49 

charging  toll  over  toll  bridge ; 50 

exclusion  of  non-resident  motorists 51 

compelling  privilege  of  using  road  —  pleading 52 

right  to  operate  on 70 

equal  rights  of  users 70 

care  required  in  operating  on 70 

care  in  operating  —  restive  horses 71 

law  of  the  road  in  general 72 

law  of  the  road  —  where  vehicles  meet  pedestrians 73 

vehicles  meeting  and  passing 74 

"  center  of  road  "   construed 74 

turning  to  go  back 75 

law  of  the  road  —  rule  not  inflexible  —  one  of  negligence 76 

law  of  the  road  —  presumption  from  disobedience 77 

law  of  the  road  —  where  one  traveler  overtakes  and  passes  another.  78 

collision  —  contributory    negligence 79 

rights  of  footmen  and  vehicles .• 80 

children   in   street 81 

injury    resulting    from    fright 82 

roadworthiness  of  vehicle,  tackle  or  gearing 83 

street  crossings  —  crossroads   , 84 

vehicles   standing   on 85 

vehicle  left  standing  —  started  by  act  of  third  person 86 

liability  of  owner  for  act  of  person  operating  car  —  generally....  87 

speed  regulations  generally 88 

streets  included  in  —  speed  laws nSS 

speed  regulations  —  violation  of  as  evidence  of  negligence 89 

injury  resulting  from  defects  in  —  generally 90 

care  in  avoiding  defects  in  —  contributory  negligence 91 

notice  of  defects  —  notice  of  accident 92 

pleading  —  negligence  —  injuries  caused  by  collision 93 

injuries   on  —  damages 94 

reasonable  care  expected  from  all  users  of 95 

reciprocal  rights  and  duties 99 

crowded  —  care  required  101 

meeting  and  passing  —  duty  to  turn  to  right 115 

meeting  and  passing  —  failure  to  turn  seasonably  to  right  not  neg- 
ligence per  se 116 
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Highway (Oontmued). 

automobile  on  street  car  track  —  duty  of  driver 117 

traveling  on  unfrequented  part  of 118 

presumption  —  party  on  wrong  side  of 120 

overtaking  and  passing 122-137 

racing  upon 217 

liability  for  defects  in 332 

See  Ohauffeue  ;   Dangeeous   Dbiving  ;   Detvee  ;   Hobses  ;   Pedes- 
TEiANs;  Steeets;  Vehicles. 

Hire  of  automobile 

owner  not  obliged  to  test  and  ascertain  competency  of  hirer 29 

general  considerations   252 

ordinary  care  of  hirer 253 

liability  for  servants'  acts  —  driver  furnished  by  owner 254 

unlawful  or  negligent  acts  committed  by  third  parties 255 

unlawful  sale  by  hirer 256 

duties  and  rights  of  owners 257 

duties   and  rights   of   owner  —  contract   to   carry   to   certain   des- 
tination     257a 

duties  and  rights  of  owner  —  liability  for  acts  of  bailee 257b 

keeping  in  repair 258 

rights  of  hirer 259 

duties  of  hirer 260 

termination  of  hiring 261 

surrender  and  return  of  automobile 262 

compensation  for  hire 263 

deviation  from  agreed  route 264 

Historical 

automobile  vehicle  of  modern  time 21 

law  keeps  up  with  improvement  and  progress 24 

tendencies  in  judicial  decisions 27 

development  of  motor  carriage 22 

highways  open  to  new  uses 25 

growth  of  law 23 

tendencies  in  legislation 26 

History. 

See  HisTOEioAi,. 

Homicide 

liability  for  —  dangerous  driving 214 
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Horn 

duty  to   sound m95 

obligation  by  statute  or  ordinance  to  sound  —  violation  of 89 

See  Signal;  Wabning. 

Horse  power 

fees  graded  according  to 63c 

Horses 

tendency  of  automobiles  to  frighten 36 

vehicles  and  automobiles  compared 34,     35 

restive  —  care  in  operating  automobile 71 

frightening  of  in  general 128 

frightened  —  general  principles   deducted 128a 

notice  that  horses  take  fright 129 

when  driver  may  pass 130 

runaway  horses  —  left  unhitched 131 

noise  as  frightening 132 

frightened  by  standing  automobile 128 

frightened  —  contributory  negligence    133 

frightened  —  evidence  as  to  vicious  character  of 134 

frightened  —  when  beyond  control 135 

frightened  —  breakdown   on  highway 136 

frightened  —  pleading    137 

frightened  —  damages 138 

frightened  —  duty  to  stop  automobile 139,  140 

when  engine  or  motor  must  be  stopped 141 

frightened  —  stopping  on  signal 142,  144 

frightened  —  signal  to  stop  unnecessary 143 

evidence  as  to  speed  in  approaching 190 

Household  effects 

automobiles  as  Ml 

Husband 

liability  of  for  acts  of  wife  in  operating  car 87 


Identification 

certificate  and  number  as 60 

owner  —  burden    to    show 60 
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[References  are  to  sections.] 

Ignorance. 

care  required  of  driver «99 

of  law  no  defense  —  violation  of  speed  law 208^ 

Imagination 

as  affecting  evidence  as  to  speed. ,,,. 175 

Imputed  negligence 

persons  riding  in  automobile 113,  114 

persons  riding  in  automobile  —  conclusion 114a 

grade  crossings 166 

criminal  liability  of  parties  not  driving 198,  199 

See  Chatjtfetjb;  DBiviai;  Negijgencb. 

Indictment 

failure   to   obtain  license nSS 

violation  registration  and  licensing  laws  —  charging  offense 69a 

Indorsement 

of  conviction  on  license 65 

Infirm 

pedestrian  —  negligence   of  driver 147 

Information 

violation  New  York  Law »194 

violation  speed  law  —  where  statue  requires  signs 195 

Injunction 

against  garage  keeper n240 

Injury 

where  one  riding  in  unlicensed  automobile 57 

resulting  from  fright 82 

See  Dangeeous  DKrviNe ;  Highways  ;  Pedestkians  ;  Vehicles. 

Insurance 

fire   originating  within  automobile Jl20 

application  —  misrepresentation   in    m249 

loss  by  "  collision  " , 356 

loss  by  ■■  collision  "  —  object  "  moving  or  stationary  "  —  loss  within 

terms  of  policy  must  be  shown 357 

loss  by  "  collision  "  —  exception  as  to  loss  caused  by  striking  "  any 

portion  of  the  roadbed  " 358 
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Insurance —  (Continued). 

loss  by  "  collision  "  — subrogation  —  effect  of  settlement  with  wrong 

doer   359 

loss  by  "  theft  " 360 

loss  by  "  fire  "  —  stipulation  as  to  repairing 361 

stipulation  in  policy  to  defend  suits 362 

effect  of  misrepresentation  as  to  age  of  automobile 363 

provision  as  to  age  of  driver 364 

provision  that  policy  void  in  ease  of  change  of  title 365 

stipulations   against   carrying   passengers 366 

statute  as  to  proportion  of  insurance  to  value  —  valued  policy 367 

double  indemnity  —  bodily  injury  in  public  conveyance 368 

notice   of   accident  —  word  "immediate"   construed.' 369 

Intention 

immaterial  —  violation  speed  law 207 

Interstate  commerce 

license  fees  may  be  required  of  vehicles  engaged  in 63c 


J 


Jitneys 

definition  of   370 

common  carriers  defined 371 

as  common  carriers 372 

certificate  of  necessity  and  convenience 372 

use  of  highway  for  travel  and  for  business  distinguished 373 

power  to  regulate  use  of  streets  for  business 374 

legislature  may  delegate  powers  to  municipalities 375 

powers  to  prescribe  routes,  hours  of  services  and  rates  for 376 

statute   regulatory   of  —  Nolan   v.   Eieehman 377 

requiring  indemnity  bond  not  denial  of  protection  of  laws 378 

same  subject  —  distinction  between  street  railway  and  "  jitney  " . .  379 

same  subject  —  distinction  between  taxicab  and  "jitney" 380 

requiring   indemnity   bond   not    taking    of   property   without    due 

process  of  law 381 

Joy  riding 

considered 18 

Judicial  decisions 

tendencies  in 27 
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Judicial  notice 

of  characteristics 37 

law  of  the  road 72 

Jury 

question  for  whether  motor  car  a  nuisance nil 

duty  of  court  to  instruct  as  to  rights  of  parties  in  case  of  eollision.  79a 
negligence  and  contributory  negligence  for,  where  children  in  street.  81b 
question  for  whether  negligence  in  leaving  automobile  unattended.    85 

whether  speed  reasonable  a  question  for »88 

question  for  —  reasonable  care  by  drivers n95 

negligence  in  driving  in  crowded  streets  question  for 101 

question  of  negligence  and  contributory  negligence  ordinarily  for . .  104 
liability  on  theory  of  agency  of  person  driving  car  a  question  for.  .m114 

negligence  for  —  failure  to  turn  seasonably  to  right 116 

question  for  —  turning  to  left  instead  of  right mll8 

passing  on  left  —  near  corner  —  negligence  for 122 

reading  to  of  statute  as  to  overtaking  and  passing 124 

question  for  —  operation  frightening  horses 132 

horse  frightened  —  contributory  negligence  for nl33 

reasonable  speed  for 154 


K 


Keeper 

of  garage. 

See  Gabaoe. 

Keeping  to  right. 

See  Law  of  the  Boad. 


Laborers 

on  streets  —  rights  of 152,  153 

Last  chance  doctrine 

contributory  negligence  of  pedestrian 148 

Law 

growth  of    23 

keeps  up  with  improvement  and  progress 24 

keeps  up  with  progress n45 
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Law  of  the  road 

in  general 72 

origin   of    72 

judicial  notice   of n72 

passing  in  winter n72 

where  vehicles  meet  pedestrians 73 

driver  may  assume  it  will  be  obeyed 74 

vehicles  meeting  and  passing 74 

"  center  of  road  "  construed 74 

turning  to  go  back 75 

rule  not  inflexible  —  one  of  negligence 76 

presumption  from  disobedience 77 

where  one  traveler  overtakes  and  passes  another 78 

defects   in   highway 91 

duty   to   turn   to   right 115 

failure  to  turn  seasonably  to  right  not  negligence  per  se 116 

automobile  on  street  car  track 117 

on  wrong  side  of  road nll8 

presumption  —  party  on  wrong  side  of  road 120 

treble  damages  under  statute 121 

Lease 

avoiding  policy  of  insurance 365 

Legislation 

historical    23-26 

contemplates  use  of  highways  for  any  lawful  purpose 43 

legislative  power  generally 335a 

general  considerations   335 

fairness   of   laws 336 

prohibiting  reckless  motoring 337 

unlawfully  taking  automobile 337a 

uniformity  of   338 

municipal  powers  generally  where  State  has  legislated 339 

non-resident  automobilists  340 

what  may  be  expected  of  future  laws 341 

construction  of  statutes  generally 342 

statute  requiring  at  time  of  accident  to  stop,  give  name,  etc 343 

as  to  what  part  of  street  to  occupy 344 

implied  exceptions  345 

the   smoke   nuisance 346 

See  Constitutional  Law  ;  Ordinances  ;  Statutes. 
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License 

for  automobile  —  generally  —  fee  65 

indorsing  conviction  on  , 65 

operation   and   effect   of 66 

See  BEeisTRATioN  and  Licensing. 

Licensee 

operating  car  —  liability  of  owner  for  acts  of 87 

See  Obmnances  ;  Statutes. 

Lien 

for  repairs  and  loss  of 251 

Lights 

duty  as  to  earrjring  at  night 157,  158,  159 

duty  as  to  equipping  automobile  with Ml57 


M 


Machine 

term  to  designate  automobile 9 

automobile  not  a  machine  only 28 

automobile  not  a  dangerous  machine 29 

Mandamus 

to  compel  use  of  turnpike 52 

Manslaughter 

criminal  driving 215 

unusual  speed  220 

passenger  in  automobile  killed 221 

Manufacturer  of  automobiles 

general  considerations   289 

status  of , 290 

quality  of  cars  already  turned  out 291 

American  tendencies 292 

duties  and  responsibilities  293 

equipment  of  machines 294 

engine  not  a  brake 295 

public   automobiles    296 

registration  of 297 

conclusion 298 
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Master  and  servant 

See  CsAXS¥FExr& ;  Dbivee. 

Measure  of  damages. 

See  Damages. 

Meeting  and  passing 

duty  to  turn  to  right 115 

failure  to  turn  seasonably  to  right 116 

automobile  on  car  track  —  duty  of  driver 117 

traveling  on  unfrequented  part  of  highway 118 

when  half  of  road  need  not  be  given 119 

presumption  —  party  on  wrong  side  of  road 120 

treble  damages  under  statute 121 

See  Highways  ;  Law  of  the  Road  ;  Road. 

Misdemeanor 

dangerous  rate  of  speed 193 

rate  of  speed  by  statute 194 

See  Obdinances  ;  Speed  ;  Statutes. 

Misrepresentation 

in  fire  insurance  application n249 

age    of    automobile  —  insurance •  —  •  363 

Motive  power 

as  affecting  status  of  automobile 33 

Motor 

defined     4,      8 

stopping  of  —  horses  frightened 141 

Motor  bicycle 

a  carriage  or  vehicle 17 

See  MoTOE  Ctcie. 

Motor  cycle 

vehicle  of  like  character  with  automobile 13 

points  of  similarity  between  automobiles  and 13 

defined wl3 

whether  includes  motor  cycle 13 
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Motor  cycle —  (Continued). 

whether  motor  vehicle 13 

a  carriage  or  vehicle 17 

within  term  "  automobile  or  any  other  conveyance  of  a  similar  type 

or  kind"    17 

Motor  vehicle 

defined 9 

boy's  sled  not nl3 

a  pleasure  carriage 16 

See  Automobile;  Vehicie. 

Municipality 

power  as  to  registration  and  licensing 61,    62 

defects  in  highways 90 

powers  where  State  has  legislated 339 

See  Oedinance;  Registration  and  Licensing. 


N 

Necessity 

as  excuse  for  breaking  speed  laws 206 

Negligence 

status  of  unlicensed  automobilist  when  car  is  operated  by  another.  57e 

operation  of  ear  down  hill  —  horse 71 

law  of  road  a  rule  of 76 

disobedience  of  law  of  road 77 

collision  —  defendant 79a 

children  in  street 80,  81,  81a,  81b 

children  in  street  —  for  jury 81b 

for  jury  in  leaving  automobile  unattended  in  street 85 

violation  of  speed  and  other  regulations  as 89 

evidence  —  violation  of  speed  regulation 89 

pleading  —  injuries  caused  by  collision 93 

want  of  brake  or  failure  to  use 95 

noise  incident  to  operation n99 

driving  in  crowded  streets  for  jury 101 

of  driver  must  be  shown 104 

a  question  for  jury 104 

prima  facie  evidence  of 105 

thoughtless  inattention   of   driver 112 
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NegilSence —  (Continued). 

imputed  —  occupants  of  automobile 113,  114 

imputed  —  occupants  of  automobile  —  conclusion 114a 

passing  on  left,  near  corner,  for  jury 122 

overtaking  and  passing 122 

failure  to  carry  Ughts  at  night 157,  158,  159 

imputed  —  grade  crossings   166 

imputed  —  criminal  liability  of  parties  not  driving 198,  199 

■  dangerous  driving  —  what  is 213 

of  driver  of  car  in  which  deceased  riding  no  defense 229 

in  towing  246 

of  chauffeur  —  pleading  of 288 

See  CoNTKiBUTOBT  Negligence  ;  Feightening  op  Hobses  ;  Hobses  ; 
Negligence  per  se. 

Negligence  per  se 

violation  of  speed  and  other  regulations  as 89 

breaking  of  vehicle  not 83 

failure  to  turn  seasonably  to  right  not 116 

See  Negligence. 

New  means 

of  transportations ' 45 

Night 

speed  at  —  injury  to  pedestrians - 155 

duty  to  carry  lights  at 157,  158,  159 

Noise 

incident  to  operation n99 

frightening  horses   132 

evidence  that  automobile  exceedingly  noisy 132 

by  automobile  as  affecting  estimate  as  to  speed 178 

comparative  amount  of  —  speed 188 

See  Feightening  Hobses. 

Non-resident 

motorists  —  exclusion  of   51 

may  be  excluded  by  city  from  scheme  of  taxation 62 

exemption   of  —  registration   and  licensing 68,    69 

owner  —  statute  as  to  agent  for  service  of  process  on 67 

legislation  as  to 340 
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Notice 

of  defects  in  highway  and  of  accident 92 

Nuisance 

whether  motor  ear  is  —  question  for  jury «71 

garage  not   240 

standing  taxicab  as nS5 

legislation  as  to  smoke .- 346 

emission  of  smoke  —  English  statute »346 

See  Smoke  Nuisance. 

Number 

as   identification   of  automobile 60 

display  of   53,    62 


o 


Operators 

as  to  speed  —  violation  of 203 

validity  of  where  State  has  legislated 339 

See  CHAurFKUES ;  Registeation  and  Licensing. 

Opinion 

as  to  speed. 

See  Evidence;  Speed. 

Ordinances 

as  to  licensing  vehicles  include  taxieab 12 

excluding  automobiles  from  highways  held  valid 49 

age  limit  —  drivers —  .     58 

as  to  registration  and  licensing  —  validity 61,     62 

license  fee  imposed  by  must'be  reasonable 63a 

speed  at  street  crossings 84d 

as  to  speed   88 

"  crossing  "  in  construed wl93 

See  Registration  and  Licensing. 

Outlaw 

motor  car  not  an n29 
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Overtaking  and  passing 

passing  and  stopping  in  front  of  car  passed  —  evidence  of  custom 

as   to   warning 122a 

generally 122 

applicability  of  statutes. 123 

statute  may  be  read  to  jury 124 

turning   corners    , 125 

statutes  as  to  distance  from  curb  in  turning  corner 126 

approaching  at  right  angle  crossings 127 

Owner 

construction   of   word   as   used   in   statute   regulating  liability   of 

owner  of   automobile 17a 

defined  and  construed 17a 

not  liable  for  injury  caused  by  another  irrespective  of  relation  of 

master  and  servant 29 

not  required  to  test  and  ascertain  competency  of  hirer 29 

burden  to  establish  identity  of 60 

liability  of  owner  for  act  of  person  operating  ear  generally 87 

Ownership 

certificate  as  evidence  of 60 

burden  to  show 60 

of  vehicle  —  evidence  282 


Partnership 

registration  by  55 

Passenger 

on  street  car  injured  by  collision 84 

on  street  ear  hit nWi 

boarding  street  car;  injury  to  while  in  act  of 161 

alighting  from  street  ear;  injury  to  while  in  act  of  or  after 162 

in  automobile  —  evidence  of  as  to  speed 191 

in  automobile  killed  —  manslaughter 221 

Pedestrians 

rights   of  vehicles   and 80 

children  in   street 81 

at  crosswalks   84 

degree  of  care  required  of  at  street  crossings 84e 

36 
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Pedestrians —  (Continued). 

have  equal  rights 99 

rights  of  generally 145 

negligent  injury  to 145 

rights    continued  —  principles   controlling 145a 

where   confused    146 

aged  or  infirm   147 

contributory  negligence  —  last  chance  doctrine 148 

crossing  streets  —  rights,  etc 149 

stopping  in  front  of  automobile ml49 

crossing  streets  —  duty  to  stop,  look  and  listen 150 

crossing   streets  —  automobile   on   wrong   side  —  contributory  neg- 
ligence      151 

rights  of  street  laborers 152,  153 

reasonable  speed  for  jury 154 

speed  at  night 155 

death  of  —  evidence  of  prior  conviction  of  speeding 156 

carrying  of  lights  —  duty  of  drivers 157 

duty  of  drivers  to  carry  lights  —  statute  construed 158 

duty  of  drivers  to  carry  lights  —  statutes  and  ordinances  —  negli- 
gence    159 

persons  boarding  street  car 161 

alighting  from  street  car 162 

Pent  roads 

highway  does  not  include n41 

Photo-speed-recorder 

as  evidence 182 

Pleading 

compelling  privilege  of  using  turnpike 52 

compliance  with  registration  law  need  not  be  alleged  in  compla,int.»57e 

negligence  —  injuries  caused  by  negligence 93 

meeting  allegations  as  to  proceeding  at  slow  rate  of  speed »i93 

order  for  particulars »93 

action  where  horses  frightened 137 

of  contributory  negligence  —  necessary 104 

negligence  of  chauffeur 288 

Pleasure  carriage 

automobile  as 16 
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Police  power 

proper  exercise  of  to  regulate  occupation  of  chauffeur 55d 

proper  exercise  of  to  require  registration  and  license 61 

license  fee  imposed  in  exercise  of  must  be  reasonable 63a 

speed  regulations  88 

See    Legislation;    Oedinances;    Eegistka.tion    and    Licensing; 
Statutes. 

Power 

to*reqnire  registration 61 

See  Police  Poweb. 

Presumption 

license  fee  is  reasonable 63a 

from  disobedience  of  law  of  road 77 

ear  being  operated  for  benefit  of  owner 87 

against  party  on  wrong  side  of  road 120 

of  authority  of  chauffeur 281 

See  Evidence. 

Prima  facie. 

See  Evidence;  Negligence;  Pesstjmption. 

Process 

statute  as  to  agent  of  non-resident  for  service  of .' 67 

See  BuBDEN  of  Peoop. 

Proof. 

See  BuBDEN  of  Pboof;  Evidence;  Pkbsumption. 

Prosecution. 

See  Sfeed. 

Public  automobiles 

generally 296 

care  required ^^^ 

See  Jitneys  ;  Taxicab  and  Public  Automobiles. 

Public  highway 

construed ^^ 

See  Highway;  Koads;  Stkbiets. 
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Purpose 

of  registration ' 59 


Q 


Qualifications 

of  observers  testifying  as  to  speed 172 

Question  for  jury 

whether  motor  ear  a  nuisance m71 

negligence  and  contributory  negligence  —  where  children  in  street . .   81b 

whether  negligence  in  leaving  automobile  unattended 85 

whether   speed   reasonable n83 

reasonable   care  by  drivers «95 

negligence  in  driving  in  crowded  streets 101 

question   of  negligence   and  contributory  negligence   is   ordinarily 

one    for   jury    104 

liability  on  theory  of  agency  of  person  driving  ear mll4 

negligence  for  —  failure  to  turn  seasonably  to  right 116 

turning  to  left  instead  of  to  right nllS 

negligence  in  passing  on  left  near  corner 122 

operation  frightening  horses 132 

horse  frightened;  contributory  negligence  a nl33 

reasonable  speed  a 154 

R 

Racing 

upon  highways  > 217 

Railroad 

legislation ti29 

Railroad  line 

defined 5 


Railroad  tracks. 


Rate 

of  speed. 


See  GaASE  Gbobsinos. 


See  Evidencb;  Speed. 
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[References  are  to  sections.] 

Registration  and  licensing 

general  consideration   53 

indictment  —  violation  law n53 

registration  systems   54 

by  corporation  and  partnerships 55 

by  dealers   55a 

by  dealers  —  by  one  as  agent  of 55a 

by  dealers  —  distinctive  number  to 55b 

by  dealers  —  tag  issued  to  as  prima  facie  evidence  as  te  operation 

of  car   60 

traction  engines 56 

status  of  unlicensed  automobilist ■. 57 

Massachusetts  doctrine    57 

status  of  unlicensed  automobilist  —  contrary  view 57a 

status    of   unlicensed   automobilist  —  conclusion 57b 

status  of  unlicensed  automobilist  when  car  is  operated  by  another 

—  negligence   57c 

burden  of  proof  to  show 57e 

complaint  need  not  allege  want  of n57e 

in   trade   name 55e 

age  limit    58 

purpose  of   59 

certificate  as  evidence  of  ownership 60 

register  number  as  identification 60 

power  to  require  —  State  and  municipal 61,    62 

distinction  between  regulation  and  licensing 62 

exemption  of  automobile  in  stock 62 

constitutional  law  generally 63 

constitutional  law  —  fee  must  be  reasonable  and  not  for  revenue 

purposes    63a 

constitutional  law  —  imposing  license  fee  and  ad  valorem  tax  not 

double  taxation   63b 

constitutional  law — ^^fees  graded  according  to  horse  power  of  auto- 
mobile     63e 

constitutional  law  —  statute   exempting  automobile  from  taxation 

on  payment  of  license  fee 63d 

class  legislation   64 

the   license   generally 65 

operation  and  effect  of  license 66 

statute  requiring  non-resident  owner  to  designate  agent  in  State 

for  service  of  process 67 

exemption  of  non-residents 68 

exemption  based  upon  reciprocity 69 

indictment  for  violation  of  laws  as  to  charging  the  offense 69a 
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[References  are  to  sections.] 

Registration  and  licensing —  (Gontimied). 

of  manufacturers  297 

taxicabs  —  municipality , . . .' 307 

taxicabs  —  when  eity  may  not  demand  license  fees 308 

limitations  on  license  fees 354 

Regulations 

as  to  speed 88,    99 

See  Ordinances  ;  Reqistbation  and  Licensing  ;  SiATtrrES. 

Repairs 

action    for 248 

machine  sent  for  —  liability  where  destroyed  by  fire 249 

breach  of  contract  for  —  duty  to  minimize  damages 250 

lien  for  and  loss  of 251 

liability  to  make  under  contract  for 326 

Replevin 

of  automobile n20 

Reputation 

of  chauffeur  for  carefulness  —  evidence  of 230 

Ride 

application  of  word 19 

Road 

defined 41 

and  highway  —  distinction  w40 

law  of  in  general 72 

law  of  —  where  vehicles  meet  pedestrians 73 

law  of  —  vehicles  meeting  and  passing 74 

"  center  of  road  "   construed 74 

law  of  —  turning  to  go  back , 75 

law  of  —  rule  not  inflexible  —  one  of  negligence 76 

law  of  —  presumption  from  disobedience 77 

law  of  —  where  one  traveler  overtakes  and  passes  another 78 

law  of  —  defects  in  highway 91 

duty  to  turn  to  right  on  meeting  and  passing 115 

failure  to  turn  seasonably  to  right  on  meeting  not  negligence  per  se.  116 

law  of  —  automobile  on  street  car  track  —  duty  of  driver 117 

traveling  on  unfrequented  part  of 118 

law  of  —  presumption  —  party  on  wrong  side  of  road 120 

law  of  —  treble  damages  under  statute 121 


Index.  567 

[References  are  to  sections.] 

Road —  (Contimted). 

right  to  have  safe  roads 330 

condition  of 33I 

liability  for  defective  highways 332 

duty  to  safeguard  and  light 333 

automobile  driven  by  superintendent  of  streets  —  persons  struck  by.  334 
See  Highway;  Ptjbuc  Highway;  Stbbets;  Turnpike. 

Roadway 

defined ji41 

Roadworthiness 

of  vehicle,  tackle  or  gearing , 83 

Runaway  horses 

left  unhitched 131 

Runaway  motor  truck 

person  injured  in  attempting  to  cateh 85 


Sale  of  automobiles 

recovery  back  of  price 319 

automobile  unsatisfactory 320 

"  sellers  talk  " 321 

warranty  of  condition  —  rule  caveat  emptor  not  applicable 322 

sale  with  title  to  remain  in  seller  —  counterclaim 322a 

rescission   of    contract  —  general   rule 323 

rescission  of  contract  —  delay  —  repairs 324 

rescission  of  contract  —  delivery  at  garage 325 

liability  to  make  repairs  —  recovery  for 326 

breach  of  warranty  —  measure  of  damages 327 

agencies 328 

commissions 329 

Servant. 

See  Chauii'feuu;  Deiveb. 

Service 

of  process  —  statute  as  to  agent  of  non-resident  for 67 


568  Index. 

[References  are  to  sections.] 

Sightseeing 

automobiles  —  New  York  City 305 

automobiles  —  duties  to  passengers 304a 

Signal 

statute  requiring  motorist  to  stop  on. 71 

stopping  on  —  horses  frightened '. 142 

to  stop  unnecessary  —  horses  frightened 143 

See  HoBN ;  Waening. 

Sign  posts 

destruction  of nAO 

Signs 

indicating  reduction  of  speed  —  information 195 

Skidding 

liability  of  driver Ill 

Sled 

not   a  motor   vehicle nli 

Smoke  nuisance 

legislation  as  to 346 

emission  of  smoke  —  English  statute n34& 

Spectator 

at  contest  —  injured v wl04 

Speed 

abolition   of   arbitrary  limitations  on »26 

regulation  as  to  generally  —  power  as  to 88 

regulations  —  violations  of  as  evidence  of  negligence 89 

whether  reasonable  for  jury 154 

at  night  —  rights  of  pedestrians 155 

law  —  evidence  of  prior  conviction  for  violation 156 

'         evidence  of  chauffeur  or  operator  as  to 169 

observers  may  give  estimates ; 170 

evidence  as  to  distance  in  which  car  could  be  stopped 171 

qualifications  of  observers  testifying  as  to 172 

weight  of  evidence  as  to 173 

incorrect  estimate  as  to ; 174 

evidence  as  to  —  imagination 175 

evidence  as  to  —  line  of  vision 17& 
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[References  are  to  sections.] 

Speed —  (Continued). 

evidence  as  to  —  time  consumed 177 

evidence  as  to  —  noise 17g 

evidence  as  to  —  facts  incompatible  with  estimates 179 

evidence  as  to  —  distance 180 

at  one  place  inadmissible  as  to  speed  at  another 181 

photo-speed-reeorder   as   evidence   of 182 

evidence  as  to  —  effect  of  bias 183 

burden    of    proof 184 

evidence  under  English  law 185 

evidence  that  vehicle  "  went  fast  " 186 

high  rate  of  speed  —  evidence 187 

comparative  amount  of  noise 188 

distance  in  which  object  could  be  seen '  189 

evidence  as  to  in  approaching  horses 190 

evidence  as  to  —  passenger  in  automobile 191 

evidence  as  to  —  summary  and  conclusion 192 

dangerous  —  a    common-law   misdemeanor 193 

at  crossing nl93 

private  track  racing nl9S 

rate   of   as  misdemeanor  under  statute 194 

remedy  to  recover  fine  where  unlawful 194 

signs  indicating  reduction  of  —  information 195 

faster  than  common  traveling  pace 196 

criminal  responsibility  for  agents  driving 197 

criminal  liability  of  parties  not  driving 198,  199 

criminal  —  aiding   and   abetting 200 

criminal  —  identification  of  offender 201 

prosecution  on  more  than  one  charge 202 

violation  of  municipal  ordinance 203 

violation  —  obstructing  police 204 

violation  —  excuses  for 205 

laws  —  breaking   of  in   cases  of  necessity 206 

violation  —  intention  immaterial 207 

violation  —  ignorance  of  law 208 

violation  —  graduation  of  punishment 209 

violation  —  what  a  conviction  means 210 

limits  arbitrary  —  abolishment  of 211 

what    is    dangerous    driving 212,  213 

dangerous  —  criminal  aspect  of 2l4 

dangerous  —  manslaughter  —  statutes   as   to 215 

instances   of  criminal  driving 216 

racing  upon  public  highways 217 

criminal  responsibility  for  acts  of  chauffeur 218 
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[References  are  to  sections.] 

Speed (Continued). 

criminal  liability — contributory  negligence  as  defense 219 

unusual  —  manslaughter 220 

negligent  —  killing  passenger    221 

accidental  killing 222 

thoughtless  inattention   223 

cases  —  defending  of. 

See  Defending  Speed  Cases. 

Speed  contests 

settLug  aside  highways  for 44 


Speed  laws 


See  Deesndino  Speed  Cases  ;  Speed. 


Speedometer 

proof  of  accuracy  of 182 

Stage  coach 

automobile  for  public  conveyance  held  to  be  a 5a 

Stage  line 

defined 5 

State 

may  regulate  operation  of  automobiles n49 

See  Legisiation  ;  Statutes. 

Statute  of  limitation 

injury  due  to  frightening  of  horse »128 

Statutes 

definitions  of  motor  vehicles  in 9 

defining  automobile  and  motor  cycle 10,     12 

defining  team 11 

exempting  "  vehicle  "  includes  an  automobile 12a 

exempting  "  carriage  "  includes  automobile 15a 

word  owner  as  used  in  defined  and  construed 17a 

contemplate  use  of  highways  for  any  lawful  purpose 44 

excluding  •automobiles  from  highway  held  constitutional 49 

requiring  chauffeur  to  keep  badge  in  sight  violation  of 55a 

permitting  unlicensed  person  accompanied  by  licensed  operator  to 

operate   vehicle    57d 

age  of  operator  in  New  York 58 
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[References  are  to  sections.] 

Statutes —  (Continued). 

exempting  automobile  from  taxation  on  payment  of  license  fee ... .  63d 

requiring  motorist  to  stop  on  signal 71 

rendering  owner  liable  for  acts  of  third  person  in  operating  car 

—  constitutionality  of   87 

as  to  speed 88 

as  to  overtaking  and  passing 123 

as  to  distance  from  curb  line  in  turning  corner 126 

limitation  —  injury  due  to  frightening  of  horse W128 

as  to  stopping  on  signal  —  horses  frightened 142,  144 

as  to  carrying  lights  at  night 158 

rate  of  speed  a  misdemeanor 194 

as  to  speed  and  reduction  of  —  information  under 195 

speed  faster  than  common  traveling  pace 196 

criminal   driving  —  manslaughter    215 

as  to  seller  giving  rebate  or  commission  to  agent  of  purchaser 287 

requiring  driver  at  time  of  accident  to  stop,  give  name,  etc 343  ' 

as  to  what  part  of  street  to  occupy 344 

unlawfully  taking  automobile 337a 

See  Class  Legislation  ;  Constttutionai,  Law  ;  Law  of  the  Boad  ; 
Legislation  ;  Registbation  and  Licensing  ;  Speed  ;  Statute  of 
Limitation. 

Stop,  look  and  listen 

pedestrians  crossing  streets 150 

grade  crossings 164 

Stopping 

duty   of   motorist  —  horses 71 

of  ear  suddenly ''■^S 

automobile  —  duty  as  to  —  horses  frightened 139,  140 

engine  or  motor  —  horses  frightened 141 

on  signal  —  horses  frightened 142 

signal  for  unnecessary  —  horses  frightened 143 

in  front  of  automobile  —  pedestrian wl49 

of  automobile  —  evidence  as  to  distance  for 171 

Stop  watch 

testimony   238 

Street  cars 

rule  as  to  operation  of **^" 

persons  boarding   1^1 

persons  alighting  from 162 


572  Index. 

[References  are  to  sections.] 

Street  crossings 

rights  and  duties  at 84 

degree  of  care  required  —  generally 84 

degree  of  care  required  —  what  is  proper  degree  of  care '. .  84a 

degree  of  care  required  —  weather  conditions  as  affecting 84b 

degree  of  care  required  —  obstruction  to  view 84e 

degree  of  care  required  —  approaching  vehicles 84d 

degree  of  care  required  —  ordinance  as  to  speed 84d,  84e 

of  care  required  —  pedestrians 84e 


Street  laborers 

rights  of  —  violation  of  law  by 152,  153 

Street  railway  tracks 

care  iu  approaching 102 

automobile  —  duty    of    driver 117 

driving  upon  160 

Streets 

defined 42 

included  in  highway n4:2 

general   purposes   of 43 

included  in  "  highways  "  —  speed  statute 88 

crowded ; —  care  required   101 

duty  to  safeguard  and  light 333 

See  High  WATS ;  Pedbsteians;  Public  Highway;  Road;  Tdenpike. 

Subrogation. 

See  Insukanoe. 

Suits 

stipulation  in  insurance  policy  to  defend 362 

See  Highways;  Pedestbians. 

Superintendent 

of  streets  —  automobile  driven  by  —  person  struck  by 334 

Supplies 

authority  of  chauffeur  to  purchase 286 


Tackle 

roadworthiness  of   ,■ g3 
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[References  are  to  sections.] 

Tags 

on  automobiles  65 

Taxation 

can  be  none  on  transit n26 

See  Registbation  and  Licensing. 

Taxicab  and  public  automobiles 

as   vehicles    12 

standing,  as  nuisance ji85 

introductory 299 

historical    300 

definitions     301 

taxicab  a  haekney  coach 303 

sight-seeing  automobiles  —  New  York  City 305 

privilege  of  service  for  hotel  —  license  and  not  lease  —  breach  of 

contract    306 

no  exclusive  right  to  use  word  taxicab 302 

right  to  conduct  service 304 

municipal  regulations  307 

when  city  may  not  demand  license  fees 308 

rights  and  liabilities  of  proprietors 309 

articles  left  in 310 

disputes  over  fares 311 

legal  rates  of  fare 312 

duty  to  carry  applicants 313 

operation  of 314 

liability  of  passengers  for  negligence 315 

foreign  chauffeurs   316 

rules  and  regulations 317 

regulation  of  taximeters , 318 

See  JiiNETS. 

Taximeters 

regulation  of 318 

Team 

defined •.  •  •     H 

Testimony. 

See  Evidence. 

Theft 

insurance  against  loss  by. 

See  INSUSA.NCB. 
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[References  are  to  sections.] 

Toll  road 

automobile  may  use »16 

Tolls 

right  of  toll  bridge  company  to  charge 50 

statutes  as  to  for  stage  coach  held  to  include  automobile  for  public 
conveyance 5a 

Towing 

of  automobiles  —  driver  not  negligent 108 

negligence  in 246 

Towns. 

See  Mtjnicipaiitt. 

Tracks 
railroad. 

See  Gbade  Cbossing;  Street  Railway  Tracks. 

Traction  engine 

included  under  New  Hampshire  law ml,    10 

licensing  of  56 

operation  of    100 

Trademarks »i293 

Trade  name 

registration  in 55e 

Transit 

cannot  be  taxed »26 

right  of  through  each  state n26,  n27 

Transmission  gear 

defined w20 

Transportation 

new  means  of  —  highways  and  streets 45 

Traveling 

defined •••••• • nl8 
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[References  are  to  sections.] 

Trespasser 

unlicensed  automobilist  as 57 

See  Registeation  and  Licensing. 

Turning  corners 

collision 125 

statute  as  to  distance  from  curb 126 

degree  of  care  of  chauffeur 271 

Turnpike 

a  public  highway 40 

automobile  may  use wl6,  n49 

compelling  privilege  of  using 52 

See  Highways;  Road;  Stbebts. 


u 


Unavoidable  accident 

no  liability 103 

Unlicensed  automobilist. 

See  AinoMOBiijsT ;  Regibtbation  and  Licensing. 


V 


Valued  policy. 

See  iNStTRANCE. 

Vehicle 

tazieab  a 12 

meaning  of 12 

automobile  as   12 

automobile   as  —  exemption   laws 12a 

bicycle  is  12 

motor  bicycle  is  17 

drawn  by  horse  compared  with  automobiles 34,  35 

meeting  pedestrians  —  law  of  the  road 73 

meeting  and  passing  —  law  of  the  road 74 

roadworthiness  of 83 

standing  on  highway 85 
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[References  are  to  sections.] 

Vehicle —  (Continued). 

left  standing  —  started  hy  act  of  third  person 86 

damages  —  injury  to  standing  automobile n99 

standing  —  chauffeur's  duty  in  leaving  it 271 

standing  at  night 107 

motor  vehicle. 

See  Highways;  Law  of  the  Road;  Motob  Vehicib. 

Vessels 

rights  of  automobiles  on 48 

Village. , 

See  MuNiciPAiJTT. 

w 

Warning 

right  to  expect 89 

evidence  of  custom  to  give  to  rear  vehicle  when  stopping 122a 

to  driver  of  intended  prosecution «194 

See  HoEN ;  Signal. 

Warranty 

condition  —  sale  of  automobile 322 

See  Sam  op  Automobile. 

Washing 

automobile  —  water  used  for  is  supplied  for  domestic  purposes....     nl 

Water 

used  in  washing  automobiles  —  English  Waterworks  Act nl 

Wife 

liability  of  husband  for  acts  of  in  operating  car 87 
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